This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBRARY 


J  by  Google 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


▼oil.  lM.-II<IiIW01IS  BBPOBTik 


7.< 


I  51a  584 
157  1659 
59a  1885 
155  *647 
165  *685 
178     >a31 

79a  *a8a 

154     *202 
57a  *868 

64a  n4a 


0 

47  a  546 
71a  1  88 
59a*830 
81a  *418 
65a  *274 
57  a  *212 


8    62a   219 


27 
52a   175 

63a  U81 
69  a  '580 


40 
180     *619 

80a*295 
170  »108 
177  '414 
183  *292 
170     *100 

54a '894 


t  52a  187 
59  a  1425 
159  *465 
66a*400 
66  a  *402 
156  *582 
77  a  *614 


65" 

174     >509 
158     *490 


— g?r 

165  *614 

152  «117 

154  *168 

150  *531 

167  "841 

158  "662 

165  "162 

176  "506 

152  "170 


— 0S~ 

158  1652 

160  ^556 

161  «  96 
166  H89 
168  '159 
170  «339 
150  »  85 
176  »600 


97 

81  a  62 
59a  »677 
65a  U21 
68  a  1259 
75a  1179 
78a  1577 
88a  1  67 

67  a  "seo 

67  a  *409 
73a  *575 
59a*545 


:        109 

.  183  ^546 
a  172  'aSG 
.  72a  •  67 
/     80a  »3G8 

f 


119 

156     •  68 
158     *888 


182 

54  a  *287 
58a*888 
58  a  *503 


129 

8   46a   278 

160     >516 

ai59     *112 


"ll6" 
8   25a   228 


188 
169     1565 


141 

8    51a    641 

82  a  *647 

81a  *216 

169    "180 


80a  1285 

88a  15I8 

84a  1609 

181     *446 

181     *558 

181     *561 

78a  *228 

'  dl74     •151 

d   72a*646 

72  a  •647 

74  a  •488 

76a  ^428 

60a  ^646 

68a      "425 


165" 

8   50a   629 

168     1658 

d   58  a  '670 

d  60a  *506 

55a  «428 

57a  *118 


168 
3    52  a    116 


lei . 

8  51a  281 
67a  1181 
67  a  1141 
68a  1138 
78  a  '408 
182  *492 
77a*  21 
78  a  *6%3 
88  a  *590 


109 

s   52a     46 
59  a  '678 


T8T 
182  '417 
168  '593 
173     •  62 


192 

9    51a    648 

66  a  1368 


196 

169     1665 

74a  *411 

80a<^606 

178     •637 

166     4'626 


208 

s   49a  316 


212 

8   47  a   468 
179    "368 


227 

8   51a     31 

158  103 

159  462 
170       623 

57  a    149 
59  a    424 

229 
s   51a   166 

58  a  HiO 


889 

8    5la   828 

178     1535 


536" 

I    51a    262 

268 
168  H78 
174  *668 
188     *  44 


255" 

I   49  a   626 

71a  '842 

166     •890 

74a  •464 

78  a  •380 


278 

8  49a  530 
159  1391 
168  •  28 
174     ^622 


288 

8   49a   657 

168     •  29 

68a  •296 


290 

8    51a    249 

151     •621 

64  a  ^519 


297 

165     '624 

58  a  ^316 

76  a  •697 


303 
181     '399 


811 

8   51a   284 


821 

I    51a    697 

179     '  80 

182     '273 

74a  '361 

80a  '681 


828 

52  a  94 
63  a  '235 
55  a  '689 
59  a  •678 
69  a  '189 
70a  ^679 
68a*292 


386" 
s   51a   849 

164  1604 

165  1113 
dl74     1463 

78a  1678 
168     '  69 
dl76    ♦434 


844k 

8  89a  458 
8  59a  600 
152  >517 
77a  '159 
160  i*498 
158  1*802 
162    "180 


SOT 

f 155  •  20 

181  ^246 

166  '880 

170  »602 

171  »181 
171  "457 

pl58  270 


61a  '428 
169  •565 
168     •436 


8  84a  526 
155  1288 
165  1582 
173  1117 
179     1  85 

74a  1386 


896 

8    51a   440 

157     1677 


898 

157     •470 


408 

8    54  a   252 

40  a  '429 

51a '111 

58  a  '248 

62a  '263 

169    '^828 

62a'<>693 

44T" 

dl78     1824 


339 
s   47a  444 


466 
176     »878 


3OT" 

s   48  a   127 

69a  1125 

166     •513 


WS" 

3   47  a   414 

601 
8  33a  102 
pl60  516 
p    60  a    636 


602 

3    53a      41 


655 
165     1391 
155     '225 

174  '214 

175  '552 

176  '826 
d  74a '622 
dl67     "882 


613 

168       429 


616 
9   8Sa     96 


516^ 
151    •aod 

176     •  25 
dl73    *248 


— TODT 
154     >169 


557 

8  61a  807 

156  1  17 
155     '289 

157  '677 
162  '192 
172     '128 

56a  '888 
75a  '242 
77a  '190 


555 

8   47a   481 

164     '836 

71a  '553 


646 

8    50a    685 

162     '660 

56a  '478 

57a  '156 

58  a  '562 

59  a  '159 
61a '468 
69a  '105 
69  a  '182 
70a  '  68 
72a  '  85 
78a  '188 
75  a  '496 
77a  •  58 
78  a  ^479 
81a '147 
82  a  '376 
83a  '568 
77a  *178 

164  ^211 
80a  ^234 
55a  '297 
668 

171  '268 
76a  '544 
84a  '676 

161     •I12|g 


677 
168     '829 


580 

8  49a  282  O 
61a  1177  H 
77a  1  29  m 

178     «686  S 
75a  •  84  S 
.60  a  •633  « 
688 

9  49a  690 
176  1  26 
181     *296 


181 
181 
176 


•807 
•610 
•  29 


p  81a  '694 


\ 


Digiti2ecl  by 


616 

175  1  57 

164  *197 

155  •668 

75a  •578 

79a  •890 

75a '589 


—555 

50a  508 
166  •645 


12 


i% 


mw 


■7  TJ  2  q  a 

■a    -^-*'  .-& 
-9 


\%1\ 


OkJ  —  O  IB  g 


as  --:' 


^11  III 

flllfi 


Google 


V 


Digitized  by  VjOOQ IC 


1 


HEPORTS 


OP 


CASES  AT  LAW  AND  IN  CHANCERY 


▲BOUBD  AND  DBTBBUIinED  IN  THB 


SUPREME  COURT  OF  ILLINOIS. 


NORMAN  L.  FREEMAN, 

REPOBTER. 


VOLUME  ISO. 


CONTAINTMG  CASES  TS  WHICH  OPIinONS  WEBB  FILED  IN   MaBOH,  ApBIL, 

Mat  and  June,  1894,  and  one  Case  in  which  appijICation 

FOB  BSHBABINO  WAS  DENIED  JUNE  TeBM,  1894. 


PRINTED  FOR  THE  REPORTER. 


SPRINGFIELD: 
1894. 


Digitized  by  VjOOQ IC 


Entered  according  to  Act  of  Congress,  in  the  year  1894.  by 

TRANQUILLA  FREEMAN. 
In  the  office  of  the  Librarian  of  Connrress  at  Washington. 


(>f^-c/^^^^t/:  ^;^^A^, 


H.  W.  ROKKER. 

Btkbbottpeb.  Pbimtkb  and  Bimdbb. 

Bpriiigfield.  Illinois. 


Digitized  by  VjOOQ IC 


JUSTICES  OF  THE  SUPREME  COURT 

PUBINQ  THE  TIME  OF  THESE  BEFOBTS. 


DAVID  J.  BAKER,  Chief  Jubticb. 
JACOB  W.  WILKIN,  Chisf  Jdstiob.* 

ALFRED  M.  CRAIG, 

SIMEON  P.  SHOPE,f 

BENJAMIN  D.  MAGRUDER,  .    , 

>  Justices. 
JESSE  J.  PHILLIPS, 

JOSEPH  M.  BAILEY, 

JOSEPH  N.  CARTER,+ 


ATTOBNET  aZNSBAIi, 

MAURICE  T.  MOLONEY. 


RSPOBTEB, 

NOHMAN  L.  FEEEMAN. 


GLSBK  IN  THE  SOUTHEBN  OBAIO)  DIYISIOK, 

FEANK  W.  HAVILL,  Mt.  Vernon. 

diERX  IN  THE  CENTBAIi  GBAND  DIVISION, 

ETHAN  A.  SNIVELY,  Springfield. 

CliERK  IN  THE  NORTHERN  ORANI>  DIVISION, 

ALFEED  H.  TAYLOB,  Ottawa. 


*  Mr.  Justice  Wilkin  became  Chief  Justice  at  the  June  term,  1894. 

f  At  an  election  held  on  the  fourth  day  of  June,  1894,  in  the  Fourth 
Judicial  District,  Joseph  N.  Carter  was  elected  to  succeed  Mr.  Justice 
Simeon  P.  Shope,  and  was  duly  commissioned,  and  qualified,  on  June 
16.  1894. 


Digitized  by 


Google 


Digitized  by  VjOOQ IC 


T^BLE  OF  CASES 


BEPORTED  IN  THIS  YOLUUX. 


A                       PAGE. 

PAOB. 

Albreoht  et  al  ads.  City  of  East 

Chicago,  City  of,  ads.  Chicago 

St.  Louis  

506 
455 

&  Alton  B.  B.  Co.       .   .            597 

Allen  et  al.  v.  McFarland  et  al. 

Cliicago,  City  of,  ada.  Leopold 

American  Trust  and  Savings 

etal 568 

Bank  v.  Gueder  &  Paeschke 

Chicago,  Milwaukee  &  St.  Paul    . 

Manf.  Co 

336 

Ry.  Co.  V.  Walsh 607 

Attorney  General  v.  Newberry 

Chicago,  Peoria  &  St.  Louis 

Library 

229 

Ry.  Co.  ads.  Terre  Haute  & 
Indianapolis  B.  R.  Co 502 

B 

Clayton,  Village  of,  v.  Brooks.    97 

Baddeley  ada.  Cleveland,  Cin. 

Cleveland,    Cincinnati,    Chi. 

Chicago  &  St.  Louis  Ry.  Co. 

328 

cago  &  St.  Louis  Ry.  Co.  v. 

Barnes  v.  Bembarz 

192 

Baddeley 328 

Barrows  v.  City  of  Sycamore.. 

588 

Coe  et  al.  ads.  McCauley  et  al.  311 

Beardstown,  City  of,  v.  Smith. 

169 

Commissioners  of   Highways 

Bell  etal.  ads,  Helmuth  etal.. 

263 

etal.  ads.  Smith 385 

Benson  v.  Hall 

60 

Comstock  ads.  Elson  et  al 303 

Consolidated  Coal  Co.  of  St. 
Louis  r.  Bruce 449 

Bersrhoefer  v,  Frazier. 

577 

Bode  ads.  West  Chicago  B.  B. 

396 

Co 

Consolidated  Coal  Co.  r.  Peers  344 

Brabrook  Tailoring  Co.  et  al. 

Corbett  et  al.  ads.  Rawson. . . .  466 

ads.  Peterson.          

290 
297 

Bromley  v.  People 

D 

Brooks  ads.  Village  of  Clayton 

97 

Dale  ads.  Davis 239 

Bruce  ads.  Consolidated  Coal 

Danville,  City  of,  ads.  English    92 

Co.  of  St.  Louis 

449 

Davisv.Dale 239 

Brushy  Mound,   Town  of,  v. 

Dawson  et  al.  v.  Viokery 398 

McClintook 

129 

Dumood   V.   Merchants'    Nat. 
Bank 515 

c 

Dumond    ads.    Union    Stock 

Carlton  v.  People 

181 

Yards  Nat.  Bank 501 

Carr  et  al.  ads.  McDonald 

204 

Dwight,  Village  of,  v.  Hayes. .  273 

GarroUton,  Highway  Comrs.  of 

Town  of,  ads.  Wright 

138 

E 

Gary. Lombard  Lumber  Co.  r. 

East  St.  Louis,  City  of,  v.  Al- 

Fullen  wider 

629 

brecht  et  al 506 

Chicago  &  Alton  B.  B.  Co.  v. 

East  St.  Louis  Connecting  Ky. 

City  of  Chicago 

597 

Co.  V.  O'Hara 580 

Digitized  by 


Google 


VI 


TABLE  OF  CASES  REPOBTED. 


PAOB. 
East  St.  Louis  Electric  By.  Go. 

.   V,  Stout 9 

East  St.  Louis,  City  of,  ada. 

Holt  etal 530 

Elson  et  al,  v.  Comstook 303 

English  «.  City  of  Danville. . .  92 
Evanston,  City  of,  dda.  Vane. .  616 

F 

Fisher  et  al,  r.  Spence  et  al...  253 

Frazier  ada,  Bergkoefer 577 

Fullenwider  ada,  Cary-Lom- 
bard  Lumber  Co 629 

G 

Gage  V.  MoDermid 598 

Grand  Tower  and  Cape  Girar- 
deau B.  B.  Co.  r.  Walton ....  428 
Greene  et  al.  v.  People  ex  rel.  513 
Gregg  ada.  Savage,  for  use,  etc.  161 
Griffith  et  al.  ada.  Priddy  et  al.  560 

Grimes  v,  Hilliary 141 

Gueder  &  Paeschke  Manf.  Co. 
ada,    American     Trust   and 

Savings  Bank 336 

Gunzburg  ada.  Jacobson 135 

H 

Hall  ada,  Benson 60 

Hanson  ada.  People  ex  rel 122 

Harris  acU.  Provart 40 

Hayes  ada.  Village  of  Dwight.  273 
Heinzelman    Bros,    et   al,   v. 

Schrader 227 

Helbreg  r.  Schumann 12 

Helmuth  et  al.  v.  Bell 263 

Henderson  ada.  Vangieson. . .  119 

Herrick  v.  Lynch  et  al 283 

Hessions  ada.  Lake   Shore  & 

Michigan  Southern  By.  Co.  546 

Hilliary  ada.  Grimes 141 

Hindman  ada.  Mitchell  et  al. .  538 
Holt  et  al.  V.  City  of  East  St. 

Louis 530 

I 

Illinois  Central  B.  B.  Co.  ada, 
Partlow 321 


J  PAGE. 

Jacksonville,  Louisville  &  St. 
Louis  By.  Co.  v,  Louisville  & 

Nashville  B.  B.  Co 480 

Jacobson  v.  Gunzburg 135 

Jones  ada,  Morris  et  al 542 

K 

Kagejada.  Sands 109 

Kew  V.  Trainor 150 

Koch  et  al.  v.  Both 212 

Kotter  r.  People 441 

L 

Lake  Erie  A  Western  B.  B.  Co. 

V.  Middlecoflf  et  al '. .     27 

Lake  Shore  <k  Mich.  Southern 

By.  Co.  V,  Hessions 546 

Leopold  V.  City  of  Chicago. .     568 

Lester  r.  People 408 

Lightner  v.  City  of  Peoria 80 

Louisville,  Evansville  &  St.L. 

Consol.  B.  B.  Co.  v.  Surwald.  394 
Louisville   &  Nashville  B.  B. 
Co.  ada,  Jacksonville,  Louis- 
ville &  St.  Louis  By.  Co...  480 
Lynch  et  al,  ada.  Herrick 283 

M 

Martin  et  al.  v.  Comrs.  of  High- 
ways of  Scotland  Township 

etal 158 

McCanley  et  al,  v,  Coe  et  al...  311 
McClintock,  Jr.  ada.  Town  of 

Brushy  Mound 129 

McCormick    v.    South    Park 

Comrs 516 

McDermid  ada.  Gage 598 

McDonald  v.  Carr  et  al 204 

McFarland  et  al,  ada.  Allen  et  al  455 
Merchants'  Nat.  Bank  ada.  Du- 

mond 515 

Metropolitan  West  Side  Ele- 
vated By.  Co.  r.  Stickney. . .  362 
Middlecoff  ada.  Lake  Erie  A 

Western  B.  B.  Co 27 

Mitchell  et  al,  v,  Hindman 538 

Moore  v.  People 405 

Morris  et  al,  v,  Jones 542 


Digitized  by 


Google 


TABLB  OF  OASBS  BEPOBTED. 


VII 


N  PAOB. 

Newberry  Library  ads.  Attor- 
ney. General 229 

Xibbe  et  aL  ads.  People  ex  rel.  269 
Xorth  Chicago  Street  B.  B.  Ck>. 
V.  Wrixon...: 532 

o 

O'Eanads.  East  St.  Louis  Con- 
necting By.  Co 580 

Ohio  &  Mississippi  B.  B.  Co. 
ads.  Savitz 208 

P 
Pacand  ads.  Traders'  Ins.  Co. .  245 
Partlow  V.  111.  Central  B.  B.  Co.  321 

Pearce  v.  Tnmer 116 

Peers  et  al.  ads.  Consolidated 

Coal  Co 344 

People  ads.  Bromley 297 

People  ads.  Carlton 181 

People  ex  rel.  ads.  Greene 513 

People  ex  rel.  v.  Hanson 122 

People  ads.  Kotter 441 

People  ads.  Lester 408 

People  ads.  Moore 405 

People  ex  rel.  v.  Nibbe  etal...  269 

People  ads.  Simons 66 

Peoria,  City  of,  ads.  Ligtajner    80 
Peterson  v.  Brabrook  labor- 
ing Co.  etal 290 

Priddy  et  al.  v.  Griiflth  etal..  560 
ProTart«.  Harris 40 

R 

Bawson  v.  Corbett  etal 466 

Bembarz  ads.  Barnes 192 

Boss  ads.  Walker 50 

Both  ads.  Kooh  etal 212 

s 

Sands  v.  Kagey 109 

Savage,  for  use,  etc.  v.  Gregg.  161 
Savitz  V.  Ohio  &  Miss.  B.  B.  Co.  208 
Schrader     ads.     Heinzelman 

Bros,  et  al 227 

Schumann  ads.  Helbreg 12 

Scotland  Township,  Comrs.  of 

Highways  of,  ads,  Martin. . .  158 
Simons  V.  People 66 


PAGB. 

Smith  ads.  City  of  Beardstown  169 
Smith  V.  Comrs.  of  Highways.  385 
South  Park  Comrs.  ads.  Mc- 

Cormick 516 

Spence  et  al.  ads.  Fisher  et  al.  253 
Stickney    ads.    Metropolitan 

West  Side  Elevated  By.  Co.  362 
Stout  ads.  East  St.  Louis  Elec- 
tric By.  Co 9 

Surwald  ads.  Louisville,  Ev- 
ansville  &  St.  Louis  Consol- 
idated B.  R.  Co 394 

Sycamore,  City  of,  ads.  Bar- 
rows   588 

T 

Terre  Haute  &  Indianapolis 
B.  B.  Co.  t>.  Chicago,  Peoria 

&  St.  Louis  By.  Co 502 

Traders'  Ins.  Co.  v.  Pacaud  et  al  245 

Trainor  ads.  Kew 150 

Turner  ads.  Pearce 116 

u 

Union  Stock  Tards  Nat.  Bank 
V.  Dumond 501 

V 

Vane  et  al.  v.  City  of  Evanston  616 

Yangieson  r.  Henderson 119 

Venice,  Vill.  of,  ods.Whittaker  195 
Yickery ads.  Dawson  etal 398 

Walker  v.  Boss 50 

Walsh  ads.  Chicago,  Milwau- 
kee &  St.  Paul  By.  Co 607 

Walton  ads.  Grand  Tower  A 

Cape  Girardeau  B.  B.  Co . . .  428 
West  Chicago  B.  B.  Co.  v.  Bode  396 
Whittaker  et  al.  v.  Village  of 

Venice 195 

Wolff  ads.  The  Workingmen's 

Banking  Co.  et  al 491 

Workingmen's    Banking    Co. 

et  oZ.  v.  Wolff 491 

Wright  I'.  Highway  Comrs 138 

Wrixon  a4s.  North  Chicago 
Street  B.  B.  Co 532 


Cigitized  by 


Google 


Digitized  by  VjOOQ IC 


c.a.8e;s 

ABOUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  Of  ILLINOIS. 


The  East  St.  Louis  Electbio  Bailway  Company 


Jennie  Stout. 

Filed  at  MU  Vernon  April  J?,  1894. 

1.  Exceptions— pre««rTtn(;  in  the  record.  Where  no  exception  la 
preserved  to  the  ruling  of  the  court  in  the  giving,  refusing  or  modify- 
ing of  instructions,  or  in  overruling  the  motion  for  a  new  trial,  the 
assignments  of  error  questioning  such  rulings  will  not  be  before  this 
court  for  consideration. 

2.  Sahb  —  whether  limited  to  the  judgment^  or  extended  to  emhraee 
motion  for  a  new  trial.  The  language  of  a  bill  of  exceptions  was  as 
folJows:  "But  the  court  overruled  the  motion"  (for  new  trial)  "and  ren- 
dered judgment  in  accordance  with  the  finding  of  the  jury,  to  the 
rendition  of  which  judgment  the  defendant  then  and  there  excepted :" 
Held,  that  the  exception  did  not  embrace  the  ruling  on  the  motion  for 
a  new  trial,  but  expressly  limited  the  exception  to  the  entry  of  the  final 
judgment. 

3.  New  TBiAii'— overruling  motion — exceptions.  The  statute  (sec.  61, 
chap.  110,)  gives  the  right  to  assign  error  upon  the  decision  of  the  court 
oyerruling  motion  for  new  trial,  only  in  case  the  party  has  excepted 
to  such  decision. 
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10  East  St.  Lotjis  Elkctbic  By.  Oo.  v.  Stout. 

Briefs  of  Counsel.    Opinion  of  the  Court. 

. — >_ ., 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  City  Court  of 
East  St.  Louis ;  the  Hon.  B.  H.  Canbt,  Judge,  presiding. 

Messrs.  Cogkrbll  &  Moysbs,  for  the  pdaintiff  in  error : 
There  is  no  doubt  but  that  the  exception  was  intended  to 

apply  to  the  ruling  of  the  court  on  the  motion  for  a  new  trial. 

Martin  v.  Foulke,  114  111.  206 ;  Graham  v.  People,  115  id.  666 ; 

Insurance  Co.  v.  Peck,  126  id.  494;   Gould  v.  Howe,  127  id. 

251 ;  Steffy  v.  People,  130  id.  98. 

Mr.  Jesse  M.  Frbbls,  and  Mr.  A.  FLA.NiaAN,  for  the  defend- 
ant in  error : 

Our  Supreme  Court  has  repeatedly  held  that  "a  party,  to 
avail  himself  of  an  exceptioil  to  a  decision  of  the  circuit  court, 
must  take  the  exception  at  the  time  the  decision  is  made,  and 
that  the  bill  of  exceptions  must  affirmatively  show  that  it  was 
taken  at  that  time."  Dickhut  v.  Durrell,  11  Dl.  84;  Allen  v. 
Payne,  45  id.  340;  Winslow  v.  Newlan,  id.  147;  Deitrkhy. 
Waldron,  90  id.  115  ;  Nathan  v.  Bloomington,  46  id.  347 ;  Rail- 
road Co.  V.  Miller,  55  id.  448 ;  Ritchey  v.  West,  23  id.  385 ; 
Hake  v.  Struhel,  121  id.  326;  Parsons  v.  JBt)an«,  17  id.  238; 
Swafford  v.  Dovenor,  1  Scam.  167 ;  Pomeroy  v.  Bank,  1  Wall. 
599 ;  RaUway  Co.  v.  Wolf,  137  111.  361. 

Said  third  and  fourth  alleged  errors  are,  therefore,  no  errors 
under  the  law  in  this  case,  and  can  not  be  considered  by  this 
court.  Hill  V,  Ward,  2  Gilm,  292 ;  Dickhut  v.  Durrell,  11  111. 
84;  Railroad  Co.  v.  Modglin,  85  id.  482;  Steffy  v.  People,  130 
id.  101 ;  Railroad  Co.  v.  Garish,  39  id.  371 ;  Hake  v.  Struhel, 
121  id.  326 ;  Parsons  v.  Evans,  17  id.  238 ;  Swafford  v.  Dove- 
nor, 1  Scam.  167;  Wright  v.  Wheeler,  55  111.  528;  Grimes  v. 
Butt,  65  id.  350 ;  Trustees  v.  Misenheimer,  89  id.  151 ;  Buck- 
masUr  v.  Cool,  12  id.  76. 

Per  Curiam  :  This  was  an  action  for  personal  injury  of  de- 
fendant in  error,  resulting,  upon  trial  by  jury,  in  a  verdict  for 
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defendant  in  error  of  $1000,  and  judgment  accordingly.  On 
appeal  to  the  Appellate  Court  this  judgment  was  affirmed, 
and  the  railway  company  prosecutes  this  writ  of  error. 

The  assignment  of  error  questioning  the  rulings  of  the  court 
on  the  admission  of  evidence  has  been  abandoned  in  argu- 
ment, and  need  not  be  considered. 

No  exception  was  preserved  to  the  ruling  of  the  court  in  the 
giving,  refusing  or  modifying  of  instructions,  or  in  overruling 
the  motion  for  a  new  trial,  and  the  assignments  of  error  ques- 
tioning such  rulings  are  not,  therefore,  before  us  for  consider- 
ation. Martin  et  al.  v.  Foulke  et  cd.  114  Dl.  206;  Oraham  v. 
People,  116  id.  566;  Fireman's  Ins.  Co.  v.  Peck,  126  id.  494; 
Gould. -v.  Howe,  127  id.  251;  Steffy  v.  People,  1"30  id.  98. 

A  motion  for  new  trial  was  made  and  overruled,  and  it  is 
insisted,  with  earnestness,  that  tbe  subsequent  exception  to 
the  rendition  of  the  judgment  should  be  held  to  apply.  We 
are  unable  to  agree  with  counsel  that  the  order  overruling  a 
motion  for  new  trial  and  the  subsequent  entry  of  judgment 
are  so  intimately  connected  that  an  exception  to  tbe  entry  of 
the  latter  should  be  held  to  apply  to  the  former.  Indeed,  the 
bill  of  exceptions  expressly  limits  the  exception  to  the  entry 
of  the  judgment.  The  language  is :  ''But  the  court  overruled 
the  motion"  (for  new  trial)  "and  rendered  judgment  in  accord- 
ance with  the  finding  of  the  jury,  to  the  rendition  of  which 
judgment  the  defendant  then  and  there  excepted.'*  The  statute 
(sec.  61,  chap.  110,)  gives  the  right  to  assign  error  upon  the 
decision  of  the  court  overruling  motions  for  new  trial,  only  in 
case  the  party  has  excepted  to  such  decision.  East  St.  Louis 
Electric  Railway  Co.  v.  Cavley,  148  111.  490. 

No  error  is  pointed  out  in  the  rendition  of  the  judgment, 

and  none  is  apparent,  and  nothing  else  having  been  excepted 

to  at  the  trial,  it  follows  that  the  judgment  of  the  Appellate 

Court  must  be  affirmed. 

Judgment  affirmed. 
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12  Hblbreg  et  al.  v.  Schumann  et  al. 

Syllabus. 


Mathias  Helbreg  et  al. 

V, 

GusTAY  Schumann  et  al. 

Filed  at  MLVernon  April  2, 1894. 

1.  Dbed  absoIjUte  in  fobm— -aAoi^n  to  he  a  mortg<ige^by  parol  e»t- 
denee.  The  law  is  well  settled  that  a  deed  absolnte  on  its  face  may  l^e 
shown  by  parol  evidence  to  have  been  executed  to  secure  the  payment 
of  money,  when  it  will  be  treated,  in  equity,  as  a  mortgage. 

2.  The  deolarations  and  statements  of  the  parties  made  pending  the 
negotiations,  and  at  the  time  of  the  final  execution  of  a  deed  and  con- 
tract, are  admissible  to  show  that  the  deed  was  taken  as  a  mortgage  or 
security,  and  the  rule  that  the  terms  and  conditions  of  a  writte/i  con* 
tract  can  not  be  varied  by  parol  evidence  does  not  apply. 

3.  A  gave  a  mortgage  on  a  tract  of  land  owned  by  him,  and  afterward 
sold  and  conveyed  to  B  the  north  half  of  the  same,  and  failing  to  pay 
the  mortgage  or  the  interest  thereon,  the  administrator  of  the  estate 
of  the  mortgagee  filed  a  bill  to  foreclose  the  mortgage.  An  arrange- 
ment was  then  made  that  B  should  pay  the  costs,  etc.,  and  $126  of  the 
debt,  and  assume  payment  of  the  balance  due  the  estate,  and  A  was 
to  convey  the  south  half  of  the  tract  to  B,  who  was  to  mortgage  the 
same  to  the  administrators,  and  the  time  of  payment  was  extended, 
which  arrangement  was  executed,  and  at  the  same  time  B  gave  to  A  a 
contract  to  reconvey  oh  payment  of  the  mortgage  debt  and  the  $125 
advanced :  Held,  that  the  transaction  amounted,  in  equity,  to  a  mort* 
gage  from  A  to  B  to  secure  the  latter. 

4.  Same — debt  secured  by  the  deed.  In  such  case  B  was  bound  to  pay 
A's  debt  in  order  to  protect  his  own  part  of  the  land,  and  the  debt  so 
assumed,  and  the  payment  of  the  costs  of  the  suit,  constituted  a  debt 
from  A,  which  might  properly  be  secured  by  mortgage. 

5.  Insane  pebsons — declaring  forfeiture  against.  After  a  person  has 
been  adjudged  insane,  no  forfeiture  of  his  contract  for  a  failure  on  his 
part  to  pay  certain  sums  of  money,  as,  an  installment  of  interest  and 
taxes  on  land,  can  be  declared,  except  by  decree  of  a  court  of  compe- 
tent jurisdiction  where  he  is  properly  represented  by  a  conservator  or 
guardian. 

6.  Same — setting  aside  a  forfeiture.  A  declaration  of  the  forfeiture 
of  rights  under  a  contract,  after  the  party  affected  has  been  adjudged 
insane,  and  the  ob|;aining  of  possession  of  the  premises  to  which  the 
contract  relates,  will  be  regarded  as  fraudulent,  and  will,  in  a  court  of 
equity,  be  set  aside,  and  the  insane  person  restored  to  his  rights  under 
such  contract. 
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7.  Courts  of  equity  will  aet  aside  contraots  made  with  insane  persons 
on  the  ground  of  fraud.  Such  persons  being  incapable,  for  the  want 
of  capacity,  to  enter  into  a  valid  contract  or  do  any  yalid  act,  all  persons 
dealing  with  them  with  knowledge  of  this  incapacity  are  regarded  as 
perpetrating  a  fraud  upon  them. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Philip  Stbin,  Judge,  presiding. 

This  was  a  bill,  in  the  Superior  Court  of  Cook  county,  to 
redeem,  brought  by  Mathias  Helbreg  and  Sophia  E.  Schu- 
mann, as  conservators  of  Julius  Schumann,  an  insane  person, 
against  Gustav  Schumann,  Theodor  Guenther,  Magdalena 
Yon  der  Heide,  and  Thomas  J.  McGrath,  trustee. 

In  1881,  and  prior  thereto,  Julius  Schumann  was  the  owner 
in  fee  of  a  tract  of  land  containing  fifty-five  acres,  in  Cook 
county,  situated  about  two  miles  south  of  Blue  Island,  upon 
which  he  resided  as  a  homestead.  On  June  6  of  that  year 
Julius  executed  a  trust  deed  upon  the  entire  tract  to  secure 
his  note  for  $2000,  payable  to  one  Johann  Yon  der  Heide,  five 
years  after  that  date,  with  six  per  cent  interest,  payable  an- 
nually. Subsequently,  he  sold  the  north  half  of  the  tract  to 
his  brother,  Gustav,  the  latter  assuming  to  pay  one-half  of  the 
incumbrance  just  mentioned,  or  $1000.  Gustav  discharged 
his  half  of  the  indebtedness,  including  interest,  by  July  3, 
1882.  Julius  paid  no  interest  after  June,  1882,  neither  did 
he  ever  pay  the  principal.  Johann  Yon  der  Heide,  the  owner 
of  the  note,  died  June  23,  1887.  The  note  passed  into  the 
hands  of  his  administrators,  Magdalena  Yon  der  Heide  and 
Theodor  Guenther.  Shortly  after  their  appointment  as  such 
administrators  they  demanded  payment  of  the  note,  and  fail- 
ing to  obtain  the  money,  on  January  6, 1888,  they  filed  a  bill 
in  the  Superior  Court  of  Cook  county  to  foreclose  the  deed  of 
trust,  in  which  Gustav  Schumann  was  joined  as  a  defendant 
with  Julius  Schumann. 

Prior  to  January  21,  1888,  the  administrators  of  the  estate 
had  recovered  a  judgment,  before  a  justice  of  the  peace. 
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against  Julius  Schumann,  for  $40,  and  on  the  date  last  men- 
tioned there  was  due  the  administrators  from  Julius  Schu- 
mann, on  account  of  the  judgment  and  on  account  of  the 
indebtedness  secured  by  the  trust  deed,  $1435.  Julius  Schu- 
mann made  an  effort  to  raise  the  money  from  several  different 
parties,  but  failed.  Finally,  on  January  21, 1888,  the  follow- 
ing arrangement  was  consummated  between  him,  his  brother, 
Gustav,  and  the  administrators :  Julius  Schumann  and  his 
wife  conveyed,  by  warranty  deed,  to  Gustav  Schumann,  the 
fifty-five  acre  tract  of  land,  for  a  consideration  expressed  in 
the  deed  of  $1450.  Gustav  Schumann  paid  the  administra- 
tors $125  cash,  and  executed  and  delivered  to  them  his  note 
for  $1310,  due  in  five  years,  with  interest  at  seven  per  oent^ 
payable  semi-annually,  and  a  trust  deed  on  the  fifty-five  acre 
tract  to  secure  payment  of  the  note.  At  the  same  time  the 
following  agreement  was  executed  by  Julius  and  Gustav  Schu- 
mann: 

"This  agreement,  made  this  21  st  day  of  January,  A.  D.  1888, 
by  and  between  Julius  Schumann  and  Gustav  Schumann^ 
both  of  the  county  of  Cook,  iu  the  State  of  Illinois,  witnesseth : 

"Whereas,  the  said  Gustav  Schumann  is  the  owner  in  fee 
of  the  north  half  of  the  following  described  property,  situated 
in  the  county  and  State  aforesaid,  to- wit :  (here  describes  the 
fifty-five  acre  tract  of  land,)  and  the  said  Julius  Schumann  is 
the  owner  in  fee  of  the  south  half  thereof ;  and  whereas,  the 
said  above  described  property  is  encumbered  by  a  trust  deed, 
dated  the  6th  day  of  June,  1881,  executed  by  the  said  Julius 
Schumann  to  Louis  Luchtemeyer,  as  trustee,  to  secure  the 
payment  of  one  promissory  note  of  said  Julius  Schumann,  of 
even  date  with  said  trust  deed,  for  the  sum  of  $2000 ;  and 
whereas,  foreclosure  proceedings  have  been  commenced  and 
are  now  pending  in  the  Superior  Court  of  said  county  by  the 
legal  holders  of  said  note,  to  foreclose  said  trust  deed ;  and 
whereas,  there  is  now  due  to  Theodor  Guenther  and  Magdalena 
Von  der  Heide,  administrators  of  the  estate  of  Johann  Yon  der 
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Heide,  deceased,  the  legal  holders  of  said  note,  and  under  the 
provisions  of  said  trast  deed,  as  principal,  interest,  attorney's 
fees  and  costs  of  said  foreclosure  suit  to  date,  the  sum  of 
f  1435,  which  said  sum  of  money  of  right  should  long  since 
have  been  paid  by  said  Julius  Schumann ;  and  whereas,  the 
said  Julius  Schumann  has  this  day  executed  and  delivered  to 
the  said  Gustav  Schumann  a  warranty  deed  .conveying  the 
said  above  described  property ;  and  whereas,  the  said  Gustav 
Schumann  has  this  day  caused  said  trust  deed  above  men- 
tioned to  be  released,  by  paying  the  sum  of  $125  in  cash,  and 
executing  and  delivering  to  said  Magdalena  Yon  der  Heide 
and  Theodor  Guenther  his  promissory  note  for  the  sum  of 
11310,  secured  by  trust  deed  to  Thomas  J.  McGrath,  on  the 
whole  of  the  land  above  described : 

"Now,  therefore,  it  has  been  and  is  agreed  between  the 
parties  hereto,  that  if  the  said  Julius  Schumann  shall  well 
and  truly  pay,  or  cause  to  be  paid,  the  said  note  last  above 
mentioned,  so  made  by  the  said  Gustav  Schumann,  and  the 
interest  thereon,  from  time  to  time,  promptly,  when  the  same 
becomes  due  and  payable,  together  with  all  taxes  and  assess- 
ments laid,  levied  or  assessed  on  the  south  half  of  the  above 
described  land,  (time  being  the  essence  of  this  agreement,) 
then  the  said  Gustav  Schumann  will,  as  soon  as  said  indebt^ 
edness  is  fully  paid  and  said  trust  deed  released,  on  payment 
of  the  further  sum  of  $125  to  him,  together  with  interest 
thereon  from  the  date  hereof  to  the  time  of  payment,  at  the 
rate  of  seven  per  cent  per  annum,  reconvey  to  said  Julius 
Schumann  the  south  half  of  the  above  described  property. 
And  it  is  expressly  agreed,  that  should  said  Julius  Schumann, 
for  any  cause,  fail  to  pay  the  said  above  mentioned  indebted- 
ness secured  by  said  trust  deed  to  said  McGrath,  together 
with  the  interest  thereon,  or  any  installment  of  interest,  or 
the  taxes  or  assessments  aforesaid,  or  any  or  either  of  them, 
promptly,  when  the  same  become  due  and  payable,  respect- 
ively, then  this  agreement  shall  be  void  absolutely,  and  with- 
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out  any  notice  to  or  demand  on  said  Julias  Schumann,  and 
all  money  paid  by  said  Julius  Schumann  on  account  of  prin- 
cipal, interest,  taxes,  assessments  or  otherwise,  shall  be  for- 
feited to  said  Gustav  Schumann.  Tbe  possession  of  said 
premises  shall  be  and  remain  in  said  Gustay  Schumann.  In 
case  of  the  death  of  said  Julius  Schumann  before  said  south 
half  of  said  premises  are  reconyeyed  to  him,  as  aboye  agreed, 
then  this  agreement,  and  all  provisions  therein  contained,  shall 
be  void,  but  payments  made  under  this  agreement,  in  such  case, 
shall  not  be  forfeited,  but  shall  be  paid  to  the  widow  or  next  of 
kin  of  said  Julius  Schumann  by  said  Gustav  Schumann. 

'*In  witness  whereof,  the  said  parties  bave  hereunto  set  their 
hands  and  seals,  on  the  day  and  year  first  above  written. 

Julius  Schumann,      [Seal.] 
Gustav  Schumann.     [Seal.]" 

At  the  date  of  the  above  transaction  Julius  Schumann  was 
residing  on  the  south  half  of  the  fifty-five  acre  tract,  and  he 
continued  to  occupy  the  land  until  July  17,  1889,  when  he 
was  taken  before  the  county  court  of  Cook  county  on  a  com- 
plaint that  he  was  insane,  and  on  a  trial  before  a  jury  he  was 
adjudged  insane  and  placed  in  the  Cook  county  insane  asylum, 
where  he  still  remains.  Schumann's  wife  continued  to  reside 
on  tbe  premises  until  December,  1889,  when  Gustav  Schu- 
mann demanded  possession  of  tbe  premises,  and  threatened 
to  remove  her  with  an  officer,  and  she  finally  left  and  Gustav 
went  into  possession  of  the  property,  which  he  still  retains. 

The  bill  was  filed  March  18,  1891,  and  subsequently  an 
amended  bill  was  filed,  in  which,  among  other  things,  it  is 
alleged  ''that  the  said  warranty  deed  from  orator  and  his  wife 
to  said  Gustav  Schumann,  although  appearing  on  its  face  to 
be  absolute,  was  not  intended  to  be  such  by  orator  and  said 
Gustav  Schumann,  but,  on  the  contrary,  it  was  expressly 
agreed  and  understood  between  them,  at  and  before  orator 
signed  the  same  and  gave  the  same  to  Gustav  Schumann,  that 
the  same,  and  the  south  half  of  the  premises  thereby  purport- 
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ing  to  be  conveyed,  were  to  be  held  by  said  Gustav  Schumann 
'simply  as  security  for  the  payment  of  the  said  sum  of  $125, 
paid  by  said  Gustav  Schumann  to  said  Theodor  Guenther  and 
Magdalena  Yon  der  Heide,  as  aforesaid,  and  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum,  and  as  security  for 
any  taxes  levied  or  assessed  against  the  south  half  of  said 
fifty-jSve  acre  tract,  and  paid  by  Gustav  Schumann,  and  to 
indemnify  said  Gustav  Schumann  from  loss  or  damage  to  him 
arising  from  the  execution  by  him  of  the  $1310  note,  secured 
by  the  trust  deed  to  McGrath,  and  the  interest  thereon,  and 
that  upon  payment  by  orator  of  said  $125,  and  interest  there- 
on at  seven  per  cent  from  January  21,  1888,  to  the  date  of 
such  payment,  and  of  all  such  taxes  levied  or  assessed  on  the 
south  half  of  said  fifty-five  acre  tract,  and  all  money  paid  by 
Gustav  Schumann  on  said  $1310  note,  and  upon  payment  of 
said  $1310  note,  or  upon  said  Gustav  Schumann  being  in- 
demnified from  all  loss  because  of  his  execution  of  said  $1310 
note,  or  the  trust  deed  securing  the  same,  said  Gustav  Schu- 
mann should  reconvey  to  orator  the  south  half  of  said  fifty-five 
acre  tract  by  an  absolute  deed  of  conveyance,  in  fee  simple." 
The  bill  also  contains  the  following:  "That  orator  is  ready 
and  willing  and  offers  to  pay  to  Gustav  Schumann  said  $125, 
and  interest  thereon  at  seven  per  cent  from  January  21,  1888, « 
and  all  the  interest  paid  by  Gustav  Schumann  on,said  $1310 
note^  and  ftU  taxes  paid  by  him,  and  orator  offers  to  pay  said 
$1310  note,  both  principal  and  interest,  or  in  case  the  legal 
holder  thereof  refuses  to  accept  payment  thereof,  orator  offers 
to  pay  into  this  court  the  whole  of  the  principal  and  interest 
due  or  to  become  due  thereon,  and  to  secure  said  Gustav 
Schumann  by  bond,  with  security  to  be  approved  by  this  court, 
against  all  loss  and  injury  caused  by  his  having  signed  or 
executed  said  $1310  note,  or  the  trust  deed  securing  the  same." 
It  is  also  alleged  in  the  bill,  that  at  the  time  of  the  execution 
of  the  deed,  prior  thereto,  and  ever  since,  Julius  Schumann 
was  insane. 

2— 150TLT,. 
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Brief  for  the  Appellants. 

Mr.  James  E.  Monbo£,  for  the  appellants : 

Parol  evidence  of  the  facts  and  circumstances,  including 
the  conversations  and  negotiations  between  Julius  and  Gustav 
Schumann,  and  admissions  by  the  latter,  leading  up  to  the 
execution  of  the  warranty  deed  and  agreement  in  writing,  is 
competent  to  prove  that  those  instruments  were  intended  as 
a  security  for  money,  only,  and  therefore  are  a  mortgage. 
Russell  V.  Southard,  12  How.  139 ;  Tillson  v.  Moulton,  23  111. 
656;  Darst  v.  Murphy,  119  id.  343;  Ennor  v.  Thompson,  46- 
id.  216;  Preschbaker  v.  Feaman,  32  id.  480. 

While  it  is  true  that  there  can  not  be  a  mortgage  without 
a  debt,  to  secure  which  the  mortgage  is  given,  it  is  also  true 
that  there  need  be  no  express  promise  or  covenant  by  the 
mortgagor  to  pay  the  debt.  The  court  may  imply  the  prom* 
ise  from  the  transaction.  And  where  the  money  advanced  by 
the  grantee  in  an  absolute  deed  was  advanced  as  the  result  of 
a  treaty  or  negotiation  for  a  loan  by  the  grantee  to  the  grantor, 
but  by  an  express  agreement  the  parties  gave  the  transaction 
the  form  of  a  sale  and  agreement  to  sell  back  the  property  in 
order  to  avoid  costs  or  trouble  of  a  foreclosure,  the  court  will 
hold  the  transaction  to  be  a  lending  upon  security,  especially 
if  the  grantor  remain  in  possession  as  owner.  Flagg  v.  Mann^ 
•2  Sumn.  490;  Russeliy.  Southard,  12  How.  139. 

The  overwhelming  weight  of  authority  is  to  the  effect  that 
the  absence  of  a  personal  obligation  to  repay  the  money  fur- 
nishes no  conclusive  test  to  determine  whether  the  conveyance 
is  a  mortgage,  or  a  sale  with  the  right  to  repurchase.  While 
the  rights  of  the  parties  must  be  mutual  and  reciprocal,  all 
that  is  required  is,  that  the  mortgagee  shall  have  thie  right  ta 
foreclose  whenever  the  mortgagor  has  the  right  to  redeem. 
There  need  be  no  right  of  the  mortgagee  to  recover  the  money 
loaned  from  the  mortgagor  personally.  Niggeler  v.  Maurin, 
34  Minn.  118;  MarsluM  v.  Thompson,  39  id.  138;  Matthews 
V.  Sheehan,  69  N.  Y.  591 ;  Brown  v.  Dewey,  1  Sandf.  Ch.  56. 
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Where  an  absolute  conveyancers  made,  and  at  the  same 
time  the  grantee  gives  the  grantor  an  agreement  to  reconvey 
to  him  upon  the  repayment  of  the  consideration  for  the  con- 
veyance, with  interest,  the  two  instruments,  in  themselves, 
constitute  a  mortgage,  although  the  grantor  does  not  covenant 
or  agree  to  pay  back  the  consideration,  or  the  interest  thereon. 
Preschbaker  v.  Feaman,  32  111.  484 ;  Carr  v.  Rising,  62  id.  18 ; 
Murphy  v.  Calley,  1  Allen,  107 ;  Woodward  v.  Pickett,  8  Gi::ay, 
617;  Bailey  v.  Bailey,  5  id.  505;  Rich  v.  Rice,  4  Pick.  349; 
1  Jones  on  Mortgages,  250. 

The  warranty  deed  having  been  made  as  a  security  for 
money  advanced  and  to  be  advanced,  is  a  mortgage,  and  the 
provisions  of  the  written  agreement  for  a  forfeiture  of  the  in- 
terest of  the  grantor  in  case  of  default  in  making  payment  of 
the  debt,  interest  and  taxes,  are  void,  as  clogs  upon  the  exer- 
cise of  the  right  of  redemption.  There  is  no  such  thing  as  an 
irredeemable  mortgage.  The  maxim,  once  a  mortgage  always 
a  mortgage,  applies.  1  Jones  on  Mortgages,  sec.  250  ;  Presch- 
baker V.  Feaman,  32  111.  484. 

A  contract  made  by  an  insane  person  with  a  person  having 
knowledge  of  his  insanity,  is  voidable,  on  the  ground  of  fraud. 
1  Story's  Eq.  Jur.  (10th  ed.)  sees.  227-229 ;  2  Pomeroy's  Eq. 
Jur.  sees.  946,  947 ;  Enckings  v.  Simmons,  28  Wis.  273. 

Messrs.  Hofhbimer,  Zeisleb  &  Mack,  for  the  appellees : 

There  can  be  no  mortgage  without  a  debt.  Freer  v.  Lake, 
115  111.  662;  Rue  v.  DoU,  107  id.  275. 

There  must  be  a  continuing,  valid  debt  secured  by  it,  which 
n^ay  be  enforced  in  an  action  at  law,  or  the  deed  is  not  a 
mortgage.  Freer  v.  Lake,  115  111.  662 ;  Sutphen  v.  Cushman, 
35  id.  186 ;  Fisher  v.  Green,  142  id.  80 ;  Wilson  v.  McDowell, 
78  id.  514;  Pomeroy's  Eq.  Jur.  sec.  1195^  note  1. 

A  deed  absolute  on  its  face  will  be  presumed  to  be  what  it 
purports  to  be, — an  absolute  conveyance.  The  party  claiming 
it  to  be  a  mortgage  must  sustain  his  claim  by  clear,  satisfac- 
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tory  and  convincing  proof.  Hartnett  v.  Ball,  22  111.  43 ;  Han- 
cock V.  Harper,  86  id.  445;  Bartling  v.  Brasuhn,  102  id.  441 ; 
Eames  v.  Harding,  111  id.  634;  Clark  v.  Finlon,  90  id.  245 ; 
Bailey  v.  Bailey,  115  id.  551 ;  Pomeroy's  Eq.  Jur.  sec.  1195, 
note  1. 

Insanity,  sickness  or  other  incapacity  of  the  insured,  will 
not  be  accepted  as  an  excuse  for  pot  paying,  on  the  appointed 
day,  the  premium  provided  by  a  life  insurance  policy.  Klein 
V.  Insurance  Co.  104  U.  S.  88 ;  Wheeler  v.  Insurance  Co.  82 
N.  Y.  543 ;  Thompson  v.  Insurance  Co.  104  U.  S.  252 ;  Car- 
penter V.  Insurance  Co.  68  Iowa,  453. 

Where,  through  inevitable  accident,  the  performance  of  a 
condition  imposed  by  .the  contract,  and  not  merely  by  law, 
becomes  subsequently  impossible,  such  accident  will  not  ex- 
cuse the  non-performance.  5  Lawson  on  Bights  and  Beme- 
dies,  p.  4171,  sec.  2520,  note  6. 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court : 

The  Superior  Court  referred  the  cause  to  the  master  in 
chancery  to  take  the  evidence,  and  report  his  conclusions  as 
to  both  law  and  fact.  The  evidence  was  taken  and  a  report 
filed,  in  which  the  master,  among  other  things,  found  that  the 
warranty  deed  from  Julius  Schumann  to  Gustav  Schumann, 
and  the  agreement  providing  for  a  conveyance,  constituted 
a  mortgage,  and  that  complainant  was  entitled  to  redeem. 
Numerous  exceptions  were  filed  to  the  report,  a  part  of  which 
was  sustained,  a  part  overruled  and  a  portion  remained  unde- 
cided, and  a  decree  was  rendered  dismissing  the  bill.  It  will 
not,  however,  in  the  view  we  take  of  the  case,  be  necessary  to 
go  over  the  diflFerent  exceptions  in  detail.  We  will  therefore 
content  ourselves  with  considering  the  questions  presented  by 
the  record,  which  must  control  the  decision  of  the  case. 

It  is  claimed,  on  the  one  hand,  that  the  transaction  wherein 
Julius  Schumann  conveyed  the  land  to  Gustav  Schumann 
aTid  executed  a  contract  to  reconvey,  amounted  to  a  purchase 
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by  Gustav  Schumann  and  a  contract  to  re-sell,  while,  on  the 
other  hand,  it  is  claimed  that  the  transaction  was  a  mortgage. 
Parol  evidence  was  introduced  for  the  purpose  of  showing  the 
intention  of  the  parties  at  the  time  the  arrangement  was  con- 
summated. The  law  is  well  settled,  in  a  case  of  this  character, 
that  resort  may  be  had  to  parol  evidence  to  establish  the  in- 
tention of  the  parties.  (Preschhaker  v.  Feaman,  32  III.  481 ; 
Ennory.  Thompson,  46  id.  220  ;  Darst  v.  Murphy,  119  id.  343.) 
The  declarations  and  statements  of  the  parties,  made  pending 
the  negotiations  and  at  the  time  of  the  final  execution  of  the 
deed  and  contract,  are  admissible,  and  the  rule  that  the  terms 
and  conditions  of  a  written  contract  can  not  be  varied  does  not 
apply  to  such  evidence.  The  law  is  well  settled  that  a  deed 
absolute  on  its  face  may  be  shown,  by  parol,  to  have  been  exe- 
cuted for  the  payment  of  money,  ^when  it  will  be  treated,  in 
equity,  as  a  mortgage.     Miller  v.  Thomas,  14  111.  430. 

The  warranty  deed  from  Julius  Schumann  to  Gustav  Schu- 
mann, and  the  contract  for  a  reconveyance,  and  the  note  and 
trust  deed  given  by  Gustav  Schumann  to  the  administrators 
of  the  estate  of  Johann  Von  der  Heide  to  secure  $1310,  were 
afl  executed  at  the  same  date,  in  pursuance  of  the  same  agree- 
ment, and  ithey  are  all  a  part  of  the  same  transaction,  and 
''they  must  be  taken  together  as  constituting  one  entire  ar- 
rangement" or  contract.  When  they  are  all  considered  to- 
gether as  one  contract,  in  connection  with  the  circumstances 
under  which  they  were  executed,  we  are  inclined  to  the  view 
that  but  one  construction  can  be  placed  on  the  transaction, 
and  that  is,  that  it  was  a  mortgage.  Julius  Schumann  was 
indebted  to  the  administrators  of  the  estate  of  Johann  Yon 
der  Heide  in  a  certain  sum  of  money.  This  was  secured  by  a 
mortgage  on  his  land  and  the  land  of  Gustav,  his  brother.  A 
bill  was  filed  to  foreclose  the  mortgage.  If  a  decree  should 
be  rendered,  Gustav's  land  was  liable  to  be  sold  in  payment 
of  the  debt,  and  he  had  no  indemnity  or  security  of  any  char- 
acter from  Julius  to  make  him  whole.     He  was  therefore  in- 
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terested  to  have  some  arrangement  made  under  which  he 
could  be  secured.  The  administrators  agreed  to  extend  the 
time  of  payment,  and  take  a  new  note  and  mortgage  on  all 
tbe  land  for  the  debt,  the  interest  to  be  increased  from  six  to 
seven  per  cent,  and  the  costs  paid.  In  order  that  Gustav 
might  make  the  mortgage  and  at  the  same  time  be  secure, 
Julius  conveyed  the  land  to  bim,  and  he  executed  a  note  and 
mortgage  for  the  debt,  and  then  gave  Julius  a  contract  to  re- 
convey,  providing  he  paid  the  mortgage  debt,  interest  and  the 
$125  advanced  by  Gustav,  from  his  own  funds.  This,  in  brief, 
was  the  transaction,  and  when  analyzed  it  amounts  merely 
to  this :  that  Gustav  Schumann  assumed  the  mortgage  debt 
which  Julius  Schumann  owed  the  administrators,  and  the 
latter,  in  order  to  secure  Gustav,  conveyed  him  his  half  of  the 
land,  under  an  agreement  that  the  land  should  be  re-conveyed 
upon  payment  of  the  debt,  interest  and  costs.  The  agreement 
for  a  reconveyance  contains  no  provision  or  recitation  that 
Gustav  Schumann  has  sold  the  land  to  Julius  Schumann. 
It  merely  provides,  after  reciting  the  facts*under  which  Gustav 
Schumann  obtained  the  title,  that  if  Julius  Schumann  paid 
as  therein  provided,  then  Gustav  should  reconvey  to  him,  ^ 
•George  W.  Bowman,  who  filed  the  bill  to  foreclose  the  deed 
of  trust  for  the  administrators  of  the  estate  of  Johann  Von 
der  Heide,  deceased,  testified  that  "about  ten  days  after  the 
bill  was  filed,  Gustav  Schumann,  in  company  with  his  brother, 
Julius  Schumann,  called  at  my  ofiBce  in  Blue  Island.  Gustav 
«aid  they  came  for  the  purpose  of  seeing  whether  they  could 
not  make  some  arrangement  for  an  extension  of  the  loan  and 
a  settlement  of  the  then  pending  suit,  Gustav  Schumann  in- 
formed me  at  that  time  that  he  was  going  to  help  his  brother 
out,  and  that  he  would  advance  him  suflScient  money  to  make 
a  payment  on  this  indebtedness  secured  by  the  trust  deed 
which  we  were  then  foreclosing.  He  desired  to  know  whether 
I  could  help  them  to  make  a  settlement.  I  told  him  I  could 
only  take  full  payment  of  the  debt,  and  advised  him  to  see 
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the  adminiBtrators.  He  said  he  would,  and  they  left.  They 
rettirned  the  same  evening,  and  Gustav  informed  me  that  Mr. 
Ouenther  had  told  them  that  if  they  paid  all  the  costs  in  the 
suit  then  pending,  and  the  attorney's  fees,  and  made  a  new 
note  and  trust  deed  covering  the  entire  property,  for  what  was 
then  due,  and  included  in  that  note  a  judgment  recovered 
against  Julius  by  the  administrators,  and  increased  the  inter- 
est from  six  to  seven  per  cent,  he  would  give  them  an  exten- 
sion of  time.  He  inquired  the  amount  of  the  costs.  He  then 
asked  me  what  kind  of  security  he  would  be  able  to  get  for 
his  money  which  he  was  about  to  advance.  I  told  him  that 
he  could  obtain  a  second  mortgage  on  Julius  Schumann's 
share.  A  few  days  after  that  Gustav  came  to  see  me  again. 
He  then  informed  me  that  he  was  dissatisfied  with  the  arrange- 
ment of  obtaining  a  second  mortgage  on  his  brother's  interest. 
He  said  that  he  doubted  very  much  whether  his  brother  would 
ever  pay  that  indebtedness,  and  he  did  not  want  to  be  put  to 
the  expense  of  a  foreclosure  suit  in  case  his  brother  made 
default.  Then  it  was  for  the  first  time  that  we  discussed  to- 
gether the  question  of  making  an  absolute  deed  from  Julius 
Schumann  atid  his  wife  to  Gustav,  and  a  trust  deed  back  from 
Gustav  to  secure  the  Von  der  Heide  indebtedness,  and  the 
giving  by  Gustav  to  Julius  of  a  contract  to  reconvey  to  him  the 
property,  to  be  deeded  by  him  to  Gustav  in  case  Julius  made 
the  payments  as  provided  in  the  trust  deed  to  be  given  to  se- 
cure the  Von  der  Heide  indebtedness,  and  also  this  indebted- 
ness for  the  money  to  be  advanced  by  Gustav.  The  result  of 
that  conversation  was,  that  within  a  short  time  I  drew  up  the 
contract  (the  contract  here  involved.)  A  day  was  set  for  the 
execution  of  the  papers.  On  the  day  fixed,  Gustav  Schumann 
came  to  the  ofiSce,  I  think  somewhere  about  seven  o'clock  in 
the  evening.  He  informed  me  that  the  parties  would  be  there 
in  "a  short  time.  He  asked  me  whether  I  had  the  contract 
drawn  up  from  him  to  Julius.  I  told  him  I  had.  Hq  told  me 
to  be  sure  to  make  the  provisions  in  that  contract  stringent, 
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becaase  he  did  not  'want  to  have  any  trouble  of  a  foreclosure 
suit  in  case  his  brother  did  not  pay  promptly  when  he  onght 
to  pay."  After  detailing  the  fact  of  the  execution  of  the 
warranty  deed,  the  contract  for  a  reconveyance,  and  the  new 
trust  deed,  the  witness  farther  testified :  "I  never  proposed 
to  Gustav  Schumann  that  Le  should  buy  any  portion  of  Julias 
Schumann's  land  involved  in  this  suit.  The  question  of  his 
buying  any  portion  of  the  land,  or  the  whole  of  it,  never  came 
up  in  my  presence.  The  question  of  a  sale  of  that  land  to 
him  was  never  discussed." 

This  witness  was  entirely  disinterested,  and  was  in  a  posi- 
tion to  know  and  understand  t^e  facts  connected  with  the 
transaction  better  than  any  other  person.  He  was  familiar 
with  all  that  was  said  and  done  from  the  inception  of  the 
transaction  until  its  final  consummation,  resulting  in  the  ex- 
ecution of  the  papers,  and  we  think  much  reliance  should  be 
placed  on  his  evidence. 

From  the  evidence  of  this  witness,  and  from  the  papers  that 
were  executed,  it  seems  plain  that  the  transaction  was  a  mort- 
gage. If  Julius  Schumann  sold  the  land  to  his  brother,  no 
necessity  existed  for  the  execution  of  a  contract  providing 
for  a  reconveyance  containing  stringent  provisions  as  Gustav 
insisted  should  be  inserted  in  the  contract.  If  the  evidence 
of  this  witness  be  true,  a  sale  of  the  property  was  never  men- 
tioned or  discussed.  Gustav  Schumann,  in  order  to  protect 
his  own  property,  which  was  embraced  in  the  deed  of  trust  to 
the  administrators,  concluded  to  assume  the  indebtedness, 
and  as  security  the  deed  was  made  to  him.  When  the  nego- 
tiations first  commenced,  the  understanding  was  that  a  second 
mortgage  should  be  given,  but  finally  finding  Julius  would  not 
pay  promptly,  the  deed  was  made  to  save  the  trouble  and  ex- 
pense of  a  foreclosure  in  case  there  was  a  default  in  payment. 

But  it  is  said  there  was  no  debt  to  be  secured,  and  there  can 
be  no  mortgage  in  the  absence  of  a  debt,  and  in  support  of 
this  position  Rue  v.  Dole,  107  111,  275,  and  Fisher  v.  Green, 
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142  id.  80,  and  other  like  cases,  are  cited.  If  there  was  no 
other  evidence  in  this  case  but  the  warranty  deed  and  the  con- 
tract to  reconvey,  there  might  be  much  force  in  the  position 
of  counsel ;  but  when  the  other  evidence  in  the  record  is  con- 
sidered in  connection  with  the  deed  and  contract,  a  different 
question  is  presented.  When  all  the  evidence  is  considered, 
it  can  not  be  said  there  was  no  debt  to  be  secured.  Gustav 
Schumann  paid  the  costs  on  the  suit  brought  by  the  admin- 
istrators to  foreclose  their  deed  of  trust,  amounting  to  $125, 
and  assumed  the  payment  of  the  mortgage  debt,  amounting 
to  f  1310.  The  deed  was  made  by  Julius  to  Gustav  Schumann 
as  security  for  these  two  items,  and  the  plain  import  of  all  tbat 
was  done  is,  that  Julius  Schumann  was  to  pay  those  sums, 
and  interest.  There  was,  therefore,  a  debt,  which  might  prop- 
erly be  secured  by  mortgage. 

It  is  also  insisted  that  Julius  Schumann  failed  to  pay,  as 
required  by  the  contract,  and  hence  a  specific  performance  of 
the  contract  can  not  be  decreed.  The  note  for  $1310  which 
Gustav  Schumann  executed  and  delivered  to  the  administra- 
tors, was  payable  five  years  after  date,  with  interest  payable 
semi-annually.  At  what  time  the  $125  should  be  repaid  does 
not  seem  to  be  specified.  Julius  Schumann  failed  to  pay  the 
interest  that  became  due  on  July  21,  1888,  and  January  21, 
1889,  and  also  taxes  on  the  land,  but  no  forfeiture  of  the  con- 
tract was  declared,  nor  was  any  attempt  made  to  terminate 
the  contract  ou-account  of  this  failure.  On  the  18th  day  of 
July,  1889,  before  another  installment  of  interest  became  due, 
he  was  adjudged  insane,  and  his  failure  to  pay  interest  or 
taxes  after  that  date  would  not  authorize  Gustav  Schumann 
to  declare  a  forfeiture  of  the  contract,  unless  done  by  decree 
of  a  court  of  competent  jurisdiction,  where  the  insane  person 
was  properly  represented  by  conservator  or  guardian.  Courts 
of  equity  will  set  aside  contracts  made  with  insane  persons, 
on  the  ground  of  fraud.  Insane  persons  being  incapable,  for 
the  want  of  capacity,  to  enter  into  a  valid  contract  or  do  any 
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valid  act,  all  persons  dealing  with  them  with  knowledge  of 
their  incapacity  are  regarded  as  perpetrating  a  fraud  upon 
them.     1  Story's  Eq.  Jur.  sec.  227. 

In  Encking  v.  Simmons^  28  Wis.  273,  where  a  mortgage 
with  power  of  sale  was  foreclosed,  under  the  power  of  sale 
contained  in  the  mortgage,  after  the  mortgagor  had  become 
insane,  it  was  held  that  the  sale  should  be  set  aside  for  fraud. 
In  the  opinion  it  is  said:  "In  equity  the  proceeding  was 
fraudulent,  and  the  sale  will  be  set  aside,  whether  the  mort- 
gagee knew  of  the  mortgagor's  insanity  or  not.  This  will 
always  be  done  where  it  is  for  the  benefit  of  the  person  non 
compos  mentis,  and  where  injustice  will  not  thereby  be  done 
to  the  other  parties  to  the  transaction,  or  they  can  be  placed 
in  statu  quo.  No  injustice  will  be  done  here.  The  plaintiff 
(the  purchaser  at  the  sale)  will  be  entitled  to  the  redemption 
money  so  far  as  that  goes,  and  for  the  rest  he  has  the  bond 
or  covenant  of  the  mortgagor  for  repayment.  The  mortgagee 
will  have  the  full  amount  of  his  debt  and  interest,  which  is  all 
he  can  require.  The  parties  may  be  placed  m  statu  quo.  In 
equity  this  seems  to  fall  within  the  third  kind  of  fraud  enu- 
merated by  Lord  Hardwicke  in  Chesterfield  v.  Janssen,  1  Lead. 
Cas.  in  Eq.  472,  namely,  fraud  which  must  be  presumed  from 
the  circumstances  of  the  parties,  and  which  goes  farther  than 
the  rule,  of  law,  which  is,  that  it  must  be  proved,  not  presumed. 
But  it  is  wisely  established  in  the  court  of  chancery  to  prevent 
taking  surreptitious  advantage  of  the  weakness  or  necessity  of 
another,  which  knowingly  to  do  is  equally  against  conscience  as 
to  take  advantage  of  his  ignorance."  So  here,  the  attempted 
forfeiture  by  demanding  and  obtaining  possession  of  the  prem- 
ises from  the  wife  of  Julius  Schumann,  after  he  had  been  ad- 
judged insane,  must  be  regarded  as  fraudulent,  and  we  think 
complainant,  on  making  full  payment  of  all  moneys  agreed  to 
be  paid,  and  interest  and  taxes,  was  entitled  to  relief,  in  equity. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Filed  at  Springfield  April  J?,  1694, 

1.  Negligence — ettcape  of  fire  from  locomotive — ordinance  as  to  speed 
of  train.  In  an  action  against  a  railway  oompany  lor  an  injury  caused 
in  a  city  by  the  escape  of  fire  from  the  locomotive,  an  ordinance  limit- 
ing the  speed  of  passenger  trains  within  the  city  to  ten  miles  an  hour 
is  properly  admissible  for  the  plaintiff,  when  one  count  sets  out  such 
ordinance,  and  that  by  reason  of  such  excessiye  rate  of  speed  the  sparks 
were  thrown  from  the  engine  which  set  fire  to  the  plaintiff's  property, 
especially  when  there  is  evidence  tending  to  show  that  a  high  rate  of 
speed  is  more  likely  to  result  in  the  emission  of  sparks  or  coals  from 
the  engine. 

2.  Same — evidence  shottinff  defendant's  right  to  a  side-track  in  street. 
If  a  railway  company  obtains  the  right  to  lay  a  side-track  upon  a  street 
by  condemnation  or  by  grant  from  the  owner,  on  the  question  of  the 
liability  of  the  railway  company  for  the  escape  of  fire  from  its  engine 
it  will  be  competent  for  the  plaintiff  to  prove,  as  a  collateral  fact,  the 
nature  and  extent  of  the  defendant's  right,  or  the  burdens  imposed 
upon  its  exercise,  without  pleading  the  condemnation  or  the  private 
grant.  And  so  the  plaintiff  may  Introduce  the  ordinance  showing  the 
rights  and  liabilities  of  the  company. 

3.  Same— to/ien  no  injury  results.     In  an  action  against  a  railway 
I  company  for  an  injury  caused  by  the  escape  of  fire  from  an  engine 

while  passing  through  a  street  on  a  side-track,  the  court  admitted  in 
evidence  the  ordinance  giving  the  right  of  way  in  the  street,  which 
ordinance  required  the  company  to  make  and  keep  in  repair  a  good 
and  sufficient  wagon  road  on  each  side  of  its  track  :  Held,  that  as  it  was 
'not  claimed  the  injury  resulted  from  the  failure  to  keep  in  repair  a 
wagon  road,  the  admission  of  the  ordinance,  if  an  error,  was  harmless. 

4.  Same — liability  growing  out  of  joint  negligence.  Where  an  injury 
is  the  result  of  the  joint  operation  of  the  negligence  of  several  parties, 
either  party  thus  negligeut  may  be  made  answerable  for  the  entire  in- 
jury. All  who  contribute  to  a  tort  are  liable  to  the  person  injured, 
each  for  the  entire  damage,  and  it  can  not  be  apportioned. 

5.  Same — escape  of  fire  from  engine  passing  through  a  city.  If  the 
negligence  of  a  city  in  allowing  grass  and  weeds  to  accumulate  in  a 
street  upon  which  a  railway  line  is  located,  is  not  of  such  a  character 
as  to  render  it  liabl«  for  the  destruction  of  adjacent  property  by  fire 
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from  the  railway  engines,  tills  ivill  in  no  degree  lessen  the  liability  of 
the  railway  company  for  communicating  fire  to  the  grass  and  >weeds, 
from  which  it  spreads  and  destroys  property. 

6.  Same — proof  of  unsafe  condition  of  engine.  In  an  action  against 
a  railway  company  to  recover  for  injury  by  the  escape  of  Are  from  an 
engine,  the  defendant  introduced  evidence  tending  to  show  that  the 
engine  was  in  good  repair  and  was  furnished  with  a  suitable  spark 
arrester ;  that  it  had  been  recently  examined  and  found  in  good  order, 
and  that  it  was  under  the  control  of  a  competent  engineer,  and  was 
being  carefully  operated  :  Held,  on  rebuttal  it  was  admissible  for  the 
plaintiff  to  show  that  on  the  same  day  the  plaintiffs  propeHy  was 
burned,  several  other  fires  were  set  from  sparks  emitted  by  the  same 
engine,  within  a  few  miles  of  where  the  first  fire  was  set. 

7.  Same — contributory  negligence  of  plaintiff— failure  to  keep  land 
free  from  combustible  materials.  In  such  an  action  the  court  instructed, 
in  behalf  of  the  plaintiffs,  that  it  was  not  negligence  on  the  part  of  th^ 
plaintiffs,  as  owners  of  the  property  in  question,  that  they  had  used 
their  land  or  property  in  the  same  manner,  or  permitted  it  to  be  and 
remain  in  the  same  condition,  in  which  it  would  have  been  used  or 

.  woul^  have  remained  had  no  railroad  passed  near  it :    Held,  that  there 
is  no  material  objection  to  the  instruction. 

8.  Vabiance— as  to  situation  of  property  burned.  In  an  action  against 
a  railway  company  to  recover  for  the  loss  of  buildings  by  fire,  one  count 
described  the  buildiiLgs  as  situate  on  a  certain  block,  while  the  proof 
showed  that  the  building  extended  some  four  feet  over  into  the  street : 
Held,  that  such  variance  did  not  apply  to  the  other  counts,  and  a  re- 
covery might  be  sustained  under  them. 

9.  Sams — obviated  by  stipulation.  Where,  at  the  beginning  of  the 
trial,  it  is  admitted  by  both  parties  that  the  property  injured  fronts  on 
a  certain  street  and  is  situated  on  a  certain  block  of  a  city,  the  parties 
can  not  be  allowed  to  insist  that  the  property  is  situated  otherwise 
than  as  thus  admitted,  and  thus  defeat  a  recovery  for  an  injury  thereto. 

10.  B,ajJjBOAi>s— right  of  teay  to  be  kept  clear  of  dry  grass,  etc.    So  , 
much  of  a  public  street  as  is  used  and  occupied  by  a  railway  company 
constitutes  a  part  of  its  right  of  way,  within  the  meaning  of  the  stat- 
ute requiring  such  companies  to  keep  the  right  of  way  free  from  dead 
grass,  dry  weeds  and  other  dangerous,  combustible  material. 

11.  The  right  of  way  of  a  railway  company  over  and  upon  the  streets 
in  a  city  includes  all  that  part  of  the  street  held  and  in  actual  use  by 
such  railway  company  for  its  main  track,  side-track,  switches  and 
turn-outs  that  are  in  anywise  connected  with  its  main  track,  and  used 
by  the  railway  company  for  loading  and  unloading  cars  or  for  storing 
cars.  The  company  is  required  to  keep  such  right  of  way  clear  from 
dead  grass,  etc.  • 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Coui-t  of  Ford 
county ;  the  Hon.  Alfbed  Sample,  Judge,  presiding. 

Messrs.  Cloud  &  Kerb,  Mr.  A.  E.  DeMangb,  and  Mr.  W.  E. 
Hackedorm,  for  the  appellant : 

Appellees'  declaration  charges  that  the  property  destroyed 
was  in  block  46,  or  on  their  own  premises.  The  proof  shows 
that  a  portion  of  it  was  not.  The  variance  is  fatal.  Railroad 
Co.  V.  Morgan,  72  111.  166 ;  Wright  v.  Railway  Co,  27  111.  App. 
200,  and  cases  cited;  Railroad  Co.  v.  Ward,  135  111.  611; 
Railway  Co.  v.  Friedman,  146  id.  683 ;  Railroad  Co.  v.  Win- 
slow,  ^^  id.  219;  Insurance  Co.  v.  Rubin,  79  id.  402;  Hackett 
V.  Smelsley,  77  id.  109 ;  Machine  Co.  v.  Rosine,  87  id.  105. 

The  two  ordinances  admitted  in  evidence  were  incompetent 
and  immaterial.  Railway  Co.  v.  Klauher,  9  111.  App.  613; 
Palmer  v.  Marshall,  60  111.  289;  Railroad  Co.  v;  Godfrey,  71 
id.  500. 

The  city  had  exclusive  dominion  over  Holmes  street.  Upon 
it  rested  the  burden  of  keeping  it  in  proper  condition,  which 
burden  was  not  transferred  to  the  railroad  company.  It  was 
not  appellant's  right  of  way,  within  the  meaning  of  that  sec- 
tion of  the  statute  which  requires  railroad  companies  to  keep 
their  rights  of  way  free  from  dead  grass,  weeds,  etc.  Appel- 
lant had  nothing  but  a  mere  right  of  passage  over  the  street. 
Railroad  Co.  v.  Qaincy,  92  111.  21 ;  People  v.  City,  65  N.  Y.  349. 

It  is  the  duty  of  every  property  owner  to  exercise  ordinary 
care  for  the  preservation  of  his  property,  commensurate  with 
the  dangers  which  surround  it.  If  he  fails  to  exercise  such 
care,  and  in  consequence  suflfers  loss,  he  is  without  remedy. 
Railway  Co.  v.  Taukersly,  63  Texas,  57;  Fitch  v.  Railroad  Co. 
65  Mo.  327 ;  SmaU  v.  Railroad  Co.  50  Iowa,  338;  Railway  Co. 
V.  Clayburg,  107  111.  644;  Railroad  Co.  v.  Moran,  30  111.  App. 
635;  Lester  v.  Railroad  Co.  60  Mo.  265. 
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Mr.  Thomas  Bates,  Messrs.  Cook  &  Moffett,  and  Mr.  J.  H. 
MoFFETT,  for  the  appellees : 

The  question  of  title  can  not  be  raised  by  appellant.  Shortp 
V.  Shields,  116  111.488;  McLean  v.  Farden,  61  id.  106;  Rail- 
road Co.  V.  Cobb,  94  id.  55 ;  Railroad  Co.  v.  Lewis,  51  Fed. 
Bep.  658. 

In  the  last  cited  case  the  court  say  (p.  663) :  "In  such  a 
case  possession  is  prima  facie  evidence  of  right,  and  no  stranger 
may  disturb  that  possession  without  showing  some  authority 
of  right  from  the  true  owner.  This  applies  to  the  negligent 
destruction  of  the  property,  as  well  as  to  its  wrongful  taking 
or  asportation." 

The  ordinance  granting  the  right  of  way  on  Holmes  street, 
even  if  incompetent,  could  n6t  have  injured  appellant,  and  in 
such  case  the  error  is  harmless.  Railway  Co.  v.  Greiney,  137 
111.  628. 

All  the  land  held  and  in  actual  use  by  a  railroad  company 
for  ifcs  side-tracks,  switches  and  turn-outs,  must  be  regarded 
as  a  part  of  the  right  of  way  of  the  company.  Railroad  Co. 
V.  People,  98  111.  350. 

The  law  of  this  Sfcate  makes  it  the  imperative  duty  of  ap- 
pellant to  keep  its  right  of  way  free  and  clear  of  dry  grass, 
dead  weeds,  or  other  dangerous,. combustible  matter,  (Starr 
&  Curtis'  Stat,  chap.  114,  sec.  63,)  and  the  failure  to  do  so  is 
negligetice  per  se.  It  is  the  duty  of  the  court  to  so  instruct. 
Railroad  Co.  v.  Goyette,  133  111.  21;  Railroad  Co.  y.  Hugging, 
20  111.  App.  639 ;  Railroad  Co.  v.  Lewis,  51  Fed.  Bep.  658 ; 
Railroad  Co.  v.  Voelker,  129  111.  540. 

The  statutes  of  the  State  of  Illinois  declare :  "It  shall  not, 
in  any  case,  be  considered  as  negligence  on  the  part  of  the 
owner  or  occupant  of  the  property  that  he  has  used  the  same 
in  the  manner,  or  permitted  the  same  to  be  used  or  remain  in 
the  condition,  it  would  have  been  used  or  remained  had  no 
railroad  passed  through  or  near  property  so  injured."  Eev.. 
Stat.  chap.  114,  sec.  104. 
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There  can  be  no  room,  under  this  statute,  for  exemption 
from  liability  on  the  part  of  appellant,  on  the  ground  of  con- 
tributory negligence  of  appellees.  Railroad  Co.  v.  Voelker,  129 
ni.  540. 

It  is  not  contributory  negligence  on  the  part  of  appellees  to 
permit  dry  grass,  etc.,  on  tbeir  lands,  which  would  spread  fires 
negligently  set  by  appellant. 

The  evidence  of  witnesses  who  testified  to  other  fires  set  by 
the  identical  engine  w^ich  is  claimed  to  have  set  the  fire  in 
question,  on  the  same  day,  is  competent,  and  has  been  held  so 
by  our  courts  time  and  again,  and  we  are  surprised  that  coun- 
sel made  the  point  that  such  evidence  is  not  proper.  Railroad 
Co.  V.  Kirts,  29  111.  App.  176 ;  Railroad  Co.  v.  Cruzen,  id.  212 ; 
Railroad  Co.  v.  Goyette,  133  111.  21;  Railroad  Co.  v.  Richard- 
son, 91  U.  S.  454;    Railroad  Co.  v.  Lewis,  51  Fed.  Rep.  658. 

The  fact  that  fire  and  sparks  escape  from  a  given  engine, 
of  itself  raises  a  presumption  of  defect  therein,  and  authorizes 
a  finding  of  negligence  against  the  railroad  company.  Logan 
V.  Railroad  Co,  43  Mo.  App.  61 ;  Railroad  Co.  v.  Smith,  42 
111.  App,  627. 

The  fact  fires  were  set  by  sparks  from  a  locomotive  at  a  dis- 
tance that  they  would  or  could  not  be  thrown  when  the  spark 
arrester  is  in  good  order  and  repair,  and  the  engine  in  good 
order  and  repair  and  properly  handled,  is  so  inconsistent  with 
the  evidence  of  railroad  men  as  to  the  condition  of  the  en- 
gine, spark  arrester,  competency  of  the  engineer,  etc.,  as  to 
raise  a  question  of  fact  for  the  jury.  Hagen  v.  Railroad  Co. 
86  Mich.  616. 

The  fact  that  the  appellant  railroad  company  set  fire  to 
appellees'  property,  makes  for  appellees  a  prima  facie  case, 
and  if  set  upon  its  right  of  way  in  dead  grass,  dry  weeds,  etc., 
and  thereby  communicated  to  the  property  of  appellees,  then 
appellant  is  absolutely  liable.  Railway  Co.  v.  Nicewander,  21 
111.  App.  305;  RaUro<id  Co.  v.  Goyette,  supra;  Railroad  Co.  v. 
CampheU,  86  111.  444. 
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Even  in  case  where  the  fire  originated  outside  of  appellant's 
right  of  way,  before  they  can  overcome  a  prima  facie  case 
made  by  appellees  by  showing  that  the  fire  which  destroyed 
their  property  was  set  by  appellant's  engine,  appellant  is  re- 
quired to  show  aflSrmatively  that  its  engine,  at  the  time  in 
question,  was  equipped  with  the  most  approved  appliances  to 
prevent  the  escape  of  fire,  and  that  the  same  was  in  good  re- 
pair, and  was  properly,  carefully  and  skillfully  handled  by  a 
competent  engineer.  Railroad  Co.  v.  Quaintance,  58  LI.  389 ; 
Railroad  Co.  v.  Campbell,  supra;  Railway  Co.  v.  Nicewander, 
supra;  Railroad  Co.  v.  Pennell,  110  111.  435. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Jonathan  Mid- 
dlecoflf  and  four  others,  copartners,  etc.,  for  their  own  use 
and  for  the  use  of  certain  insurance  companies,  against  the 
Lake  Erie  and  Western  Eailr.oad  Company,  to  recover  dam- 
ages for  the  destruction  by  a  fire  caused  by  sparks  emitted 
from  one  of  the  defendant's  locomotive  engines,  of  a  certain 
canning  factory  and  the  appurtenances  and  machinery  therein. 
At  the  trial  the  jury  found  the  defendant  guilty  and  assessed 
the  plaintiffs'  damages  at  $8900,  and  for  that  sum  and  costs 
the  plaintiff  had  judgment.  That  judgment,  on  appeal  to  the 
Appellate  Court,  was  affirmed,  and  this  appeal  is  from  the 
judgment  of  affirmance. 

The  facts  being  settled  adversely  to  the  defendant  by  the 
judgment  of  the  Appellate  Court,  we  must  assume  that  the 
evidence  warranted  the  jury  in  finding  that  the  building  and 
property  in  question  were  destroyed  by  a  fire  caused  as  alleged ; 
that  the  sparks  or  coals  from  which  the  fire  originated  escaped 
from  the  engine  through  the  defendant's  negligence,  either  in 
the  construction,  equipment,  repair  or  management  of  its  en- 
gine, and  that  the  plaintiffs  were  not  guilty  of  any  negligence 
contributing  to  the  loss.  The  facts  therefore  need  not  be  con- 
sidered or  stated,  except  so  far  as  may  be  necessary  to  a 
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proper  understanding  .of  the  rulings  of  the  trial  court  in  the 
admission  and  exclusion  of  evidence  and  in  the  instructions 
to  the  jury  of  which  complaint  is  made.  For  the  proper  elu- 
cidation of  the  questions  thus  raised,  the  facts  may  be  briefly 
stated  as  follows : 

The  canning  factory  in  question  was  situated  on  the  north- 
erly side  of  Holmes  street  in  the  city  of  Paxton,  and  was  built 
in  the  summer  of  1888,  by  the  Paxtoh  Canning  Company,  a 
corporation,  in  which  the  plaintiffs  were  stockholders  and  the 
owners  of  a  majority  of  the  stock.  Holmes  street  is  one  of 
the  public  streets  of  Paxton,  running  from  the  south-east  to 
th^  north-west,  and  having  a  width  of  about  eighty-five  feet. 
The  main  track  of  the  defendant's  railroad  runs  along  the  cen- 
ter of  the  street,  and  shortly  after  the  erection  of  the  canning 
factory,  a  side  track  was  built  by  the  defendant  at  the  instance 
of  the  canning  company  and  for  its  accommodation,  diverging 
from  the  main-track  at  a  point  a  few  hundred  feet  easterly 
of  the  canning  factory,  and  running  thence  westerly  near  the 
northerly  line  of  the  street  and  terminating  a  few  feet  west 
of  the  factory.  In  the  construction  of  this  side-track,  the 
canning  company  did  the  grading  and  furnished  the  ties,  but 
does  not  seem  to  have  made  any  claim  of  ownership  of  the 
side-ttack.  At  the  point  where  the  canning  factory  stood, 
the  northerly  rail  of  the  side-track  was  eight  and  one-half  feet 
from  the  southerly  wall  of  the  factory  building,  and  the  space 
between  the  side-track  and  main-track  was  twenty-three  feet 
and  four  inches.  No  other  tracks  were  on  the  street,  but  the 
space  between  the  two  tracks  had  not  been  leveled  up  or  fitted 
for  travel  with  wagons. 

The  business  of  the  canning  company  not  having  been 
financially  successful,  and  the  corporation  having  a  large  in- 
debtedness, all  of  which  had  been  guaranteed  by  the  stock- 
holders in  proportion  to  the  amount  of  stock  held  by  them 
respectively,  the  company,  in  the  early  part  of  1891,  sold  and 
conveyed  the  factory  with  its  appurtenances  to  the  plaintiffs 
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at  an  agreed  price,  and  during  the  canning  season  of  the  year 
1891,  the  business  of  the  factory  was  parried  on  by  them. 

The  evidence  tends  to  show  that,  during  the  summer  of 
1S91,  weeds  and  grass  had  been  permitted  to  grow  on  the 
street  in  the  space  between  the  two  tracks,  and  also  on  the 
/  side-track,  and  that  on  October  28,  1891,  the  day  of  the  fire, 
dry  weeds,  grass  and  other  combustible  material  was  permit- 
ted to  be  and  remain,  both  in  the  space  between  the  two  tracks 
and  on  the  side-track.  A  few  minutes  before  two  o'clock  in 
the  afternoon  of  the  day  last  mentioned,  an  engine  on  the  de- 
fendant's railroad  drawing  a  passenger  train  left  the  station 
at  Paxton  going  west.  The'  canning  factory  was  within  the 
city  of  Paxton  and  near  its  westerly  boundary,  and  about 
2700  feet  westerly  from  the  passenger  station.  The  train  that 
day  was  about  two  hours  late,  and  was  running  at  about 
twenty-five  miles  per  hour  as  it  passed  the  canning  factory, 
and  was  rapidly  increasing  its  speed.  Some  ten  or  fifteen 
minutes  after  the  train  had  passed,  as  the  testimony  of  sev- 
eral of  the  witnesses  tends  to  show,  smoke  was  seen  to  arise 
from  the  dry  grass  and  weeds  on  the  side-track  in  front  of  the 
factory,  and  the  fire  thus  set  soon  after  was  carried  to  the 
factory  and  destroyed  a  large  part  of  the  property. 

The  first  point  made  is,  that  there  is  a  material  variance 
between  the  plaintiff's  declaration  and  the  proofs,  in  this, 
that  while  the  declaration  alleges  that  the  buildings  and  prop- 
erty destroyed  were  situated  on  block  46  in  Mix's  addition  to 
Paxton,  the  evidence  shows  that  the  buildings  extended  some 
four  feet  over  into  the  street.  To  this  objection  there  are  two 
suflScient  answers.  The  declaration  contains  several  counts, 
and  while  the  first  count  alleges  that  the  buildings  stood  on 
block  46,  the  other  counts  contain  no  such  allegation.  If 
then  there  is  a  variance  between  the  description  of  the  prop- 
erty in  the  first  count  and  the  proof,  such  variance  does  not 
apply  to  the  other  counts,  and  the  recovery  may  be  sustained 
under  those  counts.     In  the  next  place,  at  the  beginning  of 
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the  trial  it  was  admitted  by  both  parties,  among  other  things, 
"that  plaintiflFs'  property  known  as  the  canning  establishment 
fronts  upon  Holmes  street,  and  is  situated  on  block  46  of  Mix's 
addition  to  Paxton."  After  such  admission,  the  defendant  can 
not  insist  that  the  property  was  situated  otherwise  than  as 
thus  admitted. 

It  follows  from  the  same  reasons  that  the  court  properly 
refused  to  instruct  the  jury,  at  tJie  instance  of  the  defendant, 
that  if  any  part  of  the  buildings  destroyed  were  in  Holmes 
street,  then  as  to  such  part,  the  plaintiffs  could  not  recover ; 
or  did  not  err  in  instructing  the  jury,  at  the  Instance  of  the 
plaintiffs,  that  if  they  believed  from  the  evidence  that  some 
of  the  buildings  destroyed  extended  into  the  street,  that  fact 
could  not  of  itself  prevent  the  plaintiffs  from  recovering  for 
the  property  so  on  the  street,  provided  they  believed  from  the 
evidence  that  the  fact  of  their  so  extending  into  the  street  did 
not  of  itself  contribute  to  the  setting  or  spreading  of  the  fire. 

It  is  next  insisted  that  the  court  erred  in  admitting  in  evi- 
dence an  ordinance  of  the  city  of  Paxton  limiting  the  speed 
of  passenger  trains  within  the  city  to  ten  miles  an  hour.  One 
count  of  the  declaration  set  out  this  ordinance  and  alleged 
that  by  means  thereof  the  sparks  were^  thrqwn  from  the  en- 
gine which  set  fire  to  the  plaintiffs'  property.  We  are  able  to 
see  no  good  reason  why  this  ordinance  should  not  have  been 
admitted,  especially  in  view  of  the  evidence  tending  to  show 
that  a  high  rate  of  speed  was  more  likely  to  result  in  the  emis- 
sion of  sparks  or  coals  from  tbe  engine. 

The  plaintiffs'  counsel  also  offered  in  evidence  the  ordinance 
of  the  city  of  Paxton  granting  to  a  railway  company,  of  which 
the  defendant  is  the  successor,  the  right  to  lay  its  track  in 
Holmes  street,  and  imposing  upon  it  certain  burdens  in  rela- 
tion to  keeping  the  street  in  repair,  etc.  This  ordinance  was 
objected  to  on  the  ground  that  it  was  not  set  up  or  pleaded 
by  the  plaintiffs  in  their  declaration.  This  objection  was 
overruled,  and  the  ordinance  was  permitted  to  be  read  to 
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the  jury,  but  the  plaintiffs,  before  their  evidence  was  closed, 
voluntarily  withdrew  it,  and  the  jury  were  instructed  by  the 
court  to  disregard  it.  It  was  not  necessary,  in  our  opinion, 
that  this  ordinance  should  be  pleaded  in  order  to  make  it  ad- 
missible in  evidence  for  the  purpose  for  which  it  was  offered. 
No  right  of  recovery  was  sought  to  be  based  u^on  it,  but  it 
was  merely  introduced  as  collateral  proof,  tending  to  show 
by  what  right  the  defendant  had  constructed  and  then  main- 
tained its  railway  tracks  in  the  street,  and  its  duty  in  respect 
to  restoring  the  street  to  its  former  condition,  and  thereafter 
keeping  it  in  repair.  If  the  defendant's  right  of  way  had  been 
obtained  by  condemnation,  or  by  grant  from  the  owner,  it 
would  not  have  been  contended,  we  think,  that  to  make  it 
competent  for  the  plaintiffs  to  prove,  as  a  collateral  fact,  the 
nature  and  extent  of  the  defendant's  right,  or  the  burdens  im- 
posed upon  its  exercise,  it  would  have  been  necessary  to  plead 
the  condemnation  proceedings  or  the  private  grant.  And  we 
are  unable  to  see  that  the  rule  should  be  different  where  the 
defendant's  title  happens  to  be  derived  from  a  municipal  cor- 
poration, or  to  have  been  granted  by  ordinance. 

But  it  is  urged  that  the  ordinance  was  immaterial,  and  that 
its  admission,  when  taken  in  connection  with  the  evidence 
tending  to  show  a  failure  on  the  part  of  the  defendant  to 
perform  the  duties  which  it  imposed,  had  a  tendency  to  preju- 
dice the  jury  against  the  defendant.  It  is  true,  by  the  terms 
of  the  ordinance,  the  defendant  was  required  to  restore  the 
street  to  as  good  a  condition  of  repair  as  possible  after  the 
construction  of  its  railway,  and  to  make  and  keep  in  repair 
a  good  and  suflicient  wagon  road  on  each  side  of  its  track, 
and  the  evidence  tends  to  show  that  the  duties  thus  imposed 
had  not  been  performed,  but  that  the  street  between  the  de- 
fendant's main-track  and  its  side-track  in  the  vicinity  of  the 
canning  factory,  had  been  left  rough,  and  not  susceptible  of 
being  travelled  with  wagons.  But  as  it  is  not  claimed  that 
the  loss  of  the  plaintiffs'  property  by  fire  resulted  in  any  way, 
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either  directly  or  indirectly,  from  the  defendant's  failure  of 
duty  in  those  respects,  and  as  there  is  no  evidence  temling  to 
sustain  that  conclusion,  we  are  unable  to  see  that  any  material 
injury  could  have  resulted  to  the  defendant  from  the  admis- 
sion of  the  ordinance. 

It  is  urged  in  the  next  place  that  the  court  erred  in  admit- 
ting evidence  tending  to  show  that  dry  grass,  weeds  and  other 
combustible  material  had  been  permitted  to  accumulate  and 
remain  in  the  street  in  the  space  between  the  main-track  and 
the  side-track,  and  also  on  the  side-track.  The  contention 
is,  that  the  street,  outside  of  that  portion  of  it  actually  occu- 
pied by  the  two  railway  tracks,  constituted  no  part  of  the 
defendant's  right  of  way,  within  the  meaning  of  that  section 
of  the  statute  which  makes  it  the  duty  of  all  railroad  compa- 
nies to  keep  their  right  of  way  clear  from  all  dead  grass,  dry 
weeds  or  other  dangerous  combustible  materials.  2  Starr  & 
Cur.  1933.  It  is  accordingly  argued  that  the  burden  of  caring 
for  Holmes  street  in  this  respect,  and  of  keeping  it  free  from 
dry  grass,  weeds  and  other  combustibles  was  upon  the  city  of 
Paxton  and  not  upon  the  defendant.  Admitting  this  conten- 
tion so  far  as  it  applies  to  all  portions  of  the  street  except 
those  actually  occupied  by  the  defendant's  railway  tracks,  and 
the  conclusion  sought  to  be  reached,  in  our  opinion,  does  not 
follow. 

If  it  be  admitted  that  the  negligence  in  allowing  dry  grass 
and  weeds  to  remain  in  the  street^  was  that  of  the  city,  and 
that  such  negligence  contributed  to  the  loss  by  fire  of  the 
plaintiffs'  property,  a  case  is  presented  where  the  negligence 
of  a  third  party  has  concurred  with  that  of  the  defendant  in 
producing  the  injury  complained  of.  Where  an  injury  is  the 
result  of  the  joint  operation  of  the  negligence  of  several  par- 
ties, either  party  thus  negligent  may  be  made  answerable  for 
the  entire  injury.  All  who  contribute  to  a  tort  are  liable  to 
the  person  injured',  each  for  the  entire  damage  and  it  can  not 
be  apportioned.     Bishop's  Non-Contract  Law,  sec.  522. 
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But  even  if  it  should  be  admitted  that  the  negligence  of  the 
city  was  not  of  such  character  as  to  render  the  city  liable  for 
the  destruction  of  adjacent  property  by  fire,  we  are  unable  to 
see  that  the  responsibility  of  the  defendant  would  be  in  any 
degree  lessened  or  modified.  The  case  would  then  be  like  any 
other  where  combustible  material  is  allowed  to  accumulate 
and  remain  on  the  premises  of  a  third  person  adjoining  the 
right  of  way  of  a  railway  company,  and  sparks  negligently 
emitted  from  its  engine  sets  a  fire  which  spreads  and  is  com- 
municated to  other  property  more  distant. 

But  there  is  another  reason  why  the  evidence  of  dry  grass 
and  weeds  remaining  in  the  space  between  the  two  tracks 
could  not  have  resulted  in  any  injury  to  the  defendant,  even 
if  it  should  be  admitted  that  such  evidence  was  immaterial. 
It  was  not  contended  at  the  trial  nor  is  it  now,  that  the  fire 
started  in  the  grass  and  weeds  between  the  two  tracks,  or 
that  the  combustible  material  there  situate  contributed  in  the 
slightest  degree  to  the  fire.  The  plaintiffs*  counsel  insist  that, 
according  to  the  great  preponderance  of  the  testimony,  the  fire 
originated  on  the  side-track,  and  spread  from  that  point  to 
the  canning  factory,  while  counsel  for  the  defendant  insist 
that,  as  shown  by  the  preponderance  of  the  testimony,  it 
started  in  a  pile  of  husks  lying  wholly  outside  of  the  street 
and  upon  the  plaintiffs'  premises.  It  not  being  pretended 
therefore  that  the  combustible  material  in  the  street,  other 
than  that  on  the  defendant's  side-track,  contributed  in  the 
least  to  the  fire,  the  evidence  of  the  existence  of  such  material 
could  manifestly  have  had  no  influence  with  the  jury. 

We  are  of  the  opinion  that  so  much  of  the  street  as  was 
actually  used  and  occupied  by  the  defendant  for  railroad  pur- 
poses constituted  a  part  of  its  right  of  way,  within  the  mean- 
ing of  the  statute  above  referred  to,  and  that  it  was  required 
to  keep  so  much  of  the  street  free  from  dead  grass,  dry  weeds 
and  other  dangerous  combustible  material,  the  same  as  the 
other  parts  of  its  right  of  way.     And  this  seems  to  have  been 
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tlie  view  taken  by  the  trial  court,  and  laid  down  in  the  in- 
structions to  the  jury.  Thus,  in  the  first  instruction  given  at 
the  instance  of  the  plaintiffs  it  was  held  that,  the  right  of  way 
of  a  railroad  company  over  and  upon  the  street  in  a  city  in- 
cludes all  that  part  of  the  street  held  and  in  actual  use  by  such 
railroad  company  for  its  main-track,  side-tracks,  switches  and 
turn-outs,  that  is  in  anywise  connected  with  its  main  track, 
and  used  by  such  railroad  company  for  loading  and  unloading 
cars,  or  for  storing  cars ;  and  by  the  third  instruction  it  was 
held  that  it  was  the  duty  of  all  railroad  corporations  to  keep 
their  right  of  way  clear  from  dead  grass,  dry  weeds  and  other 
dangerous  combustible  material.  These  instructions,  in  our 
opinion,  laid  down  the  rule  applicable  to  the  case  correctly, 
and  in  view  of  such  instructions,  as  well  as  for  the  reasons 
already  given,  the  jury  could  not  have  been  prejudiced  by  the 
evidence  of  dry  grass,  etc.,  in  the  street. 

Complaint  is  made  of  the  admission  of  the  testimony  of 
several  witnesses  tending  to  show  that  on  the  same  day  on 
which  the  plaintiflfs'  property  was  burned,  several  other  fires 
were  set  from  sparks  emitted  by  the  same  locomotive  engine 
within  a  few  miles  of  Paxton.  We  think  this  evidence  was 
proper.  The  defendant  had  introduced  evidence  tending  to 
show  that  the  engine  was  in  good  repair,  that  it  was  furnished 
with  a  suitable  spark  arrester,  that  it  had  been  recently  ex- 
amined and  found  in  good  order,  and  that  it  was  under  the 
control  of  a  competent  engineer,  and  was  being  carefully  oper- 
ated. That  the  evidence  above  mentioned  had  a  tendency  to 
rebut  the  case  thus  made  seems  to  us  to  be  very  clear.  It 
tended  to  -show  that,  notwithstanding  the  testimony  of  the 
defendant's  witnesses,  there  must  have  been  something  wrong 
with  the  construction,  repair  or  management  of  the  engine. 
The  fact  that  on  the  same  trip  it  was  scattering;  fire  all  along 
the  way,  gives  some  occasion  for  the  conclusion  that  the  tes- 
timony of  the  defendant's  witnesses  could  not  have  been  true. 
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An  instruction  was  given  for  the  plaintiflfs  which  held,  as 
a  matter  of  law,  that  it  was  not  negligence  on  the  part  of  the 
plaintiffs,  as  owners  of  the  property  in  question,  that  they 
used  their  land  or  property  in  the  same  manner,  or  permitted 
it  to  be  and  remain  in  the  same  condition,  in  which  it  would 
have  been  used,  or  would  have  remained,  had  no  railroad 
passed  near  it.  This  instruction  was,  in  substance,  in  the 
terms  of  the  statute,  and  we  are  unable  to  see  any  material 
objection  to  it. 

Many  other  objections  are  made  to  the  rulings  of  the  court, 
both  in  relation  to  the  admission  of  evidence  and  in  the  in- 
structions to  the  jury.  To  notice  tbem  all  in  detail  would 
extend  this  opinion  to  an  unwarranted  length.  All  we  need 
say  is,  that  we  have  carefully  considered  them  all  in  the  light 
of  the  arguments  submitted  by  cpuiisel,  and  are  of  the  opinion 
that  none  of  them  have  any  substantial  merit.  Some  of  the 
rulings  of  the  court  may  have  been  subject  to  some  degree  of 
criticism,  but  when  viewed  in  the  light  of  all  the  facts  as  they 
appeared  at  the  trial,  we  do  not  think  that  any  error  was 
committed  so  prejudicial  to  the  defendant  in  its  effects,  as  to 
require  or  justify  a  reversal  of  the  judgment  and  a  re-trial  of 
the  case.  The  judgment  of  the  Appellate  Court  will  accord- 
ingly be  affirmed.  Judgment  affirmed. 
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JosiAH  W.  Provart  et  al. 

V. 

Emily  Harris  et  al. 

Filed  at  ML  Vernon  April  2, 1894. 

1.  Deei>— delivery  eenential.  Delivery  is  indispensable  to  the  valid- 
ity and  operation  of  a  deed.  That  is  the  final  act  on  the  part  of  tiie 
grantor  by  which  he  consummates  the  purpose  of  his  convoyance,  and 
without  it  all  other  formalities  '.vhich  have  preceded  are  impotent  to 
render  it  effectual  as  an  instrument  of  title. 
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2.  Same — delivery — how  made.  The  law  prescribes  no  formulary  to  1^  40 
be  pursued  in  making  delivery  of  a  deed,  and  it  may  be  done  ''by  acts  i_  *  "'^ 
without  words,  or  by  words  without  acts,  or  by  both."    It  may  be  "either  ' 

actual,  by  doing  something  and  saying  nothing,  or  else  verbal,  by  say- 
ing something  and  doing  nothing,  or  it  may  be  by  both  ;  but  it  must 
be  made  by  one  or  both  these  ways,  for  otherwise,  though  it  be  never 
BO  well  sealed  and  written,  it  will  be  of  no  force." 

3.  Same — delivery  %ciihout  actual  posaeanion  of  grantee.  While  it  may 
not  be  essential,  in  all  cases,  that  the  deed  shall  be  delivered  into  the 
actual  possession  of  the  grantee,  it  is  indispensable  that  the  deed  shall 
pass  beyond  the  dominion  and  control  of  the  grantor.  Until  the 
grantor  parts  with  all  control  over  his  deed,  that  of  his  grantee  does 
not  attach.  If  the  grantor  retains  control  over  his  deed,  it  will  be  in- 
elfectual,  for  any  purpose,  as  a  conveyance. 

4.  It  is  absolutely  essential  that  the  acts  done  or  words  spoken,  or  \ 
both,  sball  clearly  manifest  an  intention  on  the  partof  the  grantor  that 
the  deed  shall  presently  become  operative  to  convey  the  estate  therein 
described,  to  the  grantee,  and  that  he  has  parted  with  all  dominion 
and  control  over  it. 

5.  So  long  as  a  deed  is  in  the  hands  oi  a  depositary,  subject  to  be 
recalled  by  the  grantor  at  any  time,  the  grantee  has  no  right  to  it,  and 
can  acquire  none ;  and  if  the  grantor  dies  without  parting  with  the 
control  over  the  deed,  it  has  not  been  delivered  during  his  life,  and 
after  his  decease  no  one  can  have  the  power  to  deliver  it. 

6.  A  party,  in  his  last  illness,  being*  desirous  of  disposing  of  his 
property,  had  a  scrivener  called  in,  whom  he  directed  to  draw  five  deeds 
to  five  of  his  sons,  and  his  will.  After  the  making  of  the  deeds  the 
scrivener  commenced  to  write  the  will,  but  the  grantor  being  too  weary 
to  proceed,  he  requested  the  scrivener  to  call  the  next  morning.  The 
scrivener,  as  he  was  leaving,  asked  the  grantor  if  he  should  take  with 
him  the  deeds,  who  said,  "No,  let  them  stay  where  they  are."  He  said 
to  his  pastor,  on  the  day  the  deeds  were  drawn,  that  he  wanted  to  make 
the  deeds  for  his  boys,  and  that  if  he  did  not  get  better  ho  wanted  the 
pastor  to  take  the  deeds  and  have  them  recorded.  The  grantor  died 
before  ^the  next  morning,  leaving  the  deeds  on  the  table  where  they 
were  plaoed  by  the  draftsman :  Held,  that  there  was  no  delivery  of  the 
deeds  to  the  grantees  therein  named. 

7.  Practice  in  the  Supreme  Court— ^row-errors.  Where  a  defend- 
ant in  error,  or  an  appellee,  does  not  assign  cross-errors,  he  can  not 
question  the  correctness  of  the  ruling  of  the  trial  court  in  allowing  the 
appellant  to  testify  in  a  chancery  case. 

.  8.  Same — when  competency  of  evidence  becomes  immaterial.  This 
court  will  nc^  determine  the  competency  of  evidence  which  was  not 
considered  by  the  chancellor,  when  it  can  not  change  the  result  if 
treated  as  proper  evidence. 
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Appeal  from  the  Circuit  Court  of  Perry  county ;  the  Hon. 
B.  B.  Burroughs,  Judge,  presiding. 

This  was  a  bill  in  chancery,  in  the  circuit  court  of  Perry 
county,  brought  by  appellees,  as  heirs-at-law  of  Philip  C.  C. 
Provart  deceased,  against  the  widow  and  other  co- heirs-at-law, 
and  their  respective  husbands  and  wives,  to  set  aside  and  have 
annulled  certain  deeds  purporting  to  convey  to  five  of  his  sons, 
in  severalty,  certain  lands  in  said  deeds  described,  to  have 
said  lands  declared  a  part  of  decedent's  estate,  the  dower  and 
homestead  of  the  widow  therein  set  off  and  assigned,  and  the 
lands  partitioned  among  the  heirs^  etc.  Answers  were  filed 
by  tlje  guardians  ad  litem  of  the  minor  defendants,  neither 
admitting  nor  denying  the  allegations  of  the  bill,  but  setting 
up  the  interests  of  the  minors,  and  invoking  the  protection  of 
the  court  in  that  behalf,  etc.  The  adult  defendants,  appel- 
lants Josiah  W.,  Zepheniah  E.,  Hosea  P.,  Azariah  and  Edgar 
Provart,  the  said  five  sons,  filed  their  joint  and  'several  an- 
swers, setting  up  claim  to  said  lands  under  and  by  virtue  of 
said  deeds.  The  other  defendants  did  not  answer,  and  were 
defaulted.  Hearing  was  had  on  bill,  answer,  cross-bill  of 
minors,  replication  and  proofs,  and  a  decree  entered  in  ac- 
cordance with  the  prayer  of  the  original  bill,  from  which 
decree  appellants  prosecute  this  appeal. 

On  July  3,  1890,  Philip  C.  C.  Provart,  causa  mortis,  under- 
took the  disposition  of  his  estate  among  his  heirs,  etc.  At 
his  instance  a  justice  of  the  peace,  John  Harris,  was  called 
in,  who  drew  five  deeds,  one  to  each  of  said  five  sons,  appel- 
lants, which  deeds  were  duly  signed  and  acknowledged  by  the 
said  Provart  and  wife.  The  justice  was  then  further  requested 
to  proceed  with  the  drafting  of  a  will,  which  was  at  once  en- 
tered upon,  the  commencement  written,  but  said  Provart  be- 
coming exhausted,  deferred  the  matter  until  the  next  morning, 
and  requested  the  justice  to  then  call  and  complete  it.  Before 
leaving,  the  said  justice  asked  him  if  he  desired  that  he  (the 
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jastice)  should  take  the  deeds,  whioh  had  been  laid  on  a  table 
in  the  adjoining  room,  along  with  him  and  retain  them  till 
morning,  to  which  Provart  replied,  "No,  leave  them  where 
they  are;  they  have  been  cared  for."  The  justice  immedi- 
ately departed,  and  in  less  than  ^n  hour  thereafter  Provart 
died.  Provart  had  asked  Rev.  Josiah  Harris,  who  was  pres- 
ent, that  if  he  (Provart)  did  not  get  along,  or  well,  to  take  the 
deeds  and  have  them  recorded.  The  Rev.  Harris,  on  July  4, 
after  Provart's  death,  took  the  deeds  and  delivered  them  to 
two  of  the  sons  not  grantees  therein,  who  on  the  same  day 
delivered  to  each  of  the  grantees  therein  his  deed,  respectively. 
No  further  act  toward  the  disposition  of  his  estate  was  done 
by  said  Provart. 

On  the  hearing,  appellants,  over  objection  of  complainants 
in  the  bill,  were  permitted  to  testify  in  their  own  behalf,  and 
it  is  assigned  for  error  that  the  court  refused  to  consider  this 
testimony  in  the  rendition  of  its  decree.  No  cross-errors  are 
assigned. 

By  the  decree  entered  December  16,  1890,  the  court  found 
as  to  said  several  deeds  to  appellants,  that  "no  actunl  delivery 
of  the  same  was  made,  neither  to  the  said  several  grantees 
nor  to  any  person  in  their  behalf,  but  that  on  the  next  day, 
after  the  decease  of  the  said  Provart,  the  same  were,  by  the 
hand  of  one  Josiah  Harris,  delivered  to  strangers  to  the  trans- 
action, members  of  the  family  of  the  said  Philip  C.  C.  Provart, 
and  were  finally  permitted  to  come  into  the  hands  of  the  said 
grantees,  who  caused  the  same  to  be  filed  and  entered  of 
record  as  aforesaid,  and  that  there  was  no  actual  or  construct- 
ive delivery  of  the  said  deeds,  or  either  of  them,'  by  the  said 
Provart,  in  his  lifetime,  to  the  said  grantees,  or  to  either  of 
them,  nor  to  any  person  in  their,  or  either  of  their,  behalf;" 
decreed  each  of  said  deeds  null  and  void,  and  set  the  same 
aside;  finds  advancements  made,  in  decedent's  lifetime,  to 
certain  of  his  children,  and  decrees  that  such  children  bring 
the  amounts  thereof,  respectively,  into  hotchpot,  etc.,  or  be 
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barred,  etc. ;  decrees  assignment  of  dower  and  homestead  to 
the  widow,  and  then  partition  of  the  estate  according  to  the 
respective  interests,  as  prayed  in  the  bill,  etc. 

Messrs.  F.  M.  &  D.  V.  Tounoblood,  for  the  appellants : 

The  rule  of.  law  is  universal,  that  where  a  well  executed  deed 
is  found  in  the  possession  of  the  grantee,  it  is  presumed  to 
have  been  delivered  and  accepted,  and  parties  attacking  the 
validity  of  such  a  deed  must  overcome  this  presumption  by 
evidence  that  shows  there  was  no  delivery  or  acceptance! 
Hulick  V.  Scovil,  4  Gilm.  159;  Bryan  v.  Wash,  2  id.  564; 
Ferguson  v.  Miles,  3  id.  363;  IViygins  v.  Lusk,  12  111.  132; 
Himes'y,  Keighblingher,  14  id.  471;  Warren  y.'  Jacksonville, 
15  id.  236;  Masterson  v.  Cheek,  23  id.  72. 

The  facts  in  the  Case  at  bar  show  that  these  conveyances 
were  made  as  voluntary  settlements  by  the  grantor  upon  the 
grantees ;  hence  the  law  makes  stronger  presumptions  in  favor 
of  the  delivery  of  the  deeds  than  in  ordinary  cases  of  bargain 
and  sale.     Bryan  v.  Wash,  supra;  Masterson  v.  Cheek,  supra. 

In  cases  of  voluntary  settlement  by  a  father  upon  the  son, 
the  decisi6ns  are  uniform  that  the  possession  of  the  deed  by 
the  grantor  until  his  death  did  not  invalidate  or  defeat  it. 
Eeed  v.  Douthit,  62  111.  348,  and  cases  there  cited. 

Where  a  grantor  places  the  deed  in  the  hands  of  a  stranger, 
for  the  grantee,  and  no  restrictions  are  imposed  upon  its 
delivery,  such  an  act  is  sufficient  to  give  the  deed  full  effect. 
Rawson  v.  Fox,  65  111.  200. 

Even  if  the  deeds  had  been  lost  while  in  the  hands  of  Josiah 
Harris,  the  title  would  have  vested  in  the  grantees.  Hinrich- 
sen  V.  Hodgen,  67  111.  179;  Byars  v.  Spencer,  101  id.  429. 

No  particular  form  is  necessary  to  constitute  a  delivery  of 
a  deed.  The  very  essence  of  the  delivery  is  the  intention  of 
the  party.     Qunnell  v.  Cockerill,  79  111.  79  ;  84  id.  319. 

On  the  question  of  delivery  see,  also,  Shackelton  v.  Sebree, 
86  111.  616;   Grand  Tower  Mining  Co.  v.  Cady,  96  id,  430; 
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Otis  V.  Spencer,  102  id.  622;  Weber  y.  Christen,  121  id.  91 ; 
Cline  Y.Joiies,  111  id.  563;  Young  v.  Young,  113  id.  430; 
HUl  V.  Hill,  119  id.  242;   RoaJie  v.  Baker,  120  id.  308. 

Mr.  W.  K.  MtHRPHY,  and  Mr.  Thomas  J.  Layman,  for  the 

appellees : 

We  insist  that  there  was  no  delivery  of  any  of  said  deeds, 
or  any  acceptance  of  any  of  them.  The  rule  of  law  is  well 
settled,  that  to  render  a  deed  valid  there  must  be  both  a 
-delivery  and  acceptance  during  the  lifetime  of  the  grantor. 
Herbert  v.  Herbert,  Breese,  354;  Wiggins  v.  Lusk,  12  111.  132; 
Ilii-ard  v.  Walker,  39  id.  413. 

In  this  case  there  is  no  evidence  of  any  delivery  by  the  de- 
ceased of  any  of  said  deeds,  or  that  the  grantees,  or  any  of 
them,  accepted  the  deeds,  or  any  of  them,  during  the  lifetime 
of  the  deceased.  Delivery  after  the  death  of  the  grantor  is 
not  operative.     Wiggins  v.  Lusk,  supra,  and  authorities  cited. 

This  court,  in  Byars  v.  Spencer,  ,101  111.  429,  announced  the 
rule  that  there  can  be  no  valid  delivery  unless  the  evidence 
shows  that  the  grantor  has  parted  with  all  authority  and  con- 
trol over  the  deed. 

There  is  not  one  word  of  evidence  even  tending  to  show 
that  any  person,  at  any  time  prior  to  the  death  of  the  de- 
ceased, made  any  inquiry  of  any  of  the  grantees  in  said  deeds 
as  to  what  should  be  done  with  them.  But  the  evidence  cer- 
tainly does  show,  beyond  all  question,  that  the  last  words  ever 
uttered  by  the  deceased  were  to  show  that  he  had  not  deliv- 
ered any  of  said  deeds  to  any  of  said  grantees,  and  that  he 
did  not  intend  to  deliver  any  of  them  until  the  next  morning. 

The  rule  announced  in  the  following  cases  has  a  direct 
bearing  on  this  case,  viz. :  Kingsbury  v,  Burnside,  58  111.  310 ; 
Insurance  Co.  v.  Campbell,  95  id.  267,  and  authorities  cited; 
Weber  v.  Christen,  121  id.  91,  and  authorities  cited;  Price  v. 
Hudson,  125  id.  284,  and  authorities  cited. 
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Mr.  Justice  Shops  delivered  the  opinion  of  the  Court: 

The  important  question  presented  upon  this  record  is^ 
whether  the  several  deeds,  signed,  sealed  and  acknowledged 
by  Philip  C.  C.  Provart  and  wife,  were  in  .fact  delivered,  so 
as  to  make  them  effectual  to  convey  the  lands  therein  de- 
scribed, to  appellants.  Delivery  of  the  deeds  is  denied,  but 
as  to  the  facts  and  circumstances  of  and  attending  the  alleged 
delivery  there  is  practically  no  controversy.  The  deeds  were 
all  signed  and  acknowledged  by  the  grantor  at  the  same  time. 
On  the  day  of  his  death,  at  his  request,  a  scrivener  w£ts  called 
in,  whom  he  directed  to  draw  the  five  deeds  and  his  will.  The 
deeds  were  drawn,  signed  and  acknowledged,  and  laid  upon  a 
table  in  an  adjoining  room,  where  they  were  found  after  the 
grantor's  death.  After  the  making  of  the  deeds  was  completed, 
the  scrivener  entered  at  once  upon  writing  the  will,  and  hav- 
ing written  the  commencement,  and  made  memorandum  of 
two  items  of  lands  to  be  devised,  the  said  Provart  became  too 
weary  to  proceed,  and  requested  the  scrivener  to  call  the  next 
morning  and  finish  it.  The  scrivener,  being  about  to  take  his 
departure,  asked  Provart  if  he  should  take  the  deeds  along 
and  keep  them  till  morning.  The  grantor  replied,  "No,  let 
them  stay  where  they  are."  A  grandson,  who  was  present  at 
the  time,  testifies  that  the  reply  was,  "No,  they  are  all  right ; 
just  leave  them  alone."  Within  an  hour  after  the  scrivener's 
departure  the  grantor  died.  The  pastor,  who  was  also  present, 
testifies :  "I  laid  them"  (the  deeds)  "on  the  table,  together, 
where  they  remained  until  he  died.  He  said  two  or  three 
times  during  the  day :  *I  want  to  make  the  deeds  out  to  my 
boys ;  if  I  don't  get  along  I  want  you  to  take  the  deeds  and 
have  them  recorded;  if  I  get  along  I  will  do  that  myself.' 
After  he  died  I  took  the  deeds,  *  ♦  ♦  and  next  morning 
gave  them  to  two  of  the  boys, — not  the  ones  the  deeds  were 
made  to.  *  *  *  He  did  not -say  what  to  do  with  them, — 
only  said  to  bring  them  and  have  them  recorded,  if  he  did  not 
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get  ajong."  The  deeds,  were  subsequently  handed  to  appellants 
and  filed  for  record. 

It  is  apparent  from  this  record  that  the  original  design  and 
intention  of  the  father  was,  at  the  time,  the  distribution  of  his 
entire  estate  among  those  having  claim  upon  his  bounty,  and 
that  the  making  of  the  deeds  to  his  five  sons,  the  appellakts, 
was,  in  the  father's  contemplation,  but  a  part  of  the  general 
plan  for  the  final  disposition  of  his  property.  It  is  a  familiar 
and  fundamental  rule  of  law;  that  in  order  for  a  deed  to  oper- 
ate as  an  effectual  transfer  of  title  to  land,  it  is  indispensable 
that  it  be  delivered.  Delivery  is  the  final  act  on  the  part 
of  the  grantor  by  which  he  consummates  the  purpose  of  his 
conveyance,  and  without  it  all  other  formalities  which  have 
preceded  are  impotent  to  render  it  effectual  as  an  instrument 
of  title.  The  law  prescribes  no  formulary  to  be  pursued  in 
making  delivery  of  the  deed,  and  it  may  be  done  "by  acts 
without  words,  or  by  words  without  acts,  or  by  both."  (Bryan 
v.  Wash,  2  Glim.  565.)  Or,  as  said  in  Herbert  v.  Herbert,. 
Beecher's  Breese,  354,  quoting  from  Jackson  v.  Phipps,  12 
Johns.  419,  it  may  be  "either  actual,  by  doing  something  and 
saying  nothing,  or  else  verbal,  by  saying  something  and  doing 
nothing,  or  it  may  be  by  both;  but  by  one  or  both  of  these  it 
must  be  made,  for  otherwise,  though  it  be  never  so  well  sealed 
and  written,  yet  is  the  deed  of  no  force," — citing  1  Shepard's 
Touchstone,  57,  58 ;  2  Blackstone's  Com.  307 ;  Yiner's  Abr. 
27,  sec.  52.  See,  also.  Walker  v.  Walker,  4^  111.  311 ;  Skinner 
v.  Baker,  79  id.  496 ;  Byars  v.  Spencer,  101  id.  429. 

While  it  may  not  be  essential,  in  all  cases,  that  the  deed 
should  be  delivered  into  the  actual  possession  of  the  grantee, 
{GanneU  v.  Cockerill,  79  111.  79,)  it  is  indispensable,  whatever 
means  may  be  adopted  to  accomplish  its  delivery,  that  the 
deed  pass  beyond  the  dominion  and  control  of  the  grantor, 
for,  otherwise,  it  can  not  be  correctly  said  to  come  within  the 
power  and  control  of  the  grantee.  Their  interests  are  diamet- 
rically opposed.     Both  can  not,  consistently  with  its  objects. 
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have  control  of  the  deed  at  the  same  time,  and  until  the 
grantor  parts  with  all  control  over  it,  that  of  the  grantee  does 
not  attach.  (Cases  supra.)  It  is  absolutely  essential  that  the 
acts  done  or  words  spoken,  or  both,  shall  clearly  manifest  an 
intention,  on  his  part,  that  the  deed  shall  presently  become  op- 
erative to  convey  the  estate  therein  described,  to  the  grantee, 
and  that  he  has  parted  with  all  power  of  control  and  domin- 
ion over -it,  (Bryan  v.  Wash,  supra,)  for,  as  we  have  seen,  if 
the  grantor  retains  dominion  and  control  over  it,  the  deed  is 
ineffectual  for  any  purpose  as  a  conveyance.  In  Cook  "v. 
Brown,  34  N.  H.  460,  the  court,  in  passing  upon  this  point, 
there  said:  "To  make  the  delivery  good  and  effectual,  the 
power  of  dominion  over  the  deed  must  be  parted  with.  Until 
then  the  instrument  passes  nothing.  It  is  merely  ambulatory, 
and  gives  no  title.  *  *  *  So  long  as  it  is  in  the  hands  of 
a  depositary,  subject  to  be  recalled  by  the  grantor  at  any 
time,  the  grantee  has  no  right  to  it  and  can  acquire  none; 
and  if  the  grantor  dies  without  parting  with  his  control  over 
the  deed,  i,t  has  not  been  delivered  during  his  life,  and  after 
his  decease  no  one  can  have  the  power  to  deliver  it."  In 
Prutsman  v.  Baker,  30  Wis.  644,  it  was  said :  "To  constitute' 
delivery,  good  for  any  purpose,  the  grantor  must  divest  him- 
self of  all  power  and  dominion  over  the  deed.  *.  *  *  An 
essential  characteristic  and  indispensable  feature  of  every  de- 
livery, whether  absolute  or  conditional,  is,  that  there  must  be 
a  parting  with  the  possession,  and  of  the  power  and  control 
over  the  deed,  by  the  grantor,  for  the  benefit  of  the  grantee,  at 
the  time  of  delivery."  While  the  doctrine  announced  in  these 
cases  has  not  been  universally  adopted,  (1  Devlin  on  Deeds, 
sec.  283,)  it  is  supported  by  the  great  current  of  authority. 
See  Hawes  v.  Pike,  10.5  Mass.  560;  Shurtleff  y.  Francis,  118 
id.  154;  Garnaus  v.  Knight,  5  B.  &  C,  671;  Stilweli  v.  Hub- 
hard,  20  Wend.  44;  Brown  v.  Brown,  66  Me.  316;  Jacksony. 
Dunlap,  1  Johns.  Cas.  114;  Baldwin  v.  Maultsby,  6  Ired.  505  ; 
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¥oun(fe  v.  Guilbeau,  3  Wall.  636;  Tompkins  v.  Wheeler,  16 
Pet.  106,  and  supra. 

In  Weher  v.  Christen,  121  111.  91,  it  was  said,  that  "if,  from 
all  the  circumstances,  ♦  ♦  ♦  it  appears  the  grantor  ♦  *  * 
intended  to  give  effect  and  operation  to  the  deed,  and  to  relin- 
quish all  power  and  control  over  it,  we  think  it  clear  the  law 
would  give  the  deed  effect  accordingly,"  etc.  In  support  of 
this  view  see,  also,  Wiggins  v.  Lush,  12  III.  132;  Rivard  v. 
Walker,  39  id.  413;  Price  v.  Hudson,  125  id.  284;  Kingsbury 
V.  Burnside,  58  id.  310. 

Applying  the  foregoing  principles  to  the  case  at  bar,  we 
think  it  manifest  that  there  was  no  delivery  of  the  deeds  by 
the  grantor  with  the  intention  that  they  should  presently  be- 
come operative.  They  were  not  delivered  to  the  Rev.  Harris 
for  delivery  to  the  grantees,  but  at  most  the}'  were  left  where 
the  scrivener  had  placed  them,  and  Harris  instructed  by  the 
grantor  that  in  the  event  he  (the  grantor)  did  not  get  along, 
to  see  that  the  same  were  recorded,  accompanied  with  the 
statement  that  if  he  did,  he  would  attend  to  it  himself.  Un- 
doubtedly liis  intention  was  to  proceed,  on  the  following 
morning,  with  the  completion  of  his  will,  and  effect  thereby 
complete  disposition  of  his  estate.  Had  he  been  impressed 
with  the  conviction  that  he  would  probably  not  live  to  do  so, 
it  might  be  presumed  that  he  would  have  made  actual  deliv- 
ery of  the  deeds.  But  it  can  not  be  known  that  he  would 
ever  have  delivered  them  except  as  part  of  the  general  dispo- 
sition of  his  property,  of  which  they  formed  a  part.  There 
can  be  no  question  that  his  dominion  and  control  over  the 
deeds,  at  the  time  of  his  death,  was  such  that,  had  he  lived, 
he  could  have  reisroked  or  destroyed  them,  and  there  was  there- 
fore no  legal  delivery  of  the  deeds  to  appellants. 

Appellants  were  permitted  to  testify  in  their  own  behalf, 
over  the  objection  of  appellees.  No  cross-error  is  assigned 
questioning  the  correctness  of  this  ruling,  and  it  is  not,  there- 
fore, presented  for  decision.    It  is,  however,  insisted  by  appol- 
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lants,  that  their  testimony  was  competent,  but  that  the  court 
disregarded  it  in  the  rendition  of  its  decree.  It  is  unnecessary 
to  determine  the  competency  of  the  evidence,  for  the  reason 
that  if  it  be  considered,  it  would  not,  in  our  judgment,  change 
the  result.  As  we  have  seen,  there  is  no  considerable  conflict, 
and  when  all  is  considered  we  can  not  say  that  the  court  erred 
in  its  finding. 

The  decree  of  the  circuit  court  will  be  aflBrmed. 

Decree  affirmed* 


James  H.  Walkbr  et  al.  |w|37^a  .343n 


V. 

>2    '52  Adam  Ross  et  aL 

06a  400 
66b  402 

Filed  at  Springfield  April  2, 1894. 

1.  Assignment— -/or  benefit  of  creditors — defined.  An  assignment  for 
the  benefit  of  creditors  is  a  transfer,  without  compulsion  of  law,  by  a 
debtor,  of  some  or  all  of  his  property  to  an  assignee  or  assignees,  in 
trust,  to  apply  the  same,  or  the  proceeds  thereof,  to  the  payment  of 
some  or  all  of  his  debts,  and  to  return.the  surplus,  if  any,  to  the  debtor. 
It  implies  a  trust,  and  contemplates  the  intervention  of  a  trustee. 

2.  An  absolute  conveyance  made  directly  to  the  creditor  in  payment, 
or  any  form  of  lien  given  as  security  for  the  payment,  of  a  bona  fide 
debt,  though  having  the  effect  to  give  the  creditor  a  preference,  is  not 
an  assignment  for  the  benefit  of  creditors,  within  the  meaning  of  the 
statute.  Wherever  such  instruments  have  been  held  void  under  section 
13  of  the  Assignment  act,  it  has  been  upon  the  ground  that,  having  been 
made  in  contemplation  of  an  assignment  in  trust  afterward  actually 
executed,  they  were  to  be  deemed  a  part  of  it.  The  statute  does  not 
contemplate  a  constructive  assignment. 

3.  The  court  has  repeatedly  said  that  the  statute  contemplates  no 
such  thing  as  a  constructive  trust,  and  the  cases  in  this  court  hold  that 
there  must  be  an  absolute  transfer  of  the  whole  interest  of  the  assignor, 
legal  and  equitable,  in  the  property  assigned,  in  trust,  for  the  benefit 
of  creditors. 

4.  Insolvent  debtors — right  to  prefer  creditors  by  sale  or  mortgage. 
A  debtor,  solvent  or  insolvent,  notwithstanding  the  statute  relating  to 
voluntary  assignments,  may  lawfully  transfer  any  part  or  the  whole  of 
his  property  in  payment,  or  incumber  it  by  mortgage,  deed  of  trust  in 
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the  nature  of  a  mortgage,  judgment  confessed,  or  pledge,  as  security 
for  the  payment  of  such  debts  preferred.  By  selling  or  mortgaging 
his  property  directly  to  his  creditors,  the  debtor  exercises  a  clear,  legal 
right.  His  right,  by  such  means,  to  prefer  some  creditors  to  others,  is 
not  affected  by  the  statute.  / 

Appbal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  County  Court  of  Han- 
cock county;  the  Hon.  John  D.  Miller,  Judge,  presiding. 

Messrs.  Sharp  &  Berry  Bros.,  for  the  appellants: 

It  is  not  the  form,  but  the  eflfect,  of  an  instrument  which  is 
to  be  considered  in  determining  whether  or  not  it  is  an  assign- 
ment.    Watson  V.  Bayley,  12  Pa.  St.  164. 

A  lease  has  been  held  to  constitute  an  assignment,  and  so 
has  a  power  of  attorney.    Lucas  v.  Railroad  Co.  32  Pa.  St.  458. 

A  bond  and  mortgage.     Owen  v.  Arvis^  26  N.  J.  L.  22. 

A  chattel  mortgage.     Winner  v.  Floyt,  Q6  Wis.  227. 

A  chattel  mortgage  and  bill  of  sale.  Burrows  v.  Ueldroff, 
8  Iowa,  103;  Vanpatten  v.  Burr,  52  id.  518. 

Any  form  of  instrument  or  instruments  by  which  an  insol- 
vent debtor  disposes  of  his  entire  property  not  exempt,  or 
even  substantially  all,  for  the  benefit  of  certain  creditors,  with 
preferences,  is,  in  legal  effect,  an  assignment  for  the  benefit  of 
all  creditors.  Friend  v.  Yagerman,  26  Fed.  Eep.  814;  Martin 
V.  Houseman,  14  id.  160;  KeUey  v.  Richardson,  21  id.  70. 

It  has  been  held  by  many  courts  that  an  assignment  of 
all  one's  attachable  property,  which  is  intended  to  close  up 
one's  business,  and  does  so  at  once,  is  a  general  assignment. 
Murray  v.  Noyes,  26  Vt.  473 ;  Noyes  v.  Hitchcock,  29  id.  36 ; 
Holt  V.  Bancroft,  30  Ala.  250. 

When  Ross  executed  these  two  instruments  and  assigned 
his  books  of  accounts,  he  intended  to  and  did  surrender  the 
dominion  of  all  his  property,  and  hence  the  preferences  are 
void.  Hanford  v.  Prouty,  133  111.  339  ;  Hier  v.  Kaufman,  134 
id.  215  ;  Bank  v.  Rehm,  126  id.  461 ;  Winner  v.  Hoyt,  ^  Wis. 
227;    White  v.  Cotzhansen,  129  U.  S.  329. 
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ilr.  J.  W.  Marsh,  and  Mr.  W.  N.  Grovkr,  for  the  appellees : 

This  court,  in  Schroeder  v.  Walsh,  120  111.  403,  Farwell  v. 
mUion,  133  id.  45,  Weber  v.  Micky  131  id.  520,  Furwell  v.  Co- 
hen, 138  id.  216,  and  Young  v.  Clapp,  147  id.  176,  has  given 
construction  to  the  act  relating  to  voluntary  assignments. 

An  assignment  contemplates  the  intervention  of  a  trustee. 
A  voluntary  assignment  for  the  benefit  of  creditors  implies 
a  trust,  and  contemplates  the  intervention  of  a  trustee.  As- 
signments directly  to  creditors,  and  not  upon  trust,  are  not 
voluntary  assignments  for  the  benefit  of  creditors. 

'  The  transfer  by  a  creditor  of  all  his  property  does  not,  of 
itself,  make  v^hat  is  termed  a  general  assignment,  but  it  must 
Also  be  conveyed  to  trustees,  to  be  held  by  them  in  trust  for 
other  creditors.  Burrill  on  Assignments,  (5th  ed.)  sec.  122; 
Weber  v.  Mick,  131  111.  520. 

The  acts  of  Ross  did  not  constitute  voluntary  assignment. 
Moore  v.  Meyer,  47  Fed.  Eep.  99;  Preston  v.  Spauldhu/y  120 
111.  208;  Wliite  v.  Cotzhausen,  129  U.  S.  329;  Bunk  v.  Bank, 
136  id.  223 ;  ShapleUjh  v.  Baird,  26  Mo.  322  ;  Muiray  v.  Lofjan, 
31  id.  91 ;  Jolmson  v.  McAllister,  30  id.  327 ;  State  v.  Benolst, 
37  id.  500;  Crow  v.  Beardsley,  68  id.  437. 

Per  Curiam  :  After  a  careful  consideration  of  this  case  and 
the  arguments  of  the  respective  parties,  we  are  satisfied  that 
the  judgment  of  the  Appellate  Court  is  correct.  In  its  opinion 
filed  in  the  case,  that  court  has  fully  considered  every  ques- 
tion involved,  and,  as  we  concur  with  the  Appellate  Court,  the 
opinion  will  be  adopted  and  filed  as  the  opinion  of  this  court. 
That  opinion  is  as  follows: 

Pleasants,  J.:  "This  was  a  petition  to  the  county  court, 
l>y  appellees,  creditors  of  appellant  Boss,  to  have  two  chattel 
mortgages,  given  by  said  appellant  to  certain  other  creditors 
therein  respectively  named,  upon  liis  stock  of  goods  in  store 
at  Warsaw,  declared  to  be  a  general  assignment  under  the 
statute,  and  appellant  Helms  required  to  give  bond,  as  as- 


Digitized  by 


Google 


Walkkr  et  aL  v.  Boss  et  aL  b'S 

Opinion  of  the  Court. 

signee,  to  administer  the  property  in  accordance  with  the 
orders  of  the  court.  Appellants  answered  severally,  replica- 
tions were  filed  and  evidence  heard,  whereupon  appellant  Rosb 
moved  the  court  to  dismiss  the  case  as  to  him,  which  was 
denied,  and  an  order  entered  substantially  according  to  the 
prayer  of  the  petition,  and  a  motion  by  each  of  the  appellants 
for  a  rehearing  overruled.     They  then  took  this  appeal. 

**For  quite  a  number  of  years  prior  and  until  the  13th  of 
August,  1892,  appellant  Boss  was  a  dry  goods  merchant  at 
Warsaw.  Having  become  embai-rassed,  and  being  pressed 
for  payment  and  threatened  with  suits,  on  that  day  he  went 
to  Chicago  to  consult  some  business  friends  and  creditors  upon 
the  situation  stated,  and  upon  their  advice  executed  a  chattel 
mortgage  upon  his  entire  stock  to  certain  creditors  therein 
named,  to  secure  an  aggregate  indebtedness  due  them  of 
$8145.13,  setting  forth  the  amount  due  to  each,  respectively, 
and  delivered  it  to  Robert  B.  Baldwin,  an  attorney  of  the  John 
V.  Farwell  Company,  one  of  the  mortgagees.  On  the  same 
day  he  made  and  signed  a  second  mortgage  upon  the  same 
stock  to  certain  other  creditors  therein  named,  including  the 
appellees,  to  secure  an  aggregate  indebtedness  to  them  of 
$3495.79,  setting  forth  the  amount  due  to  each,  respectively, 
but  did  not  deliver  it  until  the  15th.  These  instruments  were 
in  the  usual  form  of  chattel  mortgages,  with  the  usual  defeas- 
ance clauses,  and  gave  to  the  mortgagees  power  to  sell  at 
public  or  private  sale,  and  for  cash  or.on  credit,  as  they  should 
think  best,  and  in  addition  thereto  contained  the  following : 
*The  said  mortgagor  hereby  authorizes  the  sheriflF  of  the  said 
county  of  Hancock  to  execute  the  power  of  sale  in  this  mort- 
gage granted  to  the  mortgagees  or  their  assigns  or  legal  rep- 
resentatives, and  all  other  powers  to  them,  or  either  of  them, 
granted  or  given  by  this  mortgage.'  And  the  second  was 
therein  expressly  declared  to  be  subject  to  the  first.  The  fol- 
lowing evening  (August  14)  appellant  Boss  left  Chicago  on 
his  return  to  Warsaw,  accompanied  by  Mr.  Baldwin,  who  had 
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the  first  mortgage,  and  was  acting  for  and  under  the  direction 
of  the  John  Y.  Farwell  Company,  and  had  telegraphed  to  have 
appellant  Helms,  then  sheriff  of  Hancock  county,  meet  him 
there  on  his  arrival.  They  arrived  shortly  before  noon  of 
the  15th,  and  went  to  the  store.  After  Boss  had  gone  to  his 
dinner,  Baldwin  obtained  the  keys  from  the  clerks  and  took 
possession.  He  then  turned  them  over  to  the  sheriff,  with  the 
mortgage,  directing  him  to  take  care  of  the  stock  and  to  sell 
a&  provided  in  the  mortgage,  referring  him  to  Mr.  Grover  as 
thp  attorney  of  the  compan}^  if  he  should  need  any  advice. 
When  Boss,  on  his  return,  found  the  sheriff  in  possession,  he 
acknowledged  the  second  mortgage,  and  delivered  it  to  the 
magistrate  for  the  mortgages  to  be  recorded,  and  then  assigned 
his  notes  and  book  accounts,  which  were  of  small  value,  to 
still  other  creditors, — Mrs.  Miller  and  Mrs.  Geitz, — to  pay 
bona  fide  debts  then  due  and  owing  from  him  to  them.  Thus 
he  disposed  of  all  the  property  he  had  that  was  not  exempt 
by  law  from  execution. 

"On  the  16th  an  expert  from  the  house  of  the  Farwell  com- 
pany, assisted  by  Boss  and  his  clerks,  took  an  invoice  of  the 
goods  mortgaged,  making  it  amount  to  over  $13,000,  which 
exceeded  the  sum  of  his  indebtedness.  Under  the  direction  of 
the  first  mortgagees,  the  sheriff,  on  the  18tb,  duly  advertised 
the  stock  for  sale  at  public  auction  on  the  29th,  and  in  pursu- 
ance thereof  sold  it  for  $7166.49,  which  he  now  holds,  subject 
to  the  decision  of  this  case. 

"Both  of  the  mortgages  were  dated  August  15,  1892.  The 
first  was  recorded  on  the  23d  and  the  second  on  the  16th  of 
said  month.  It  further  appears  that  the  Farwell  company 
acted  solely  for  the  first  mortgagees ;  that  Baldwin  acted  solely 
for  the  Farwell  company ;  that  neither  had  any  interest  in  or 
connection  with  the  second  mortgage  or  the  assignment  of  the 
notes  and  book  accounts ;  that  the  sheriff  acted  for  and  under 
direction  of  the  first  mortgagees ;  that  when  Boss  left  Chicago 
he  did  not  know  what  Baldwin  intended  to  do,  but  was  in- 
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formed  by  him  before  they  arrived  at  Warsaw ;  that  he  sup- 
posed his  stock  would  pay  his  indebtedness  in  full,  and  did 
not  intend  to  make  an  assignment  for  the  benefit  of  his  cred- 
itors, under  the  statute,  but  did  intend  that  in  case  of  its 
deficiency  the  first  mortgagees  should  be  preferred. 

"There  is  no  serious  dispute  as  to  what  appellant  Boss  in 
fact  did  or  intended  to  do.  His  answer  admits  nearly  all  of 
the  averments  in  the  petition.  The  question  is,  whether  these 
acts  and  intentions  amounted,  in  legal  effect,  to  an  assign- 
ment for  the  benefit  of  his  creditors,  within  the  meaning  of 
chapter  10  of  the  Bevised  Statutes  of  1891.  The  county  court 
held  that  they  did ;  that  that  court  therefore  had  jurisdiction 
of  the  matter,  and  that  the  preferences  attempted  to  be  given 
were  void,  (sec.  13,)  and  accordingly  ordered  that  appellant 
Helms  give  bond,  as  assignee,  and  proceed  in  the  distribution 
of  the  moneys  in  his  hands,  the  proceeds  of  said  sale,  under 
the  further  direction  of  the  court.  Whether  this  holding  was 
proper,  depends  upon  the  true  construction  of  the  statute. 
In  quite  a  number  of  cases  the  Supreme  Court  has  given  it  a 
construction  applicable  to  the  conceded  facts  shown  by  this 
record.  Without  presnming  to  vindicate  that  construction, 
or  quoting  in  extenso  from  the  opinions  in  these  cases,  we  shall 
refer  to  them  only  far  enough  to  warrant,  in  our  opinion,  the 
conclusion  that  it  is  in  conflict  with  that  of  the  county  court 
given  in  this  case. 

"First,  as  to  what  constitutes  an  assignment  withhi  the 
meaning  of  the  act.  In  Weber  v.  Mick,  131  111.  533,  the  court 
approved  and  adopted  the  definition  in  Burrill  on  Assignments, 
sections  2  and  3 :  *  A  transfer,  without  compulsion  of  law,  by 
a  debtor,  of  some  or  all  of  his  property  to  an  assignee  or  as- 
signees, in  trust,  to  apply  the  same,  or  the  proceeds  thereof, 
to  the  payment  of  some  or  all  of  his  debts,  and  to  return  the 
surplus,  if  any,  to  the  debtor.  It  implies  a  trust,  and  con- 
templates the  intervention  of  a  trustee;  and  assignments  to 
creditors  directly,  and  not  upon  trust,  are  not  such.'      In 
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Schroeder  v.  Walsh,  120  111.  403,  it  was  said:  'Notwithstand- 
ing that  statute,  a  debtor  may  pay  one  creditor  in  full,  either 
in  money  or  by  the  sale  of  his  property.  That  act  applies 
only  to  conveyances  of  property  to  an  assignee  or  trustee  in 
trust,  to  convert  the  same  into  money  for  the  benefit  of  the 
creditors  of  the  assignor/  In  FarweU  v.  Nilsson,  133  111.  45, 
tlie  court  outlines  such  an  assignment  as,  *it  has  always  been 
understood  in  this  State,'  being  *a  written  deed  of  conveyance 
•  executed  by  the  assignor,  as  party  of  the  first  part,  to  the  as- 
signee, as  party  of  the  second  part,  reciting  the  grantor's  in- 
debtedness and  inability  to  pay,  and  conveying  his  property, 
real  and  personal,  by  apt  words  of  sale  and  transfer,  to  the 
assignee,  in  trust,  to  take  possession  of  and  sell  the  same, 
^,nd  to  collect  the  outstanding  debts,  and  out  of  the  proceeds 
to  pay  the  creditors,'  and  holds  that  it  was  preferences  in 
instruments  such  as  are  above  described  that  the  legislature 
intended  to  prohibit.  The  mere  form  of  the  instrument  is  no 
doubt  immaterial,  provided  the  operation  of  it  is  to  create  a 
trust  in  the  property  conveyed,  for  the  benefit  of  the  creditors. 
It  must  be  an  actual  trust,  created  by  operation  of  the  instru- 
ment itself.  The  court  has  repeatedly  said  that  the  statute 
contemplates  no  such  thing  as  a  constructive  trust. 

"These  cases  further  hold,  that  there  must  be  an  absolute 
transfer  of  the  whole  interest  of  the  assignor,  legal  and  equi- 
table, in  the  property  assigned,  in  trust,  for  the  benefit  of 
creditors,  and  hence  that  absolute  conveyances  made  directly 
to  the  creditor,  in  payment,  or  any  form  of  lien  so  given  as 
security  for  the  payment,  of  a  bona  fide  debt,  though  having 
the  effect  to  give  him  a  preference,  is  not  an  assignment  for 
the  benefit  of  creditors,  within  the  meaning  of  the  statute. 
Wherever  such  instruments  have  been  held  void  under  section 
13,  it  has  been  upon  the  ground  that,  having  been  made  in 
contemplation  of  an  assignment  in  trust  afterwards  actually 
executed,  they  were  to  be  deemed  a  part  of  it.  (Preston  v. 
Spaulding,  120  111.  208  ;  Young  v.  Clapp,  147  id.  176.)    Other- 
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wise  a  debtor,  solvent  or  insolvent,  notwithstanding  the  statute, 
may  lawfully  transfer  any  part  or  the  whole  of  his  property, 
absolutely,  in  payment,  or  encumber  it  by  mortgage,  deed  of 
trust  in  the  nature  of  a  mortgage-,  judgment  confessed,  or 
pledge,  as  security  for  the  payment  of  such  debts  preferred. 
B^irst  Nat.  Bank  of  Chicago  v.  North  Wisconsin  Lumber  Co.  41 
HI.  App.  343 ;  Young  v.  Clapp,  147  111.  176,  and  cases  supra. 
"We  perceive  no  conflict  between  these  cases,  or  any  of 
tbem,  and  that  of  Farwell  v.  Cohen,  138  111.  216,  so  much  re- 
lied on  by  counsel  for  appellees  as  to  what  is  necessary  to 
constitute  an  assignment  for  the  benefit  of  creditors.  In  the 
latter  it  is  defined  just  as  in  Weber  v.  Mick  and  others,  and  in 
its  application  to  the  instrument  there  in  question,  which  was 
in  the  form  of  a  bill  of  sale  of  a  stock  of  goods  from  the  debtor 
to  one  of  his  creditors,  the  court  held  that  on  its  face  it  was 
an  absolute  transfer  of- the  whole  interest,  legal  and  equitable, 
in  the  property,  without  any  condition  of  defeasance  provid- 
ing for  its  return  upon  payment  of  the  debts  mentioned,  and 
was  made  to  Cohen  expressly  in  trust,  as  well  for  the  benefit 
of  other  creditors  named,  with  preferences.  By  all  the  tests 
stated  in  the  other  cases  or  here  sought  to  be  applied,  it  must 
have  been  held  an  assignment  within  the  meaning  of  the  stat- 
ute; By  the  same  tests  stated  in  that  case  and  the  others 
cited,  those  here  in  question  were  not.  The  notes  and  book 
accounts  of  the  debtor  were  absolutely  assigned  directly  to  the 
creditors  named,  involving  no  trust,  but  in  payment  of  debts 
not  denied  to  have  been  bona  fide  due  and  owing  by  him  to 
them.  The  others  were  also  made  directly  to  the  creditors 
therein  respectively  named,  without  the  intervention  of  any 
trustee  or  the  creation  of  any  trust  for  the  benefit  of  creditors, 
and  they  were  both,  in  form  and  effect,  chattel  mortgages. 
They  did  not,  in  terms  or  effect,  absolutely  transfer  the  whole 
interest  of  the  debtor,  legal  and  equitable,  in  the  property. 
They  did  contain,  a  condition  of  defeasance  providing  for  its 
return  upon  payment  of  the  debts  mentioned. 
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"From  the  fact  that  they  were  given  to  secure  the  payment 
of  notes  so  soon  to  become  due,  and  the  assumption,  which 
we  do  not  say  was  unwarranted,  that  having  thereby  disposed 
of  all  his  property  Boss  had  no  hope  or  intention  to  redeem, 
but  expected  to  go  out  of  business,  it  is  argued  that  the  liberal 
construction  of  the  statute,  as  being  'intended  mainly  for  the 
benefit  of  creditors  of  the  insolvent,  so  as  to  prevent  the  evils 
and  advance  the  remedy  in  view,  which  the  court  has  so  often 
declared  to  be  proper,  would  hold  these  instruments  to  be,  in 
effect,  an  assignment  in  trust  within  its  provisions,  or  in  fraud- 
ulent evasion  of  its  provisions.'  This  would  be  a  constructive 
assignment — a  thing  which  the  statute  does  not  contemplate. 
The  premises  from  which  this  conclusion  is  drawn  do  not 
change  the  character  of  the  instruments.  They  are  still  but 
securities  given  to  the  creditor  directly,  and  subject  to  the 
right  of  redemption,  with  no  trust  whatever  for  the  benefit  of 
creditors,  but,  at  most,  a  trust  as  to  the  excess,  if  any,  for  the 
benefit  of  the  debtor,  which  the  law  would  imply  if  it  were  not 
expressed.  And  the  court  say  in  Farivell  v.  Nilsson,  supra,  that 
to  hold  such  an  instrument  to  be  an  assignment  would  not  be 
construction  even  the  most  liberal,  but  judicial  legislation. 

"In  the  cases  cited  by  counsel, — Hide  and  Leather  Nat. 
Bank  v.  Rehm,  126  111.  461,  Hanford  v.  Prouty,  133  id.  355, 
and  Ilier  v.  Kaufman,  134  id.  223, — the  instruments  in  ques- 
tion were  followed  by  actual  assignments,  and  the  language 
relied  on  must  be  considered  as  referring  to  such  cases.  White 
V.  Cotzhamen,  129  U.  S.  329,  also  cited,  was  expressly  based 
on  Preston  v.  Spaidding,  which  was  a  like  case.  In  Moore  v. 
Mei/er,  47  Fed.  Eep.  99,  this  case  was  explained  and  the  Illi- 
nois cases  reviewed  in  an  elaborate  opinion  by  Judge  Allen, 
(United  States  Circuit  Court  for  Southern  District  of  Illinois,) 
and  it  is  held  as  in  accordance  with  the  construction  of  the 
statute  by  our  Supreme  Court,  that  such  instruments  do  not, 
of  themselves,  even  in  effect,  constitute  an  assignment.  Nor, 
when  not  made  in  view  of  an  actual  assignment  following,  can 
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it  be  regarded  as  S.  fraudulent  evasion  of  the  statute,  because 
the  debtor,  though  intending  to  appropriate  all  his  property  to 
the  payment  of  his  debts,  is  not  bound  to  make  an  assignment. 
In  so  appropriating  it  by  absolute  conveyances  or  mortgage 
directly  to  the  creditors  therein  named,  not  creating  a  trust, 
he  exercises  a  clear,  legal  right,  and  may  thus  distribute  it  as 
he  sees  fit.  His  right  by  such  means  to  prefer  some  creditors 
to  others  is  not  affected  by  the  statute.  Appellant  Ross  did 
not  intend  to  make  an  assignment  for  the  benefit  of  creditors, 
and  never  did  make  it,  for  the  reason  that  he  did  intend  to 
make  preferences,  and  knew  he  could  not  do  so  by  such  an 
instrument. 

"It  is  claimed  that  the  authority  to  the  sheriff  of  Hancock 
county  to  execute  the  powers  given  to  the  mortgagees  made 
him  a  trustee  and  the  mortgages  an  assignment.  We  think 
not.  They  did  not  purport  to  give  him  any  interest,  legal  or 
equitable,  in  the  property.  They  did  not  appoint*  him  to  exe- 
cute the  powers  referred  to,  but  only  authorized  him  to  do  so 
as  far  as  the  mortgagor  was  concerned.  Under  that  authority 
he  could  do  nothing  with  it  except  by  consent  and  under  direo- 
tioil  of  the  mortgagees.  They,  as  a  body,  could  not  take 
possession  or  sell,  but  must  act  through  some  individual,  and 
the  mortgagor,  on  his  part,  consented  that  the  sherifif  might 
act  for  them.  They  could  have  appointed  another,  notwith- 
standing the  authority  given  him  by  the  mortgagor.  Baldwin 
did,  in  fact,  first  take  possession,  and  he  turned  it  over  to  the 
sheriff  as  a  mere  minister,  without  title  or  interest.  He  could 
have  done  nothing  in  the  premises  in  his  own  name  or  right. 
Nor  did  he  aflFect  oV  pretend  that  he  could  or  did.  He  was 
in  no  sense  an  assignee  or  trustee. 

"For  the  reasons  stated  we  are  of  opinion  that  the  county 
court  erred  in  its  holding  and  order,  which  will  therefore  be 
reversed." 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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}5^  5^1  Margaret  Benson  et  al. 

V, 

William  Hai^l  et  al. 
Filed  at  Mt.Vernon  April  2, 1894. 

1.  1>EED— delivery  necessary  to  ralidity.  Where  a  party  signing  and 
ackno'wledging  a  deed  to  his  two  sons  is  shown  to  have  had  a  fixed 
pnrpose  to  give  his  land  to  them  to  the  exclusion  of  his  daughter,  and 
believed  he  had  accomplished  that  purpose  by  such  deed,  yet  if  he  did 
not  deliver  the  same  in  his  lifetime,  or  intend  it  to  take  immediate 
effect  without  delivery,  it  will  be  void,  and  pass  no  title. 

2.  A  father  had  made  a  deed  of  land  to  his  two  sons,  and  placed  the 
same  in  the  hands  of  his  wife,  and  the  day  before  his  death  he  had  his 
wife  bring  him  the  deed,  and  he  then  gave  the  same  to  one  of  his  sons, 
stating  that  was  for  him  and  his  brother :  Held,  that  these  facts  showed 
the  delivery  of  the  deed. 

3.  ^iLii— recital  of  a  gift  not  made.  Where  the  testator,  in  his  will, 
recites  that  he  has,  by  some  instrument  other  tlian  the  will,  given  prop- 
erty to  a  person  named,  when,  in  truth  and  in  fact,  he  has  not  done  so, 
such  erroneous  recital  will  not  disclose  a  purpose  and  intent  to  give 
by  the  will.  In  such  case  resort  must  be  had  to  the  other  instrument, 
and  not  to  the  will. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
B.  E.  Burroughs,  Judge,  presiding. 

Mr.  Levi  Davis,  Jr.,  and  Mr.  John  F.  McGinnis,  for  the 
appellants : 

Where  a  deed  purporting  to  convey  a  present  absolute  es- 
tate is  intended  by  the  grantor  to  take  effect  at  his  death,  and 
remains  under  his  control  during  his  lifetime,  it  becomes  in- 
operative for  want  of  a  delivery  ;  and  this  is  true  even  in  cases 
of  voluntary  settlements.  Byars  v.  Spencer,  101  111.  429 ; 
dine  V.  Jonesy  111  id.  563;  Bovee  v.  Hinde,  135  id.  137; 
Otis  V.  Spencer,  102  id.  622;  Benneson  v.  Aiken,  102  id.  284. 

Where  a  recital  in  a  will  is  to  the  effect  that  the  testator 
has,  by  some  instrument  other  than  the  will,  given  to  a  certain 
person  named  in  the  recital,  property,  when,  in  fact,  he  has 
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not  done  so,  such  erroneous  recital  will  not  disclose  a  purpose 
or  intent  to  give  by  the  will,  and  resort  must  be  had  to  the 
other  instrument,  and  not  to  the  will.  Hunt  v.  Evajis,  134 
111.  496. 

The  defendants  claim  the  land  by  another  title  than  that 
acquired  under  the  Statute  of  Descents,  and  are  therefore  in- 
competent to  testify  against  complainants,  who  claim  as  heirs 
of  their  deceased  father.  Treleaven  v.  Dixon,  119  111.  548; 
Way  V.  Harriinan,  126  id.  132;  Shaw  v.  Schoonover,  130  id. 
455. 

It  is  not  competent  to  control  the  effect  of  the  deed  by  parol 
evidence  when  it  has  once  taken  effect  by  delivery,  but  it  is 
always  competent  to  show  that  the  deed,  although  in  the 
grantee's  hands,  has  never,  in  fact,  been  delivered,  unless  the 
grantor,  or  those  claiming  through  him,  are  estopped  in  some 
way  from  asserting  the  non-delivery  of  the  deed.  Jordan  v. 
Davis,  108  111.  336;  Price  v.  Hudson,  125  id.  287;  Bovee  v. 
Hinde,  135  id.  137. 

Mr.  John  J.  Brenholt,  for  the  appellees : 

It  is  not  essential  to  the  delivery  of  a  deed  that  it  shall  pass  • 
from  the  hand  of  the  grantor  to  the  grantee.  Any  disposition 
of  the  deed  by  the  grantor  with  the  inteijtion  thereby  to  'make 
delivery  of  it,  so  that  it  shall  become  presently  effective  as  a 
conveyance  of  title,  will,  if  accepted  by  the  grantee,  constitute 
a  sufficient  delivery.  The  intention  to  deliver,  on  one  hand, 
and  the  acceptance  on  the  other,  may  be  shown  by  direct  evi- 
dence of  the  intention,  or  both  acts  and  declarations,  of  the 
parties^  constituting  parts  of  the  res  gestce  which  manifest  such 
intentions.     Price  v.  Hudson,  125  111.  284. 

Where  a  deed  duly  executed  is  found  in  the  hands  of  the 
grantee,  there  is  a  strong  implication  that  it  has  been  deliv- 
ered, and  only  clear  and  convincing  evidence  can  overcome 
the  presumption.  Tunison  v.  Chamhlin,  88  111.  379  ;  McCann 
V.  Aiherton,  106  id.  31 ;  Griffin  v.  Griffin,  125  id.  430. 
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Any  paper  may  be  referred  to  so  as  to  become  a  part  of  the 
will,  in  order  to  ascertain  the  real  intention  of  the  testator  in 
the  disposition  of  his  estate.  It  must  be  in  existence  at  the- 
time,  and  identified  as  the  paper  referred  to.  1  Kedfield  on 
Wills,  (3d  ed.)  261-268. 

The  recitals  in  the  will  of  Hall  show  that  he  had  conveyed 
to  his  widow  and  eons  certain  property  by  deeds,  which  deeds 
were  properly  executed,  and  consequently  both  the  will  and 
deeds  may  be  resorted  to  to  disclose  the  purpose  and  intent 
of  the  testator,  and  the  deeds,  having  been  executed  several 
months  prior  to  the  making  of  the  will,  are  made  a  part 
thereof  by  recitals.     Hunt  v.  Evans,  134  111.  605. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  by  Margaret  Benson  and  hus- 
band and  Hannah  Long  and  husband,  against  William  Hall, 
John  Hall  and  Jane  Hall,  for  partition  and  assignment  of 
dower.  The  complainants  Margaret  Benson  and  Hannah 
Long,  and  the  defendants  William  and  John  Hall,  are  the 
only  surviving  children  and  heirs-at-law  of  William  Hall,  de- 
ceased. The  defendant  Jane  Hall  is  his  widow.  William 
Hall  died  January  10,  1892.  On  the  20th  of  November,  1889, 
he  signed  and  acknowledged  two  deeds,  one  conveying  to  Jane 
Hall,  his  wife,  a  part  of  the  real  estate  described  in  the  bill, 
and  the  other  (his  wife  joining)  to  his  said  sons,  all  the  re- 
mainder thereof.  On  the  19th  of  April,  1890,  he  executed 
his  last  will  and  testament,  giving  to  each  of  his  daughters 
the  sum  of  $100,  and  to  each  of  his  sons  one  dollar,  stating 
that  it,  together  with  the  advances  made  both  of  them  from 
time  to  time,  "and  the  real  estate  I  have  deeded  them,  to  be 
in  full  satisfaction  of  their  share  of  my  estate."  He  also  gave 
to  his  wife  one  dollar,  and  stated  that  it,  "in  addition  to  what 
I  have  already  deeded  to  her,  td  be  in  lieu  of  her  dower  in  my 
estate."  Complainants,  in  their  bill,  proceed  upon  the  theory 
that  the  lands  described  are  intestate  estate  of  their  father,  and 
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upon  his  death  descended  to  his  four  children  in  equal  shares, 
as  tenants  in  common,  subject  to  dower  in  his  widow.  The 
defendants,  in  their  answer,  set  up  the  deeds  of  November  20, 
1889,  and  the  will  of  William  Hall,  and  claim  title  under  the 
same.  The  cause  was  heatd  in  the  court  below  on  the  bill, 
answer,  replication  and  proofs,  and  a  decree  entered  dismiss- 
ing the*  bill  at  complainants'  costs,  and  they  appeal. 

Appellants  insist  that  the  deeds  under  which  appellees  claim 
were  never  delivered.  This  appellees  deny,  and  also  claim 
that  even  if  they  were  not,  they,  with  the  will  of  the  grantor, 
vest  title  in  them.  In  support  of  this  last  position.  Hunt  v. 
Ecans  et  al,  134  111.  496,  is  cited.  But  that  case  is  directly 
to  the  contrary.  We  there  said :  "But  where  the  recital  in 
the  will  is  to  the  effect  that  the  testator  has,  by  some  instru- 
ment other  than  the  will,  given  to  a  certain  person  named  in 
the  recital,  property,  when,  in  truth  and  in  fact,  he  has  not 
done  so,  such  an  erroneous  recital  does  not  disclose  a  purpose 
and  intent  on  the  part  of  the  devisor  to  give  by  the  will,  and 
in  such  case  resort  must  be  had  to  the  other  instrument,  and 
not  to  the  will,  by  persons  interested."  Our  decision,  then, 
must  finally  turn  upon  the  single  question,  was  there  a  suffi- 
cient delivery  of  the  deeds  set  up  in  the  answer  to  pass  the  title. 

That  Hall  had,  for  several  years  prior  to  his  death,  a  fixed 
purpose  to  give  the  lands  to  his  sons  and  wife,  to  the  exclusion 
of  his  daughters,  and  that  he  believed  he  had  accomplished 
that  purpose  by  these  deeds,  the  evidence  leaves  no  room  for 
doubt.  Nevertheless,  if  he  did  not  deliver  them  during  his 
lifetime,  or  intend  them  to  take  immediate  effect  without 
delivery,  they  were  void.  The  sons  were  members  of  their 
father's  family  at  the  time  the  deeds  were  made,  and  remained 
so  to  the  time  of  his  death,  W^illiam  then  being  twenty-six 
and  John  twenty-three  years  of  age.  The  deeds  were  ac- 
knowledged before  a  justice  of  the  peace,  in  the  city  of  Alton. 
After  detailing  the  circumstances  attending  their  execution, 
he  says :   "I  was  about  passing  them  over  to  Mr.  Hall.    There 
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were  the  two — one  for  the  boys  and  one  for  Mrs.  Hall — and 
I  offered  them  to  Mr.  Hall,  and  he  said,  'Just  pass  them 
over  to  my  wife,'  and  I  passed  them  over  to  her  at  that  time." 
He  also  testified,  that  at  the  time  of  their  execution  Hall  ob- 
jected to  a  clause  being  put  in*  the  one  to  the  sons,  to  the 
effect  that  they  should  not  come  into  possession  of  the  prop- 
erty until  after  his  death,  saying,  "He  did*nt  know  what  might 
turn  up  during  his  lifetime,  and  he  didn't  want  the  property 
to  entirely  go  out  of  his  possession.  *  *  *  If  the  property 
was  not  disposed  of  in  his  lifetime,  he  wanted  the  boys  to  have 
it  after  his  death.  The  same  remarks  applied  to  Mrs.  Hall's 
deed."  The  evidence  also  shows  that  he  did  retain  posses- 
sion and  control  of  the  land,  and  paid  the  taxes  assessed 
against  it,  the  sons  working  on  it,  substantially  as  before  the 
deeds  were  made.  The  question  then  remains,  were  they  ac- 
tually delivered  before  his  death.  About  ten  days  before  he 
died,-he  directed  his  wife  to  get  them,  that  a  neighbor  might 
read  them  to  him,  and  she  did  so,  bringing  them  from  "up 
stairs."  After  they  were  read  they  were  handed  back  to  her, 
he  telling  her  "to  put  thegi  where  she  got  them."  A  niece  of 
Mrs.  Hall,  thirteen  years  old,  who  had  been  raised  in  the 
family,  testified  that  the  day  before  his  death  he  told  his  wife 
to  "get  the  deeds,"  which  she  did,  and  handed  them  to  him; 
that  he  at  the  same  time  told  her  to  call  the  boys  in ;  that  "he 
gave  Will  one,  and  said  that  was  for  him  and  John,  and  gave 
Auntie  one,  and  said  that  was  for  her,"  . 

It  is  contended  in  the  argument  of  counsel  for  appellant, 
that  the  testimony  of  the  witness  is  too  indefinite  as  to  the 
identity  of  the  deeds  to  amount  to  proof  of  their  delivery.  We 
do  not  agree  with  that  view.  If  her  statements  as  to  what 
was  done  and  said  are  true,  there  can  be  no  reasonable  doubt 
that  the  papers  then  delivered  were  the  deeds  in  question.  An 
effort  is  also  made  to  discredit  the  girl  upon  the  ground  that 
her  story  is  an  improbable  one,  bearing  on  its  face  ear-marks 
of  being  manufactured  for  the  occasion.     After  carefully  read- 
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ing  her  testimony  at  length,  from  the  record,  we  are  unable  to 
find  any  justifiable  grounds  upon  which  to  base  so  serious  a 
charge.  She  manifests  no  want  of  intelligence  in  her  manner 
of  testifying.  What  she  states  must  be  substantially  true  or 
willfully  false.  It  is  not  a  matter  about  which  she  may  have 
been  mistaken.  In  view  of  the  fact  that  Hall  intended  these 
deeds  to  take  effect  at  his  death,  had  manifested  anxiety  about 
them  ten  days  before,  and  his  near  approach  to  death,  the 
occurrence,  as  she  details  it,  was  not  an  unnatural  or  improb- 
able one.  Therefore  her  evidence  could  only  be  discredited  by 
arbitrarily  saying,  that  on  account  of  her  youth  and  close  re- 
lationship to  one  of  the  interested  parties  she  should  not  be 
believed.  This  the  court  below  was  evidently  not  willing  to 
do,  nor  are  we. 

But  it  is  said,  the  delivery  of  the  deeds  as  described  by  her 
is  inconsistent  with  the  statements  and  conduct  of  the  widow 
after  her  husband's  death,  as  shown  by  the  testimony  of  one 
Emery.  He  testified  that  the  day  of  HalFs  death  the  deeds 
were  handed  to  him  by  the  widow  "to  be  sent  over  for  record,*' 
and  that  she  then  said,  "that  these  were  those  papers  that  Mr: 
Hall  requested  that  she  should  hand  to  me,  if  anything  hap- 
peued  to  him,  to  send  over  for  record."  The  widow  herself, 
and  others  present  when  she  handed  the  papers  to  the  witness, 
remember  her  language  differently  from  his  statement  of  it ; 
but  admitting  that  she  said  all  he  says  she  did,  we  are  un- 
able to  see  how  it  tends  to  discredit  the  testimony  of  the  girl. 
Giving  directions  as  to  having  the  deeds  recorded  was  in  no 
way  inconsistent  with  their  having  been  delivered.  . 

We  think  the  decree  of  the  circuit  court  is  in  harmony  with 
the  evidence  in  the  case,  and  it  will  accordingly  be  affirmed. 

Decree  affirmed. 


6-150  iLii. 
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Jacob  Simons 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  April  2, 1894. 

1.  Gbiminal  law— MURDER~cvidenc«— ie«cr«  wriUen  by  defendant 
and  found  in  kia  posseeaion.  On  the  trial  of  a  man  for  the  murder  of  a 
young  woman  by  poison,  letters  found  in  his  possession,  addressed  to 
the  deceased  and  shown  to  be  in  the  handwriting  of  the  defendant, 
tending  to  prove  the  relations  existing  between  them,  and  thus  tending 
to  prove  the  motive,  are  admissible  in  evidence  against  the  defendant 
without  direct  proof  that  the  letters  had  been  delivered  to  the  deceased. 

2.  Qjia^—what  are  dying  declarationa.  Dying  declarations  are  such 
as  are  made  relating  to  the  facts  of  an  injury  of  which  the  person  mak- 
ing them  afterwards  dies,  under  the  fixed  belief  and  moral  conviction 
that  immediate  death  is  inevitable,  without  opportunity  for  repent- 
ance, and  without  hope  of  escaping  the  impending  danger. 

3.  About  twenty-five  minutes  before  the  death  of  a  woman  from 
poison,  she  stated  to  her  sister  that  the  defendant^  to  whom  she  was  en- 
gaged to  be  married,  had  given  her  a  capsule  to  bring  back  her  monthly 
courses ;  that  she  gave  way  to  this  man.  Before  these  declarations,  in 
speaking  to  her  two  sisters  about  the  capsule,  she  stated,  "I  believe  it 
will  kill  me."  Before  making  this  statement  she  threw  up  her  arms 
and  said  to  one  of  her  sisters,  "Don't  leave  me  any  more.*'  When  the 
declarations  were  made  her  mind  seemed  to  be  perfectly  clear,  and  one 
convulsion  had  followed  another  for  over  an  hour,  each  with  increased 
severity:  Heldf  that  the  statements  of  the  deceased  were  properly  ad- 
mitted in  evidence  against  the  defendant  as  dying  declarations. 

4.  Same— irttness  not  named  on  indictment.  It  is  not  error  to  allow 
a  witness  to  testify  in  a  criminal  case  whose  name  is  not  on  the  indict* 
ment,  and  when  no  notice  has  been  given  that  the  witness  would  be 
called.    It  is  a  matter  resting  in  the  sound  discretion  of  the  court. 

5.  Witness — impeachment— former  conviction  of  perjury.  The  fact 
that  a  defendant  in  a  criminal  prosecution  may  have  been  convicted 
of  perjury  in  another  State  will  not  disqualify  him  as  a  witness.  His 
conviction  can  only  be  shown  for  the  purpose  of  affecting  his  credi- 
bility.  For  that  purpose  his  conviction  may  be  shown  by  the  record, 
but  not  by  parol,  if  objection  is  made  to  proof  of  the  fact  by  parol. 

6.  Evidence— parol,  to  prove  a  conviclion  of  infamoua  crime.  The 
judgment  of  the  court  where  the  conviction  of  a  defendant  is  had,  is 
the  only  competent  evidence  to  establish  the  conviction,  and  that 
judgment  can  only  be  established  by  producing  the  record  of  the  judg- 
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ment,  or  an  aathenticated  copy  of  the  record.   It  can  not  be  shown  by 
parol  evidence,  if  objection  to  such  evidence  is  made  when  offered. 

7.  Same — out  of  ita  proper  order.  The  trial  court  may,  in  its  discre- 
tion, allow  evidence  in  rebuttal  which  strictly  should  have  been  offered 
in  chief. 

8.  Practice — exr,luding  evidence  after  its  admission,  "While  it  i^  true 
a  court  has  no  right  to  admit  improper  evidence,  yet  when  that  has 
been  inadvertently  done,  and  the  court,  as  soon  as  the  mistake  is  dis- 
covered, promptly  rules  out  the  evidence,  a  judgment  ought  not,  as  a 
general  rule,  to  be  reversed  for  such  an  error. 

9.  Same — compelling  witness  to  appear — parly  must  take  proper  steps. 
The  record  showed  that  on  the  trial  of  one  for  murder,  a  witness  who 
had  testified  for  the  People,  being  called  for  the  defendant,  did  not  ap- 
pear.  The  record  failed  to  show  that  the  witness  had  been  subpoenaed, 
that  an  attachment  had  been  asked  or  denied,  or  that  the  court  was 
requested  to  takemny  action  to  compel  the  attendance  of  the  witness: 
Held,  that  there  was  no  ground  of  complaint  shown,  to  the  action  of 
the  court. 

10.  lNSTRUCTioN8--rcp«a/in(7.  Where  the  instructions  given  for  a 
defendant  contain  all  the  law  necessary  to  be  given  to  the  jury  to  en- 
able them  to  pass  upon  his  guilt  or  innocence,  there  is  no  necessity 
for  giving  other  instructions.  ' 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  PfiincE  &  Porter,  for  the  plaintiflf  in  error : 
Evidence  as  to  a  dying  declaration  ought  to  be  received 
with  daution.  The  testimony  in  this  case  is  not  suflScient 
to  warrant  the  admission  of  the  dying  declarations.  Starkeij 
V.  People,  17  111.  17 ;  Digby  v.  People,  113  id.  123 ;  Westhrook 
V.  People,  126  id.  81;  Tracy  v.  People,  97  id.  101;  liex  v. 
Taylor,  3  Cox's  C.  C.  84. 

Any  hope  of  recovery,  however  slight,  existing  in  the  mind 
of  the  deceased  at  the  time  the  declarations  are  made,  will 
render  the  declarations  inadmissible.  3  Eussell  on  Crimes, 
(9th  Am.  ed.)  252 ;  Dufhy  v.  People,  113  111.  123  ;  Eir'nigtons 
case,  2  Lew^l48;  Rex  v.  Crockett,  4  C.  &  P.  444;  Railroad 
Co.  V.  Slipshury,  7  id.  187;  People  v.  Hodgdon,  55  Cal.  7G; 
Jackson  V.  Commonwealth,  19  Gratt.  650. 
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The  use  of  the  expression,  "I  am  sure  to  die,"  is  not  suffi- 
cient to  warrant  the  admission  of  a  dying  declaration,  and 
does  not  indicate  that  state  of  mind  of  the  deceased  making 
the  statements  thereafter  admissible.  Railroad  Co,  v.  Osman, 
15  Cox's  C.  C.  1. 

Dying  declarations,  though  proved  to  have  been  made  by 
persons  in  a  dying  state,  are  not  admissible,  unless  it  also 
appears  that  the  individual  knows  that  he  is  in  immediate 
danger  of  dissolution ;  and  the  opinions  of  witnesses  as  to  the 
condition  or  state  of  the  individual  are  not  admissible.  See 
2  Russell  on  Crimes,  250 ;  Wharton  on  Crim.  Ev.  par.  276. 

Before  the  evidence  of  a  dying  declaration  is  admissible  to 
go  to  the  jury,  the  evidence  must  show  to  the  court,  beyond  a 
reasonable  doubt,  that  the  party  is  in  extremis.  Starkey  v. 
People,  17  111.  20;   Tracy  v.  People,  97  id.  101. 

Evidence  which  is  mere  matter  of  opinion  is  not  admissi- 
ble. {Sdhlinger  v.  People,  102  111.  241.)  Nor  will  mere  opinion 
that  death  will  result  from  the  injury  render  dying  declarations 
admissible.  1  Bishop  on  Crim.  Proc.  sec.  1212 ;  Rex  v.  Van- 
PiitcheU,  3  C.  &  P.  629 ;  Smith  v.  State,  9  Humph.  9;  Rex  v.  • 
Foster,  10  Cox's  C.  C.  368.  ' 

That  it  was  improper  to  compel  the  defendant  to  answer 
on  cross-examination,  over  his  objection,  the  question  as  to 
whether  he  was  convicted  of  another  crijpe,  or  the  crime  of 
perjury,  see  1  Bishop  on  Crim.  Proc.  sec.  1122;  Hobergy, 
State,  3  Minn.  262. 

The  evidence  was  not  competent  for  the  purpose  of  im- 
peaching defendant's  testimony.  That  could  only  be  done 
by  proving  his  general  reputation  for  truth  and  veracity  to  be 
bad.  Gifford  v.  People,  87  111.  211 ;  Dimick  v.  Downs,  82  id. 
570;  Frye  v.  Bank,  11  id.  367. 

Our  own  court  and  other  courts  have  decided  that  those 
who  undertake  to  discredit  a  witness  or  party  because  of  his 
conviction  of  an  infamous  crime  must  make  legal  proof  of 
that  fact,  and  that  the  same  can  only  be  proved  by  the  record. 
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including  the  judgment  of  a  court  of  competent  jurisdictioo. 
Bartholomew  v.  People,  104  111.  607;  Greenleaf  on  Evidence, 
sec.  375;  People  v.  Herrick,  13  Johns.  82;  Commonwealth  v. 
Gorham,  99  Mass.  420. 

The  error  in  admitting  this  evidence  was  not  cured  by  its 
subsequent  exclusion.     Quinn  v.  People,  128  111.  333. 

The  letters  were  incompetent,  because  they  were  irrelevant 
to  the  issue,  did  not  contain  any  threats  or  admissions,  and 
nothing  throwing  any  light  on  the  issue  in  the  case.  They 
did  tend  to  prove  that  the  defendant  was  immoral,  and  had 
been  guilty  of  committing  sexual  intercourse  with  some  indi- 
vidual not  shown  to'  be  the  deceased.  That  evidence  of  this 
kind  is  not  competent  as  against  him,  see  Farris  v.  People, 
129  111.  521 ;  Gifford  v.  People,  87  id.  211. 

That  the  letters  were  incompetent  evidence  as  against  the 
defendant,  because  they  had  been  unlawfully  obtained,  see 
Boyd  V.  United  States,  116  U.  S.  616, 

Mr.  John  A.  Sterling,  State's  Attorney,  Mr.  M.  T.  Moloney, 
Attorney  General,  Mr.  T.  J.  Scofield,  and  Mr.  M.  L.  Newell, 
for  the  People : 

The  rule  of  law,  well  established  as  to  the  admissibility  of 
dying  declarations,  is  laid  down  in  the  following  cases :  JBar- 
nett  V.  People,  54  111.  329 ;  Scott  v.  People,  63  id.  511 ;  Starkey 
V.  People,  17  id.  17;  State  v.  Baldwin,  79  Iowa,  714;  State 
V.  Nash,  7  id.  347;  People  v.  Lee,  17  Cal.  76. 

The  fact  that  deceased  was  conscious  of  impending  death 
may  be  gathered  from  the  circumstances  of  the  case,  the 
nature  of  the  injury  and  state  of  the  body,  and  from  expres- 
sions used  by  the  deceased.  Taylor  on  Medical  Jur.  33,  34; 
Starkey  v.  People,  17  111.  17 ;  State  v.  Nash,  7  Clarke,  347 ; 
KUpatrick  v.  Commonwealth,  7  Casey,  198 ;  Commomvealth  v. 
Roberts,  108  Mass.  301;  People  v.  Yharra,  17  Cal.  166;  State 
V.  Gillick,  7  Clarke,  287. 
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The  statements  made  by  the  deceased  form  a  part  of  the 
res  gesta  in  this  case.  The  rule  as  to  their  admissibility  on 
this  ground  is  laid  down  in  the  following  cases :  Railway  Co. 
V.  Becker,  128  111.  545;  Lander  y.  People,  104  id.  248;  In- 
surance Co.  V.  Mosley,  8  Wall.  397 ;  Paryear  v.  Commonwealth, 
83  Va.  51 ;  People  v.  Vernon,  35  Gal.  49 ;  Elkins  v.  McKean, 
79  Pa.  St.  493  ;  Commonwealth  v.  McPike,  3  Cush.  181 ;  State 
V.  Baldwin,  79  Iowa,  704 ;  State  v.  Schmidt,  73  id.  469 ;  State 
V.  DriscoU,  72  id.  583  ;  Commonwealth  v.  Hackett,  2  Allen,  136 ; 
DriscollY,  People,  47  Mich.  413;  1  Greenleaf  on  Evidence, 
sec.  108. 

Letters  written  by  defendant  are  admissible  in  evidence 
against  him  if  relevant  to  the  issues.  These  letters  tend  to 
prove  motive.  Even  though  they  were  found  in  his  posses- 
sion, and  there  is  no  showing  that  they  were  ever  delivered  to 
deceased,  they  are  competent.  State  y.  Stair,  87  Mo.  268; 
State  V.  Briggs,  68  Iowa,  416 ;  People  v.  Cassidy,  133  N.  Y. 
612;  Wharton  on  Evidence,  sec.  1123. 

A  medical  witness,  in  giving  his  opinion  as  an  expert,  is 
not  confined  to  opinion  derived  from  his  own  observation  and 
experience,  but  he  may  give  an  opinion  based  upon  informa- 
tion derived  from  medical  books.  Siebert  v.  People,  143  111. 
571. 

The  remarks  complained  of  as  having  been  made  in  the 
opening  statement  and  closing  argument  for  the  People  were 
proper.     Siebert  v.  People,  143  111.  571. 

It  is  not  error  for  the  trial  court  to  permit  witnesses  whose 
names  are  not  indorsed  on  the  indictment,  to  testify  for  the 
prosecution,  without  notice  to  the  defendant.  It  is  discre- 
tionary with  the  court.  BulUner  v.  People,  95  111.  394;  Logg 
'  V.  People,  92  id.  598 ;  Smith  v.  People,  74  id.  144. 

Even  though  the  admission  of  the  evidence  complained  of 
^as  improper,  the  error  was  cured  by  its  exclusion  from  the 
consideration  of  the  jury.  Railroad  Co,  v.  Fietsam,  123  111. 
519. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error,  Jacob  Simons,  was  indicted  at  the 
February  term,  1893,  of  the  circuit  court  of  McLean  county, 
for  the  murder  of  Susie  Hoover,  by  administering  strychnine 
poison  to  her.  To  the  indictment  the  defendant  pleaded  not 
guilty,  and  on  a  trial  before  a  jury  he  was  found  guilty  as 
charged  in  the  indictment,  and  his  punishment  was  fixed  at 
imprisonment  in  the  penitentiary  for  life.  The  court  over- 
ruled a  motion  for  a  new  trial  and  rendered  judgment  on  the 
verdict,  to  reverse  which  this  writ  of  error  was  sued  out. 

Upon  an  examination  of  the  record  it  appears  that  Susie 
Hoover  died  at  the  home  of  her  sister,  Mrs.  Ara  Banks,  in 
McLean  county,  on  the  20th  day  of  October,  1892.  She  was 
then  past  eighteen  years  of  age,  and  a  daughter  of  A.  L. 
Hoover.  In  November,  1889,  Hoover  moved  from  McLean 
county  to  Missouri.  His  family  then  consisted  of  himself, 
his  wife,  a  sister  of  the  defendant,  his  two  daughters,  Anna 
and  Susie  Hoover,  by  a  former  marriage,  and  Stella  Wil- 
loughby,  a  daughter  of  his  then  wife  by  a  former  marriage. 
The  defendant  went  with  Hoover  to  Missouri  to  assist  him  in 
taking  care  of  stock  that  he  was  shipping  to  that  State.  After 
the  Hoovers  arrived  in  Missouri  the  defendant  lived  in  the 
family,  and  did  chores  and  assisted  some  about  the  barn.  He 
was  then  about  forty  years  old,  and  Susie  Hoover  was  a  girl 
of  fifteen.  Soon  after  the  family  had  arrived  at  Freeman, 
Mo.,  the  defendant  commenced  to  pay  attention  to  Susie.  To 
this  Hoover  and  his  wife  objected,  and  to  all  outward  appear- 
ance it  was  stopped,  but  it  appears  from  the  testimony  that 
defendant  secretly  kept  up  his  relations  with  the  girl,  and  from 
letters  read  In  evidence  it  seems  that  from  June,  1890,  until 
the  death  of  Susie  Hoover,  he  had  frequent  illicit  intercourse 
with  her.  In  the  month  of  September,  1892,  Mrs.  Hoover 
died,  and  Tier  body  was  brought  to  McLean  county  for  burial. 
The  family  and  the  defendant  came  with  the  remains,  and 
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stopped  at  the  house  of  Mrs.  Banks,  a  married  daughter  of 
Hoover.  Hoover  concluded  to  remain  in  this  State,  and  after 
the  burial  of  his  wife  returned  to  Missouri  to  settle  up  his 
business.  In  a  short  time  he  came  back  to  this  State,  and 
again  started  for  Missouri  on  Wednesday,  October  19,  1892, 
the  day  before  Susie's  death.  While  the  family  was  stopping 
at  the  home  of  Mrs.  Banks,  the  defendant  took  Susie  to  Leroy, 
to  Farmer  City,  and  one  or  two  other  places.  While  at  Farmer 
City,  on  Thursday  before  the  death  of  Susie,  they  stopped 
with  one  Halloway,  and  took  dinner.  While  there  they  made 
arrangements  to  return  to  Halloway's  place  on  the  next  Thurs- 
day and  get  married.  After  leaving  Halloway's  the  defendant 
and  Susie  went  to  Whitsell's,  a  sister  of  the  deceased,  and  re- 
mained there  over  night.  Next  day  the  defendant  returned  to 
Banks*  place  and  remained  until  Sunday  morning,  when  he 
left,  and  did  not  return  until  Thursday,  the  20th,  about  noon. 
Soon  after  arriving,  the  defendant  went  up  stairs  into  a  room 
where  Anna  Hoover  was  sick,  and  asked  her  how  she  was,  and 
then  went  across  the  hall  where  he  kept  his  trunk,  which  he 
packed  and  tied  a  rope  around  it.  He  then  went  down  stairs, 
and  the  family  went  to  the  table  for  dinner.  About  one  o'clock 
the  defendant  was  asked  to  take  dinner,  but  declined.  He 
remained  in  the  dining  room  until  dinner  was  over,  and  while 
Susie  and  Miss  Willoughby  were  looking  after  the  dishes  he 
spoke  to  Susie,  and  a  whispered  conversation  occurred  be- 
tween them  for  a  moment,  when  the  defendant  again  went  up 
stairs  to  the  room  where  he  had  left  his  trunk.  In  a  few  min- 
utes Susie  followed,  and  the  two  were  in  the  room  alone  from 
five  to  ten  minutes.  During  this  time  Anna,  the  sick  sister 
across  the  hall,  was  alarmed  to  hear  Susie  exclaim,  "Don't, 
Jake!"  three  times,  and  the  defendant  exclaim,  "Yes,  Susie," 
three  times.  She  at  the  same  time  heard  a  noise  in  the  room, 
like  a  scuffle  between  the  parties.  A  short  time  afterwards 
Miss  Willoughby  went  to  the  room  where  the  two  parties  were, 
and  soon  Banks  came  in.     The  trunk  was  taken  down  stairs. 
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and  the  defendant  and  Banks  left  in  a  wagon  for  Ellsworth,  a 
railroad  station  a  few  miles  distant.  In  about  twenty  min- 
utes after  the  defendant  left  in  the  wagon,  Susie  was  taken 
sick  with  convulsions,  and  died  in  a  little  less  than  two  honrs 
afterwards.  Dr.  Patch,  of  rEUsworth,  having  been  called,  ar- 
rived at  the  house  ten  minutes  after  four  o'clock.  He  found 
Susie  lying  on  the  dining  room  floor.  He  carefully  examined 
all  the  symptoms,  and  questioned  the  dying  girl  fully  in  re- 
gard to  her  condition  and  the  cause  of  tbe  difficulty.  After 
the  doctor  arrived  she  had  five  or  six  convulsions,  and  died  in 
a  convulsion  about  twenty  minutes  after  his  arrival,  at  4 :30 
P.  M.  The  hature  and  cause  of  the  sickness  were  fully  ex- 
plained by  Susie  to  the  doctor  a  few  minutes  before  her  death. 
The  physicians  all  agree  that  the  symptoms  disclosed  the  fact 
that  death  was  the  result  of  strychnine  poisoning.  That  even- 
ing the  doctor  in  charge  removed  the  stomach  and  uterus 
•from  the  body.  The  uterus  contained  a  foetus  from  four  to 
eight  weeks  old. 

On  the  trial  the  court  permitted  the  prosecution  to  prove 
that  Susie  Hoover  stated,  about  twenty-five  minutes  before 
her  death :  "I  have  been  keeping  company  with  a  young  man. 
"We  are  engaged  to  be  married.  I  thought  that  maybe  I  was 
in  the  family-way.  My  monthly  sickness  didn't  come  around. 
He  got  me  some  medicine  at  Farmer  City, — a  capsule, — and 
gave  it  to  me  to  take,  to  bring  my  monthly  sickness  on  me." 
"What  did  she  say,  if  anything,  about  having  submitted  to 
this  man?"  "She  said,  *I  gave  way  to  him.'"  Before  this 
evidence  was  admitted,  it  was  proven  before  the  court  that  the 
deceased  stated  to  her  two  sisters,  in  speaking  about  the  cap- 
sule, "I  believe  it  will  kill  me."  Before  making  this  statement, 
in  her  extreme  suffering,  she  threw  up  her  arms  and  said  to 
one  of  her  sisters,  "Don't  leave  me  any  more,"  and  at  the 
same  time,  as  the  witness  expressed  it,  "grasped  around  me." 

Dying  declarations  are  such  as  are  made,  relating  to  the 
facts  of  an  injury  of  which  the  party  afterwards  dies,  under 
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the  fixed  belief  and  moral  conviction  that  immediate  death  is 
inevitable,  without  opportunity  for  repentance,  and  without 
hope  of  escaping  the  impending  danger.  (Starkey  v.  The 
people,  17  111.  17.)  When  the  declarations  were  made  the 
mind  of  the  deceased  seemed  to  b»  perfectly  clear.  One  con- 
vulsion had  followed  another  for  over  an  hour,  and  each  suc- 
ceeding one  with  greater  severity,  and  when  she  declared,  "I 
believe  it  will  kill  me,"  and  implored  her  sister  not  to  leave 
her,  in  the  manner  disclosed  by  the  evidence,  it  is  apparent 
that  she  fully  realized  that  death  was  near  and  inevitable. 
Prom  the  evidence  before  the  court  but  one  conclusion  could 
be  reached,  and  that  is  that  the  deceased  believed  and  fully 
realized  that  the  approach  of  death  was  near  at  hand,  from 
which  she  had  no  hope  of  escape.  We  think  the  evidence  may 
be  regarded  as  dying  declarations,  and  was  properly  admitted 
by  the  court  as  such. 

The  defendant  was  called  as  a  witness,  in  his  own  behalf, 
and  on  cross-examination  he  was  asked  if  he  was  not  in- 
dicted and  convicted  of  perjury  in  the  circuit  court  of  Barber 
county,  West  Virginia,  in  1880.  A  general  objection  was  in- 
terposed to  the  question,  overruled,  and  the  witness  answered, 
"I  was."  The  ruling  of  the  court  in  the  admission  of  this 
evidence  is  relied  upon  as  errol:.  The  fact  that  the  defendant 
may  have  been  convicted  of  perjury  would  not  disqualify  him 
as  a  witness.  His  conviction  could  only  be  shown  for  the 
purpose  of  affecting  his  credibility.  For  that  purpose  the 
People  had  the  right  to  prove  a  conviction,  but  they  had  no 
right  to  prove  the  fact  by  parol  evidence.  The  judgment  of 
the  court  where  the  conviction  was  had  was  the  only  compe- 
tent evidence  to  establish  a  conviction,  and  that  judgment 
could  only  be  established  by  producing  the  record  of  the  judg- 
ment or  an  authenticated  copy  of  the  record,  as  we  have  here- 
tofore held  in  Bartholomew  v.  The  People,  104  111.  608.  It  is 
clear  that  the  prosecution  had  no  right  to  prove,  by  parol, 
that  the  defendant  was  convicted  of  an  infamous  offense,  but 
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the  evidence  was  not  objected  to  on  the  ground  that  the  fact 
could  not  be  proved  by  parol.  It  was  not  suggested  to  the 
court  that  the  fact  of  conviction  could  only  be  proved  by  an 
authenticated  copy  of  the  record.  Had  the  objection  been 
made  on  this  ground,  doubtless  th^  court  would  have  excluded 
the  evidence.  The  general  objection  made  by  the  defendant 
was  not  suflScient.  Moreover,  on  a  subsequent  day  the  court 
excluded  the  evidence  from  the  jury,  and  directed  them  not  to 
consider  it.  While  it  is  true  a  court  has  no  right  to  admit 
improper  evidence,  yet  when  that  has  inadvertently  been  done, 
and  the  court,  as  soon  as  the  mistake  has  been  discovered, 
promptly  rules  out  the  evidence,  a  judgment  ought  not,  as  a 
general  rule,  to  be  reversed  for  such  an  error. 

,A  large  number  of  letters  written  by  the  defendant  to  Susie 
Hoover  were  admitted  in  evidence,  and  this  ruling  is  objected 
to  by  the  defendant.  These  letters  were  proved  to  be  in  the 
handwriting  of  the  defendant.  They  tended  to  prove  the  rela- 
tions existing  between  him  and  the  deceased,  and  thus  tended 
to  prove  the  motive.  These  letters  were  all  found  in  the  pos- 
session of  the  defendant  after  his  arrest,  and  it  was  not  proved 
directly  that  they  had  been  delivered  to  the  deceased  when 
written,  and  subsequently  obtained  by  him  from  the  posses- 
sion of  the  deceased,  yet,  under  the  authorities,  it  seenis  to 
be  well  settled  they  were  admissible.  State  v.  Stair,  87  Mo. 
268;  State  v.  Briggs,  68  Iowa,>  416;  The  People  v.  Cassidy, 
133  N.  Y.  6l2 ;  Wharton  on  Evidence,  sec.  1123. 

It  is  also  claimed  that  the  court  refused  to  compel  the  at- 
tendance of  witnesses  on  behalf  of  the  defendant.  The  only 
ground  for  this  contention  which  we  find  in  the  record  is  the 
fact  that  Mrs.  Dr.  Patch,  who  had  testified  on  behalf  of  the 
'  People,  being  called  on  behalf  of  the  defendant,  did  not  ap- 
pear. But  the  record  fails  to  show  that  she  had  been  sub- 
poenaed, that  an  attachment  was  requested  or  denied,  or  that 
the  court  was  requested  to  take  any  action  whatever  to  compel 
the  attendance /of  the  witness.    Under  such  circumstances  we 
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fail  to  see  any  ground  upon  which  the  defendant  can  complain 
of  the  action  of  the  court  in  this  regard. 

It  is  also  claimed  that  the  court  erred  in  permitting  a  wit- 
ness to  testify  for  the  People,  in  rebuttal,  when  the  evidence 
was  only  competent  in  chief,  and  on  the  further  ground  that 
the  pame  of  the  witness  was  not  indorsed  on  the  indictment^ 
nor  was  defendant  notified  that  the  witness  would  be^called 
to  testify.  The  court  may,  in  its  discretion,  allow  evidence 
on  rebuttal  which  strictly  should  have  been  offered  in  chief. 
It  has  frequently  been  held  not  to  be  error  to  allow  a  witness 
to  testify  whose  name  is  not  on  the  indictment,  and  where  no 
notice  has  been  given  that  the  witness  would  be  called.  It  is 
a  matter  resting  in  the  sound  discretion  of  the  cdurt.  Bvl- 
liner  v.  The  People,  95  111.  394.-' 

It  is  also  claimed  that  improper  remarks  were  made  by  the 
State's  attorney  in  his  opening  statement  of  the  case  to  the 
jury,  and  also  that  counsel  assisting  the  State's  attorney  used 
certain  improper  language  in  his  closing  argument  to  the  jury. 
IVithout  repeating  what  was  said,  we  find  nothing  in  the  re- 
marks of  counsel  not  warranted  by  facts  in  the  case. 

It  is  also  contended  that  the  court  erred  in  refusing  defend- 
ant's first,  second,  third,  fourth,  fifth,  sixth,  seventh  and  elev- 
enth instructions.  None  of  the  instructions  given  or  refused 
are  set  out  in  the  abstract.  Upon  referring  to  the  transcript 
of  the  record,  however,  we  find  that  the  court  gave  for  defend- 
ant thirty-five  instructions  and  refused  eleven.  As  none  of 
the  instructions  are  numbered  as  they  appear  in  the  record,  it 
is  difficult  to  determine  which  refused  instructions  defendant's 
counsel  insist  should  be  given.  But  be  that  as  it  may,  the  in- 
structions given  for  defendant  contain  all  the  law  necessary 
to  be  given  to  the  jury  to  enable  them  to  pass  on  the  guilt  or 
innocence  of  the  defendant.  There  was  therefore  no  necessity 
for  giving  any  of  the  instructions  which  the  court  refused. 

But  it  is  said  the  evidence  was  insufficient  to  establish  the 
guilt  of  the  defendant.     Upon  this  branch  of  the  ease  but 
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little  need  be  said.  It  is  beyond  question  that  Susie  Hoover 
was  pregnant  at  the  time  of  her'  death.  The  post  mortem 
demonstrated  that  fact.  That  the  defendant  was  her  seducer 
and  the  cause  of  her  ruin  was  fully  established  by  his  own 
letters  read  in  evidence  before  the  jury.  There  is  abundance 
of  evidence  that  be  had  agreed  to  marry  this  unfortunate  girl. 
Indeed,  it  was  admitted  in  his  evidence.  On  Thursday,  Oc- 
tober 13,  one  week  before  the  death  of  the  deceased,  the  de- 
fendant, in  the  presence  of  the  Halloways,  agreed  upon  the 
time  and  place  of  the  marriage,  October  20,  at  their  residence 
in  Farmer  City.  The  condition  of  the  deceased  had  become 
known  to  her  sister,  Mrs.  Banks,  and  the  defendant  knew  and 
realized  that  her  condition  could  not  be  concealed  from  others. 
Immediate  action  of  some  kind  was  required.  If  the  defend- 
ant desired  to  marry  the  girl,  she  was  of  age,  and  he  could 
have  done  so  at  any  time,  regardless  of  any  objections  from 
her  father  or  any  member  qjf  the  family.  But  it  is  apparent, 
from  the  evidence,  that  he  did  not  intend  to  marry  her.  After 
returning  with  her  from  Farmer  City,  when  the  day  of  the 
marriage  was  fixed,  he  saw  the  deceased  but  once,  and  that 
was  only  for  a  short  time  at  Arrowsmith's,  on  Sunday,  until 
he  appeared  at  Banks*  place  On  Thursday,  the  20th,  the  day 
they  had  agreed  upon  to  be  at  Halloway's  and  have  the  mar- 
riage take  place.  When  he  came  to  Banks*  on  Thursday  fore- 
noon, he  did  not  come  there  for  the  purpose  of  carrying  out 
his  engagement  of  the  week  before.  This  is  manifest  from  his 
conduct.  On  Wednesday  the  defendant  was  at  Bloomington, 
and  learned  that  the  father  of  the  deceased  would  leave  that 
evening  for  Missouri.  He  then  started  at  once  for  Ellsworth, 
and  the  next  day,  about  noon,  arrived  at  Banks*.  Upon  his 
arrival  he  at  once  went  to  the  room  he  had  occupied,  and 
packed  and  strapped  his  trunk,  tip  to  this  time  he  had  no 
conversation  with  the  deceased.  He  then  went  down  stairs, 
and  the  family  sat  down  to  the  dinner  table.  He  declined  to 
eat.    After  dinner  was  over,  a  conversation  in  whisper  is  had 
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between  defendant  and  Susie.  He  then  went  up-stairs,  and 
she  soon  followed  him  to  the  room  he  had  occupied.  The  two 
were  in  that  room  alone  from  five  to  ten  minutes,  and  while 
there  the  sick  sister  across  the  hall  heard  them  scuffling  and 
Susie  crying.  She  also  heard  the  remark,  "Don't,  Jake!'* 
three  times  in  succession.  Doubtless  that  was  the  time  the 
deceksed  was  induced  by  the  defendant  to  take  the  fatal  dose, 
which  she  declared  in  her  dying  statement  the  defendant  had 
given  her  to  bring  .on  her  monthly  sickness.  Immediately 
after  this  occurrence  the  defendant  left,  and  within  thirty 
minutes  the  deceased  was  in  convulsions,  which  soon  resulted 
in  her  death.  From  the  evidence  it  is  beyond  question  that 
the  death  of  Susie  Hoover  was  caused  by  strychnine  poison, 
and  the  evidence  all  points  to  the  defendant  as  the  person 
who  caused  her  to  take  it. 

The  anxiety  and  uneasiness  manifested  by  the  defendant 
after  leaving  the  Banks  place,  during  the  entire  afternobn, 
until  he  heard  of  the  death  of  Susie  Hoover,  are  incbnsistent 
with  his  innocence.  When  Banks  left  defendant  at  the  depot 
at  Ellsworth,  defendant  said,  "If  anything  happens  to  Susie 
or  Anna  let  me  know."  He  had  left  a  niece.  Miss  Willoughby, 
at  the  same  place,  but  he  felt  no  anxiety  in  regard  to  her, — 
it  was  the  Hoovers  who  were  weighing  on  his  mind.  About 
three  o'clock  that  afternoon,  ^rr.  Bone,  a  neighbor,  came  in 
after  a  doctor,  and  the  defendant  inquired  of  him  what  was 
wrong  at  Banks'.  Bone  said  he  supposed  Anna  was  worse. 
The  defendant  then  said  if  anything  happened  to  Hoover's 
girls  to  let  him  know, — Susie  Hoover  especially.  About  one 
hour  later  the  defendant  called  at  the  doctor's  residence  and 
inquired,  "Did  the  doctor  go  out  there?"  Again,  the  same 
afternoon  he  inquired  of  a  party  at  the  post-office  in  reference 
to  the  Banks,  and  about  six  o'clock  he  met  a  young  lady  who 
made  her  home  there,  but  who  had  been  away  since  morning, 
and  asked  her  who  was  sick  at  Millard  Banks'.  She  told  him 
Anna.     He  replied  there  must  be  some  one  else  sick.     The 
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doctor  had  then  returned,  and  defendant  went  to  him  with 
the  same  inquiry,  but  receiving  no  satisfactory  answer  he  re- 
turned to  the  young  lady,  and  met  a  man  named  Reed,  who 
informed  him  that  Susie  Hoover  was  dead.  Why  all  this 
anxiety  and  inquiry,  unless  he  knew  that  Susie  Hoover  had 
taken  something  which  might  endanger  her  life  ? 

It  appears  from  the  record  that  a  chemical  analysis  of  the 
stomach  was  made  about  three  months  after  tlie  death  of  the 
deceased,  and  no  detectable  quantity  of  strychnine  was  found, 
and  some  importance  is  attached  to  this  fact  in  the  argument. 
From  an  examination  of  the  evidence  it  will  be  found,  that, 
as  a  general  rule,  when  death  is  produced  from  strychnine 
poison,  traces  of  the  poison  may  be  detected  in  the  stomach.  ^ 
But  such  is  not  always  the  case.  Where  a  dose  is  given  which 
is  only  sufficient  to  produce  death,  and  death  ensues,  no  trace 
of  the  strychnine  will  be  found  in  the  stomach.  The  reason 
for  this,  as  disclosed  by  the  evidence,  is,  where  the  exact 
amount  of  poison  is  given  to  produce  death  the  poison  will  be 
destroyed  in  doing  its  work ;  it  will  be  absorbed  and  elimi- 
nated; it  will  change  its  relation  so  it  can  not  be  detected. 
From  a  half  grain  to  two  grains  of  strychnine  is  ordinarily  re- 
garded as  sufficient  to  produce  deatli.  Here,  if  the  defendant 
gave  to  the  deceased  what  might  be  termed  an  exact  fatal  dose, 
no  portion  of  that  taken  would  be  found  in  the  stomach,  for 
the  obvious  reason  it  was  all  taken  up  by  the  blood  and  carried 
to  the  nerve  centers,  where  it  produced  its  fatal  work.  More- 
over, one-fifth  of  a  grain  may  remain  in  a  full  stomach  and  it 
can  not  be  detected  by  the  most  scientific  test  that  may  be 
resorted  to.  There  may  be  other  exceptions  to  the  general 
rule.  The  fact,  therefore,  that  the  chemist  in  this  case  failed 
to  detect  traces  of  poison  does  not  overcome  the  undisputed 
evidence  in  the  case  that  the  deceased  came  to  her  death  from 
strychnine  poison. 

We  perceive  no  reason  for  disturbing  the  judgment  of  the 
circuit  court,  and  it  will  be  affirmed.        Judgment  afirmed. 
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1.  SpeciaIj  A%SBS8MENT>-8P£C[Aii  TAXATION— dijjrerenee.  Municipal 
anthorities  may  require  the  special  benefits  accruing  from  a  local  public 
improvement  to  be  assessed  upon  the  property  thus  specially  benefited, 
or  may  impose  the  same  byway  of  special  taxation,  the  two  modes  dif- 
fering only  in  the  manner  of  ascertaining  the  benefits. 

2.  Saue — when  authorized.  Special  assessments  and  special  taxes 
Imposed  for  local  improvements,  unlike  general  taxes,  are  based  upon 
benefits  to  the  property  against  which  they  are  assessed  and  levied, 
arising  from  its  increased  value  in  consequence  of  the  improvement. 
They  are  authorized  only  when  the  local  improvement,  either  actually 
or  presumptively,  benefits  the  particular  propei-ty  in  an  amount  equal 
to  the  burden  imposed.  The  liability  for  such  tax  is  confined  to  the 
property  benefited. 

3.  SPECiAii  taxation — uniformity— taxing  district.  The  effect  of  an 
ordinance  providing  for  a  local  improvement  by  special  taxation  is  to 
create  a  taxing  district  composed  of  the  property  contiguous  to  the 
improvement.  It  lies  at  the  foundation  of  the  right  to  impose  the  taxes 
that  they  should  be  levied  for  a  pablic  purpose,  and  laid  according  to 
some  fixed  rule  of  apportionment,  so  that  practical  imiformity  may  be 
arrived  at  in  their  imposition  upon  persons  or  property  within  the  tax- 
ing district,  whether  that  district  be  the  State,  county,  etc.,  or  a  district 
thereof  created  by  ordinance  for  local  improvement. 

4.  Saue— unequal  benefits — dividing  the  improvement.  Where  an  im- 
provement of  an  entire  street  benefits  the  contiguous  property,  upon 
different  parts  of  it,  in  unequal  proportions,  the  city  council,  in  the 
exercise  of  their  discretion,  may  divide  the  improvement,  so  as  to  se- 
cure practical  uniformity  in  the  distribution  of  the  burden.  The  tax 
should  be  so  levied,  and  such  system  of  apportionment  adopted,  that 
the  property  subject  to  the  tax  will  bear  its  just  proportion  of  the 
burden  in  proportion  to  the  benefits  arising  from  the  improvement. 

5.  And  where  a  difference  exists,  not  only  in  tlie  nature,  extent  and 
cost  of  the  improvement,  but  also  in  the  benefits  accruing  to  contigu- 
ous  property  upon  different  parts  of  the  same  improvement,  the  tax 
should  be  so  levied  that  the  burden  will  be  borne  in  proportion  to  the 
benefits  secured.    But  a  mere  arbitrary  breaking  up  of  the  improve*  . 
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inen.t  into  sections,  having  a  tendency  to  produce  unequal  distribution 
of  tlie  tax,  can  not  be  sustained. 

6.  SAMR^equal  benefits — how  determined.  The  imposition  of  a  special 
tax  is  of  itself  a  determination  by  the  legislative  authority  of  the  city 
that  the  benefit  to  contiguous  property  will  be  as  great  as  the  burdens 
imposed.  By  the  statute,  cities  and  villages  are  expressly  authorized 
to  determine  that  the  improvement  shall  be  made  and  paid  for  by  spe- 
cial taxation  of  contiguous  property,  and  in  the  absence  of  an  abuse  of 
their  discretion  the  courts  can  not  interfere. 

7.  SAyiK— according  to  frontage.  After  municipal  authorities  have 
determined  upon  the  width,  character  and  kind  of  improvement  to  bo 
made,  and  that  it  shall  be  paid  for  by  special  taxation  according  to 
frontage,  it  is  their  duty  to  so  levy  it  as  that  equality  in  the  imposition 
of  the  burden,  so  far  as  practicable,  should  be  attained. 

8.  Samb — collecting  tax  in  inatallmentH,  An  assessment  of  a  special 
tax  will  not  be  rendered  void  because  the  ordinance  provides  for  the 
tax  to  be  collected  in  installments,  as  it  is  provided  special  assessments 
for  local  improvement  may  be  paid  by  the  act  of  the  legislature  in  force 
July  1, 1891.  It  is  competent  for  city  authorities  to  provide,  by  ordi- 
nance, for  the  payment  of  special  taxes  by  Installments. 

9.  SAWE^tcucing  district — what  it  comprises.  A  taxing  district  created 
by  ordinance,  for  the  purpose  of  making  a  local  improvement  by  special 
taxation,  comprises  all  the  property  contiguous  to  the  improvement 
subject  to  special  taxation  for  making  the  same.  A  public  street  or 
alley  is  not  contiguous  property,  within  the  sense  of  the  statute,  and 
therefore  is  not  subject  to  special  taxation. 

10.  Samb — taxation  of  streets.  The  fee  of  the  streets  of  a  city  being 
vested  in  the  city  for  the  use  of  the  general  public,  they  are  not  the 
subject  of  taxation,  and  no  sale  of  the  streets  can  be  made  to  satisfy  a 
special  lax,  if  assessed  on  them. 

11.  Sake — for  paving  a  street — exclusion  of  street  railway.  In  a  pro- 
ceeding by  a  city  to  improve  and  pave  a  street  by  special  taxation,  the 
exclusion  of  the  rights  of  way  held  by  street  railway  companies  from 
the  pavement  etc.,  will  not  intalidate  the  ordinance. 

12.  Same — taxation  of  street  railway — according  to  frontage.  It  can 
not  be  said  that  a  railway  right  of  way  has  a  frontage  upon  the  street, 
as  that  term  is  applied  to  abutting  property,  and  while  it  is  to  be  treated 
as'contiguous  property,  and  be  required  to  contribute  to  the  burden  of 
local  improvements,  some  apportionment  of  the  tax  must  be  adopted 
other  than  by  frontage. 

13.  Street  railway — paving  street — discretion  of  municipal  author- 
ities. Whether  a  street  railway  company  shall  pay  for  paving  between 
its  tracks,  as  is  sometimes  done,  or  more  or  less,  or  whether  the  levy 
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shall  be  of  a  share  or  portion  of  the  whole  cost,  and  if  so,  how  mucb^ 
rests  in  the  discretion  of  the  municipal  authorities,  to  be  reasonably 
exercised.  In  the  absence  of  anything  showing  to  the  contrary,  it 
must  be  presumed  that  the  municipal  authorities  have  exercised  their 
discretion  reasonably,  and  required  of  the  railway  companies  payment 
of  their  just  and  equal  proportion  of  the  cost  of  the  local  improvement. 

Appeal  from  the  County  Court  of  Peoria  county ;  the  Hon^ 
Samuel  D.  Wead,  Judge,  presiding. 

At  the  May  term,  1892,  of  the  county  court  of  Peoria 
county,  upon  petition  of  the  city  of  Peoria  for  confirmation 
of  a  special  assessment  for  the  improvement  of  that  part  of 
Main  street,  in  said  city,  lying  between  the  upper  line  of 
Water  street  and  the  upper  line  of  BluflF  street,  a  decree  was 
entered  confirming  such  assessment.  It  appears  that  on  Feb- 
ruary 2,  1892,  the  city  council  of  Peoria  passed  an  ordinance 
for  the  curbing  and  paving  of  that  part  of  Main  street,  partic- 
ularly specifying  the  location,  nature,  character  and  descrip- 
tion of  the  improvement,  and  providing  that  the  cost  thereof,, 
including  street  and  alley  intersections,  be  paid  by  special  tax- 
ation upon  contiguous  property,  according  to  frontage ;  that 
said  assessment  be  collected  by  installments,  in  accordance 
with  Ihe  act  of  1891,  amendatory  of  the  Cities  and  Villages 
act,  approved  June  15,  1891,  etc.,  and  appointing  commis- 
sioners to  ascertain  and  report  the  cost  of  such  improvement. 
The  commissioners  appointed  made  report  thereof,  which  waa 
approved  by  the  city  council,  and  the  petition  to  the  county 
court  ordered  filed.  In  the  county  court  commissioners  were 
appointed  to  levy  the  reported  cost  of  the  improvement  upon 
contiguous  property,  who,  after  taking  the  oath  prescribed  by 
the  statute,  duly  made  and  returned  an  assessment  roll.  Ap- 
pellant and  others  filed  objections  to  the  confirmation  of  the 
assessment,  which  were  overruled,  and  an  order  confirming 
the  assessment  entered,  from  which  objectors  appeal.  Other 
facts  necessary  to  an  understanding  of  the  case  are  stated  in 
the  opinion. 
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Messrs.  Jack  &  Tichenor,  for  the  appellant. 

Mr.  John  W.  Culbertson,  City  Attorney,  and  Mr.  W.  T. 
Whiting,  for  the  appellee. 

Mr.  Justice  Shops  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  judgment  of  the  county  court 
of  Peoria  county,  confirming  the  assessment  of  special  taxes 
upon  contiguous  property,  levied  and  assessed  for  the  curbing 
and  paving  of  Main  street,  in  the  city  of  Peoria,  from  the 
upper  line  of  Water  street  to  the  upper  line  of  BluflF  street,  in 
said  city.  Main  street  is  one  hundred  feet  wide.  For  a  por- 
tion of  the  distance  ordered  improved  by  this  ordinance,  the 
center  of  the  street  is  occupied  by  double  street  railway  tracks, 
for  another  portion,  by  a  single  street  railway  track,  while 
still  other  parts  are  not  so  occupied,  and  at  certain  street 
intersections  street  railway  tracks  cross  Main  street.  By  the 
ordinance  the  rights  of  way  of  the  several  railway  companies 
on  and  crossing  Main  street  are  expressly  excepted  out  of  the 
improvement  required  by  the  ordinance  to  be  made,  the  cost 
whereof  is  to  be  assessed  upon  contiguous  property,  and  the 
assessment,  it  is  conceded,  was  so  made.  It  is  stated,  and 
not  controverted,  that  by  the  ordinances  of  the  city  granting 
the  franchises  to  the  railway  companies,  they  are  required  to 
pave,  etc.,  their  rights  of  way. 

That  the  right  of  way  of  the  railways  in  the  street  proposed 
to  be  improved  is  contiguous  property,  and  falls  within  the 
designation  of  property  that  may  be  specially  taxed,  was  held 
in  Kuehner  v.  Freeport,  143  111.  92.  In  this  case  it  may  fairly 
be  presumed  that  the  street  railways  were  required  to  pave 
their  rights  of  way.  The  exclusion  of  such  rights  of  way  from 
the  pavement,  etc.,  to  be  paid  for  by  special  taxation  of  con- 
tiguous lots,  blocks  and  tracts  of  land,  has  been  so  frequently 
held  not  to  invalidate  the  ordinance  that  it  can  no  longer  be 
considered  an  open  question.     Enos  v.  Sprinafield,   113  III. 
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65;  IVllbiirY.  Springfield,  123  id.  395;  Green  et  al.  v.  Spring- 
field,  130  id.  515;  Kuehner  v.  Freeport,  supra. 

It  can  not  be  said  that  the  railway  riglit  of  way  has  a  front- 
age upon  the  street,  as  that  term  is  applied  to  abutting  prop- 
erty, and  while  it  is  to  be  treated  as  contiguous  property,  and 
be  required  to  contribute  to  the  burthen  of  local  improvements, 
some  apportionment  of  the  tax  upon  it  must  be  adopted  other 
than  by  frontage.  In  Kuehner  v.  Freeport,  supra,  it  was  said  : 
"Whether  the  railway  shall  pay  for  paving  between  its  tracks, 
as  is  sometimes  done,  or  more  or  less,  or  whether  the  levy 
shall  be  of  a  share  or  portion  of  the  whole  cost,  and  if  so, 
how  much,  rests  in  the  discretion  of  the  municipal  authori- 
ties, to  be  reasonably  exercised."  By  reference  to  the  cases 
cited  it  will  be  seen  that  the  levy  of  a  special  tax  to  pay  for 
the  improvement,  not  included  within  the  right  of  way,  and 
excluding  it  from  the  levy  upon  abutting  property,  has  uni- 
formly been  sustained.  In  the  absence  of  anything  showing 
to  the  contrary,  it  must  be  presumed  that  the  municipal 
authority  has  exercised  its  discretion  reasonably,  and  required 
of  the  railway  companies  payment  of  their  just  and  equal  pro- 
portion of  the  cost  of  the  local  improvement. 

It  is  objected  that  the  assessment  is  void,  for  the  reason 
that  the  ordinance  provides  for  the  tax  to  be  collected  in  in- 
stallments, as  it  is  provided  special  assessments  for  local  im- 
provements may  be  paid,  by  the  act  of  the  legislature  in  force 
July  1,  1891,  (3  Starr  &  Curtis,  par.  170  a,  p.  208,)  that  act 
applying  to  special  assessments,  as  it  is  said,  and  not  to  spe- 
cial taxes  levied  for  local  improvements.  The  act  of  1872, 
entitled  "An  act  to  provide  for  the  incorporation  of  cities  and 
villages,"  invests  corporate  authorities  of  cities  and  villages 
with  power  to  make  local  improvements  by  special  assessment 
or  special  taxation.  Section  2,  article  9,  requires  that  the 
ordinance  providing  for  making  the  improvement  shall  pre- 
scribe whether  the  same  shall  be  made  by  special  assessment 
or  by  special  taxation  of  contiguous- property,  or  general  taxa- 
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tioD,  or  both.  Section  17  provides,  that  when  the  ordinance 
prescribes  that  the  improvement  shall  be  made  by  special 
taxation  of  contiguous  property,  '*the  same  shall  be  levied, 
assessed  and  collected  in  the  way  provided  in  the  sections  of 
this  act  providing  for  the  mode  of  making,  levying,  assessing 
and  collecting  special  assessments."  By  an  act  of  the  legis- 
lature approved  and  in  force  April  24,  1887,  (Laws  of  1887, 
p.  104,)  article  9  of  the  Cities  and  Villages  act  of  1872  was 
amended  by  adding  thereto  certain  sections,  being  from  55  to 
67,  inclusive.  Section  55  provided  for  the  division  of  special 
assessments  for  local  improvements  in  cities  and  villages  into 
installments,  and  prescribing  the  mode  for  such  division  and 
payment  of  the  installments.  The  other  sections  are  unim- 
portant to  be  considered  here.  Thereby  section  55,  and  the 
subsequent  sections,  became  incorporated  into  and  formed 
part  of  said  article  9,  prescribing  "the  mode  of  making,  levy- 
ing, assessing  and  collecting  special  assessments."  There- 
after the  mode  of  levying,  assessing,  and  collecting  special 
assessments,  if  so  prescribed  in  the  ordinance,  might  be  by 
dividing  them  into  installments,  and  payable  as  provided  in 
said  section  55.  The  act  of  1891  is  an  amendment  of  said 
section  55  of  article  9,  as  amended  in  1887,  and  July  1,  1891, 
became  a  part  of  said  article  9,  providing  for  the  mode  of 
making,  levying  and  collecting  special  assessments  for  local 
improvements,  by  their  division  into  installments.  By  virtue 
of  the  provisions  of  section  17,  before  quoted,  said  act  became 
applicable  to  special  taxation  of  contiguous  property  for  local 
improvements.  The  same  rule  has  been  announced  in  Eng- 
lish V.  City  of  Danville,  post,  p.  92.  We  are  of  opinion  that 
it  was  competent  for  the  municipal  authorities  to  provide  by 
ordinance,  as  they  have  done,  for  the  payment  of  the  special 
taxes  assessed,  in  installments. 

The  ordinance  provides,  in  the  improvement  contemplated, 
that  the  curbing  on  each  side  of  the  street  shall  be  set  twenty 
feet  from  the  lot  line,  curvino;  at  street  intersections  out  to  the 
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line  of  the  street,  thereby,  except  at  intersections  of  streets, 
requiring  a  roadway  to  be  paved  sixty  feet  wide,  less  railway 
rights  of  way,  and  at  such  intersections  extending  the  pave- 
ment  the  full  width  of  Main  street,  or  one  hundred  feet.  It 
is  objected  that  the  city  was  without  power  to  assess  the  whole 
cost  of  the  improvement  upon  the  contiguous  property,  but 
should  have  assessed  a  pro  rata  share  of  the  tax  upon  the 
streets  and  alleys  intersecting  Main  street,  treating  such 
streets  and  alleys  as  contiguous  property.  The  contention  is 
without  merit.  By  the  ordinance  a  taxing  district  was  cre- 
ated, in  which  the  benefits  flowing  from  the  proposed  improve- 
ment were  found  by  the  legislative  authority  of  the  city  to 
diflfuse  themselves  in  equal  proportions  upon  the  property 
within  the  district  liable  to  taxation.  The  district  comprised 
all  of  the  property  contiguous  to  the  improvement,  subject  to 
special  taxation  for  making  the  same.  {Davis  v.  Litchfield, 
145  111.  313,  and  authorities  cited.)  Within  the  district  thus 
created  it  was  competent  for  the  city  authorities  to  assess  a 
special  tax  to  defray  the  cost  of  such  improvement,  and  as 
said  in  Craw  v.  Village  of  Tolono,  96  111.  256,  "the  imposition  of 
the  tax  is,  of  itself,"  (in  the  absence  of  a  clear  abuse  of  the  leg- 
islative discretion  of  the  municipality, — Bloomington  v.  Chicago 
and  Alton  Railroad  Co,  134  III.  452,)  "a  determination  that 
the  benefits  to  the  contiguous  property  will  be  as  great  as  the 
burden  imposed."  (White  v.  The  People,  94  111.  607;  Enos 
V.  Springfield,  supra;  Davis  v.  Litchfield,  supra.)  Special  as- 
sessments and  special  taxes  imposed  for  local  improvements, 
unlike  general  taxes,  are  based  upon  benefits  to  the  property 
against  and  upon  which  they  are  assessed  and  levied,  arising 
from  its  increased  value  in  consequence  of  the  improvement. 
They  proceed  upon  the  basis  of  benefits  to  the  particular  prop- 
erty, and  are  authorized  only  when  the  local  improvement, 
either  actually  or  presumptively,  benefits  the  particular  prop- 
erty in  an  amount  equal  to  the  burden  imposed.  The  levy 
being  upon  the  basis  of  benefits  accruing  to  the  specific  prop- 
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erty,  it  becomes  a  charge  only  npon  and  against  it,  and  lia- 
bility for  the  tax  is  confined  to  that  particular  property. 
Craw  ▼.  Village  of  TohnOy  supra;  McLean  County  v.  City  of 
Bloomington,  106  HI.  209. 

The  fee  of  the  streets  of  the  city  is  vested  in  the  municipal- 
ity in  trust  for  the  use  of  the  general  public,  and  they  are  not 
therefore  the  subject  of  taxation.  (McLean  County  v.  City  of 
Bloomingion,  supra.)  No  sale  of  the  streets  could  be  made  to 
satisfy  the  special  tax,  if  assessed  upon  them,  {Taylor  v.  The 
People  ex  rel.  66  111.  322,)  and  it  follows,  necessarily,  that  they 
are  not  contiguous  property,  within  the  meaning  of  the  stat- 
ute, and  subject  to  local  taxation.  Again,  as  already  seen, 
special  taxation  and  special  assessment  are  based  upon  the 
idea,  real  or  presumptive,  that  the  property  assessed  is  in- 
creased in  its  market  value  by  reason  of  the  improvement. 
Without  elaborating,  it  is  apparent  that  there  can  be  no  such 
increased  value  to  the  streets  of  the  city.  They  are  avenues 
and  ways,  established  and  maintained  for  the  convenience 
and  benefit  of  the  property  holders  and  the  public,  and  while 
they  may  increase  the  value  of  property  in  the  locality  or 
throughout  the  municipality,  they  are  not  the  subject  of  prop- 
erty in  the  ordinary  sense,  and  are  not,  in  themselves,  in- 
creased in  value  by  their  own  betterment. 

It  is,  however,  urged,  that  it  was  unjust  to  the  contiguous 
lot  owners  to  assess  the  entire  cost  of  the  improvement,  in- 
cluding the  intersections,  upon  the  contiguous  property.  Ad- 
dressed to  the  city  council,  this  position  would  seem  to  be 
entitled  to  grave  consideration.  As  already  seen,  the  impo- 
sition of  the  tax  is,  of  itself,  a  determination  by  the  leglisla- 
tive  authority  of  the  city  that  the  benefits  to  the  contiguous 
property  will  be  as  great  as  the  burden  imposed.  There  is 
necessarily  vested  in  the  city  council  a  large  discretion  in 
determining  the  extent  of  the  improvement,  what  shall  be  in- 
cluded within  it,  and  the  nature  and  character  of  it.  By  the 
statute  they  are  expressly  authorized  to  determine  that  the 


Digitized  by  CjOOQ IC 


T'^yM^fr.  A  It  ^ 


88  LiGHTNBB  V.  City,  of  Peoria. 

Opinion  of  the  Court. 

improvement  shall  be  made  and  paid  for  by  special  taxation 
of  contiguous  prdperty,  and  unless  there  has  been  a  clear 
abuse  of  the  power  and  discretion  conferred  upon  the  city 
council,  courts  are  powerless  to  interfere.  There  is  nothing 
in  the  record  showing,  or  tending  to  show,  an  abuse  of  dis- 
cretion on  the  part  of  the  city  council.  True,  they  require 
the  expense  of  paving  the  street  intersections  to  be  paid  by 
special  taxation  of  the  contiguous  property;  but  the  paving 
of  the  intersections  is  necessary  to  the  continuity  of  the  im- 
provement and  to  the  benefit  derived  therefrom  by  the  con- 
tiguous property,  and  if,  as  must  be  presumed,  the  benefit  ta 
the  contiguous  property  is  equal  to  the  cost  of  the  entire 
improvement,  including  the  street  intersections,  there  is  no 
impropriety  or  injustice  in  the  imposition  of  the  tax.  Ordi- 
narily, perhaps,  the  paving  of  the  street  intersections,  presum- 
ably being  pro  tanto  an  improvement  of  intersecting  streets,  has 
been  paid  for  out  of  the  general  revenues  of  the  municipality. 
But  such  intersecting  streets  may  not  require  paving,  or  if 
requiring  it  may  never  be  paved,  and  while  there  may  be  re- 
sulting benefits  from  the  improvement,  diflfused,  to  the  same 
extent,  to  sub-adjacent  property,  the  special  benefit  contem- 
plated and  authorizing  the  special  tax  will  accrue  to  the 
property  contiguous  to  the  street  improved.  It  follows,  nec- 
essarily, that  the  municipal  authorities  may  require  the  special 
benefits  accruing  from  the  improvement  to  be  assessed  upon 
the  property  thus  specially  benefited,  or  may  impose  the  same 
by  way  of  special  taxation,  the  two  modes  diflfering  only  in 
the  manner  of  ascertaining  the  benefits.  Craw  v.  Tolono,  and 
cases  supra. 

Upon  the  hearing  6i  objections,  appellants  offered  in  evi- 
dence four  additional  ordinances,  passed  at  the  same  time  as 
the  one  providing  for  the  improvement  under  consideration^ 
and  the  proceedings  thereunder,  by  which  it  was  shown  that 
Main  street  was  to  be  curbed  and  paved  from  the  upper  line 
of  Water  street  to  Bradley  street,  at  the  extreme  western  limit 
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of  the  city,  a  distance  of  over  a  mile.  The  various  ordinances 
offered  showed  the  creation  of  five  separate  taxing  districts, 
and  it  is  insisted  that  the  curbing  and  paving  were  a  single 
improvement,  and  that  it  was  not  competent  for  the  city  to 
divide  it  up  in  the  manner  proposed.  By  the  ordinance,  in 
this  case,  Main  street  was  to  be  improved  from  the  upper  line 
of  Water  street  to  the  upper  line  of  Bluff  street,  and  without 
entering  into  the  nature  and  character  of  the  improvement 
farther  than  has  been  already  done,  it  was  shown  that  the  cost 
of  the  improvement  per  front  foot,  between  said  points,  was 
$9.20.  The  next  section  of  the  improvement  provided  for  by 
the  first  ordinance  introduced  in  evidence  by  appellants,  was 
from  the  upper  line  of  Bluff  street  to  the  upper  line  of  Cres- 
cent avenue,  and  the  cost  thereof  was  shown  to  be  $7.80  per 
front  foot.  The  next  division  was  from  the  upper  line  of  Cres- 
cent avenue  to  the  lower  line  of  North  street.  In  this  section 
the  roadway  of  Main  street  was  to  be  improved  of  the  width 
of  forty  feet,  and  the  cost  per  front  foot  was  shown  to  be 
$3.45.  The  next  section  or  division  of  the  street  was  from 
the  lower  line  of  North  street  to  the  west  side  of  Elizabeth 
street,  and  the  remaining  division  was  from  the  west  side  of 
Elizabeth  street  to  Bradley  street,  the  cost  of  the  former  be- 
ing $3.85  per  front  foot  and  the  latter  $5.37  per  front  foot, 
the  roadway  through  the  last  two  sections  being  of  the  width 
of  thirty-six  feet,  and  there  being  a  variation  in  the  depth  of 
excavation  beneath  the  surface  and  the  thickness  of  the  con- 
crete base  upon  which  the  brick  pavement  was  to  be  laid. 

As  we  have  already  seen,  the  extent  of  the  improvement, 
and  the  nature  and  character  of  it,  necessarily  rest  within  the 
legislative  discretion  of  the  city  council.  {Davis  v.  Litchfield, 
supra ;  Louisville  and  Nashville  Railroad  Co,  v.  East  St,  Louis, 
134  111.  663 ;  Dillon  on  Mun.  Corp.  sees.  58,  59.)  The  effect 
of  an  ordinance  providing  for  a  local  improveinent  by  special 
taxation  is  to  create  a  taxing  district,  composed  of  the  prop- 
erty contiguous  to  the  improvement.     It  lays  at  the  found  a-' 


Digitized  by  CjOOQ IC 


w 


90  LiGHTNBB  V.  City  of  Paobia. 

Opinion  of  tbe  Court. 

iion  of  the  right  to  impose  the  taxes,  that  they  should  be 
levied  for  a  public  purpose,  and  laid  according  to  some  fixed 
rule  of  apportionment,  so  that  practical  uniformity  may  be 
arrived  at  in  their  imposition  upon  persons  or  property  within 
the  taxing  district,  whether  that  district  be  the  State,  county, 
municipality,  or  a  district  thereof  created  by  ordinance  for 
local  improvement.  (1  Desty  on  Taxation,  29;  Dillon  on 
Mun.  Corp.  5S7.)  The  municipal  authorities  having  deter- 
mined upon  the  width,  character  and  kind  of  improvement 
to  be  made,  and  that  the  same  should  be  paid  for  by  special 
taxation,  according  to  frontage,  it  was  their  duty  to  so  levy 
it  as  that  equality  in  the  imposition  of  the  burden,  as  far  as 
practicable,  should  be  attained.  "Equality,"  says  Mr.  Desty, 
"as  far  as  practicable,  and  security  of  property  against  irre- 
sponsible power,  are  principles  which  underlie  the  power  of 
taxation,  as  declared  ends  and  principles  of  fundamental  laws." 
We  have  repeatedly  held,  that  where  the  improvement  of 
even  a  number  of  streets  would  diffuse  their  benefits  with 
practical  equality  on  property  contiguous  to  each,  they  may 
be  combined  in  a  single  scheme  of  improvement,  and  no  rea- 
son is  apparent  why,  where  an  improvement  of  an  entire  street 
benefits  the  contiguous  property,  upon  different  parts  of  it,  in 
unequal  proportions,  the  city  council,  in  the  exercise  of  their 
discretion,  may  not  divide  the  improvement,  so  as  to  secure 
practical  uniformity  in  the  distribution  of  the  burden.  Abso- 
lute equality  in  the  imposition  of  the  tax  is  not  attainable, 
but  in  all  cases  the  tax  should  be  so  levied,  and  such  system 
of  apportionment  adopted,  that  the  property  subject  to  the 
tax,  as  far  as  practicable,  will  bear  its  just  proportion  of  the 
burthen  in  proportion  to  the  benefits  arising  from  the  improve- 
ment ;  and  where  a  difference  exists,  not  only  in  the  nature, 
extent  and  cost  of  the  improvement,  but  also  in  the  benefits 
accruing  to  contiguous  property  upon  different  parts  of  the 
same  improvement,  the  very  plainest  principles  of  justice 
would  seem  to  require  that  the  tax  be  so  levied  that  the  bur- 
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den  will  be  borne  in  proportion  to  the  benefits  received.  It 
requires  no  evidence  or  argument  to  show  that  an  improve- 
ment of  a  street  through  the  business  center  of  the  city,  re- 
quiring greater  width  and  solidity  of  pavement,  would  bear 
little  proportion,  in  the  benefits  conferred,  to  the  benefits 
accruing  to  residence  property  situated  upon  the  outskirts  of 
the  city,  and  it  would  undoubtedly  be  true  that  the  dispropor- 
tion would  arise  proportionately  as  the  improvement  receded 
from  the  business  center.  It  is  manifest  that  in  this  case, 
unlike  Davis  v.  Litchfield,  supra,  where  there  was  an  attempted 
arbitrary  imposition  of  the  cost  of  the  improvement  in  front 
of  each  lot  contiguous  to  the  street,  there  was  here  an  endeavor 
to  so  organize  the  taxing  district  that  there  should  be  an  equal 
distribution  of  the  tax  upon  property  in  different  sections  of 
the  city,  in  proportion  to  the  benefits  accruing.  This,  we 
think,  was  within  the  legislative  discretion  of  the  city  council, 
and  if  made  by  them  in  the  reasonable  exercise  of  such  dis- 
cretion their  action  is  final.  (Cooley  on  Taxation,  110,, ei  seq.; 
Davis  V.  Litchfield,  supra,)  This  record  fails  to  show  any  such 
abuse  in  the  exercise  of  the  power  conferred  as  to  authorize 
the  court  to  declare  the  ordinances  void.  Undoubtedly  a 
mere  arbitrary  breaking  up  of  the  improvement  into  sections, 
having  a  tendency  to  produce  unequal  distribution  of  the  tax, 
could  not  be  sustained.     But  no  such  case  is  here  shown. 

Other  objections  are  made,  which  we  have  carefully  consid- 
ered, but  which,  in  view  of  the  legislative  discretion  vested  in 
the  city  council  in  determining  the  nature,  character,  extent 
and  description  of  the  improvement,  will  require  no  special 
consideration. 

'  Finding  no  substantial  error  in  this  record,  the  judgment 
of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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Charles  L.  English 

V, 

The  City  of  Da^^villb. 
Filed  at  Springjield  April  2, 189s. 

1.  LocAii  IMPBOVSMENTS — discretion  of  municipal  authoriiiea.  In  the 
passage  of  au  ordinance  providing  for  a  local  Improvement,  the  city 
council  is  clothed  ^rith  power  to  determine  what  improvement  is  re- 
quired, its  nature  and  character,  when  it  shall  be  made,  and  the  mauner 
'of  ita  construction.  These  are  matters  resting  in  the  discretion  of  the 
city  council,  and  that  discretion,  when  honestly  and  reasonably  exer- 
cised, can  not  be  reviewed  by  the  courts. 

2.  Cities  and  YUiLAOES  act — amendments — article  9.  The  sections 
of  the  act  of  April  29, 1887,  relating  to  cities  and  villages,  were  passed 
to  amend  article  'J  of  the  general  Incorporation  act,  and  became  a  part 
of  it.  By  the  act  of  June  15,  lb91,  sections  55  and  63  of  the  act  of  18b7 
were  amended,  and  the  act  of  1893  is  to  be  regarded  as  an  amendment 
to  the  act  of  1887,  as  amended  by  the  act  of  1891,  as  it  relates  to  the  same 
subject  matter,  and,  in  effect,  changes  the  sections  of  the  act  of  1867 
relating  to  the  collection  of  special  assessments. 

3.  The  mere  fact  that  the  act  of  1893  does  not,  in  Its  title,  prof  ens  to 
amend  article  9  of  the  Cities  and  Villages  act,  is  unimportant.  If  the 
later  act  made  a  change  in  the  mode  of  procedure,  it  may  be  regarded 
as  an  amendment  to  the  other  act,  and  the  act  of  1893  includes  special 
taxes  as  well  as  special  assessments,  which  may  be  made  payable  in 
installments. 

Appeal  from  the  County  Court  of  Vermilion  county;  the 
Hon.  John  G.  Thompson,  Judge,  presiding. 

Messrs.  Kimbrough  &  Meeks,  for  the  appellant. 

Mr.  G.  F.  Rearick,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  county  court  of  Vermilion  county, 
from  its  order  confirming  an  assessment  of  special  taxes  levied 
for  the  paving  of  Vermilion  street,  in  said  city,  from  English 
to  Voorhees  street.     The  ordinance  provides  that  the  paving 
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of  street  and  alley  intersections  shall  be  paid  for  by  general 
taxation,  and  that  the  right  of  way  of  a  street  railway  having 
its  track  therein  shall  be  paved  by  the  company,  and^that  the 
remainder  of  the  cost  shall  be  paid  by  a  special  tax  levied 
upon  property  abutting  on  the  line  of  said  improvement,  on 
both  sides,  in  proportion  to  frontage. 

Section  14  of  the  ordinance  provided:  "All  owners  and  oc- 
oupants  of  real  estate  touching  or  abutting  upon  said  street, 
along  the  line  of  said  improvement,  are  hereby  required  to 
make  all  contemplated  private  connections  with  public  sewers, 
water  mains  or  gas  mains  in  said  street  before  the  work  of 
layiiig  any  pavement  thereon  is  commenced.  The  city  clerk 
•shall,  without  delay,  prepare  suitable  notices,  and  cause  the 
same  to  be  served  by  the  street  superintendent,  or  some  mem- 
ber of  the  police  force,  upon  all  property  owners  along  the 
line  of  said  improvement." 

Section  6  of  the  ordinance,  as  originally  adopted,  provided 
for  the  collection  of  the  taxes  in  five  installments,  but  after  the 
act  of  June  17,  1893,  went  into  force,  section  6  was  amended 
to  read  as  follows  : 

"Sec.  6.  That  the  special  taxes  herein  ordered  levied  and 
assessed  shall  be  collected  in  seven  installments,  the  first  of 
which  installments  shall  include  all  fractional  amounts,  leav- 
ing each  of  the  remaining  installments  equal  in  amount  and 
multiples  of  one  hundred  dollars.  Said  first  installment  shall 
be  due  and  payable  on  and  after  confirmation  thereof,  and  the 
second  installment  one  year  thereafter,  and  so  on  until  all 
are  paid, — which  said  assessment  and  installments  shall  bear 
interest  at  the  rate  of  six  (6)  per  cent  per  annum  from  and 
after  thirty  (30)  days  succeeding  the  day  of  confirmation  of  the 
assessment  roll  herein.  And  for  the  purpose  of  anticipating 
the  collection  of  the  second  and  succeeding  installments  afore- 
said, bonds  shall  be  issued,  payable  out  of  said  installments, 
bearing  interest  at  the  rate  of  six  (6)  per  centum  per  annum, 
payable  annually,  and  signed  by  the  mayor  and  city  clerk,  and 
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attested  by  the  corporate  seal  of  said  city  of  Danville.  Said 
bonds  shall  be  each  in  the  sum  of  $100,  and  shall  not  be  dated 
and  iss\}ed  until  ninety  days  after  the  Siaid  installments  begin 
to  draw  interest.  Said  bonds  shall  have  interest  coupons 
attached,  and  shall  in  all  respects  conform  to  the  provisions 
of  the  statute  in  such  case  made  and  provided." 

The  appellant  interposed  two  objections  in  the  county  court 
to  the  confirmation  of  the  tax,  which  are  relied  upon  here : 
First,  that  the  law  does  not  warrant  the  division  of  the  assess- 
ment into  seven  installments,  nor  does  it  warrant  the  issue 
of  improvement  bonds  to  anticipate  their  collection ;  and  sec- 
ond, that  the  ordinance  is  arbitrary,  in  that  the  pavement 
will  be  laid  in  advance  of  necessary  water  mains,  to  lay  which 
the  street  pavement  will  afterward  have  to  be  torn  up. 

Article  9  of  the  act  to  provide  for  the  incorporation  of  cities 
and  villages,  as  originally  enacted  in  1872,  contained  no  pro- 
vision for  the  collection  of  special  assessments  or  special 
taxes  in  installments,  but  on  the  29th  day  of  April,  1887,  the 
legislature  passed  an  act  to  amend  article  9  by  adding  thereto 
thirteen  sections,  numbered  from  55  to  67,  inclusive.  (Laws 
of  1887,  p.  104.)  These  sections  made  provision  for  a  divi- 
sion of  a  special  assessment,  and  for  the  collection  thereof  in 
installments.  On  the  15th  day  of  June,  1891,  sections  55  and 
63  of  the  act  of  1887  were  amended,  (Laws  of  1891,  p.  81,) 
and  as  amended  the  law  provided  for  the  collection  of  special 
assessments  in  five  different  installments.  By  the  terms  of 
the  act  of  1887  the  sections  of  that  act  then  adopted  became 
a  part  of  article  9,  and,  as  we  understand  the  argument,  it  is 
not  questioned  that  the  special  tax  in  question  might  have 
been  collected  in  five  installments,  had  the  proceedings  fol- 
lowed and  conformed  to  the  act  of  1887,  as  amended  in  1891. 
But  this  proceeding  was  not  under  that  act,  but  under  the  act 
of  1893.  (Laws  of  1893,  p.  78.)  The  first  section  of  the 
act  provides,  that  "whenever  the  corporate  authorities  of  any 
city,  town  or  village  have  heretofore  levied  or  shall  hereafter 
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levy  any  special  assessments  pursuant  to  law,  it  shall  be  law- 
ful for  such  corporate  authorities,  at  any  time  prior  to  the 
commencing  the  collection  thereof,  to  provide,  by  ordinance, 
that  said  assessment  shall  be  divided  into  installments,  not 
more  than  seven  in  number,  the  first  of  which  *  *  *  shall 
be  due  and  payable  on  and  after  confirmation  thereof,  and  the 
second  one  year  thereafter,  and  so  on  until  all  are  paid." 
The  section  also  provides  that  the  installments  shall  bear  in- 
terest.    The  second  section  provides  for  issuing  bonds. 

This  act  does  not  mention  special  taxes,  but  only  special 
assessments,  and  it  is  insisted  that  the  act  embraces  nothing 
but  a  special  assessment.  The  title  of  the  act  is  as  follows : 
'*An  act  to  authorize  the  division  of  special  assessments,  in 
cities,  towns  and  villages,  into  installments,  and  authorizing 
the  issue  of  bonds  to  anticipate  the  collection  of  the  deferred 
installments."  The  act  does  not,  on  its  face,  profess  to  amend 
article  9,  or  any  section  thereof,  but,  upon  its  face,  it  appears 
to  be  an  independent  act.  But  after  a  careful  consideration 
of  the  act  we  are  inclined  to  hold  thai  it  should  be  regarded 
as  an  amendment  to  the  act  of  1887,  as  amended  by  the  act 
of  1891.  It  relates  to  the  same  subject  matter,  and,  in  effect, 
changes  the  sections  of  the  act  of  1887  relating  to  the  col- 
lection of  special  assessments  in  installments,  providing  for 
seven  installments  where  the  old  act  only  provided  for  five, 
and  it  contains  a  provision  for  the  issue  of  bonds  to  supersede 
the  issue  of  vouchers  provided  for  under  the  old  act.  The 
mere  fact  that  the  act  does  not,  in  its  title,  profess  to  amend 
article  9,  is  unimportant.  If  the  later  act  made  a  change  in 
the  mode  of  procedure,  the  later  act  may  be  regarded  as  an 
amendment  to  the  other.  {The  People  v.  Wright,  70  111.  388.) 
If,  therefore,  the  act  of  1893  was  an  amendment  to  the  sec- 
tions of  the  act  of  1887  which  were  a  part  of  article  9,  it  is 
plain  that  the  act  of  1893,  under  which  the  assessment  was 
made,  was  also  a  part  of  article  9,  and  if  the.  act  of  1893  was 
an  amendment  of  article  9  and  a  part  thereof,  it  is  clear  the 
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act  included  special  taxes  as  well  as  special  assessments. 
Section  17  of  article  9  declares :  "When  said  ordinance  under 
which  said  local  improvement  shall  be  ordered,  shall  provide 
that  such  improvement  shall  be  made  by  special  taxation  of 
contiguous  property,  the  same  shall  be  levied,  assessed  and 
collected  in  the  way  provided  in  the  sections  of  this  act  provid- 
ing for  the  mode  of.  making,  levying,  assessing  and  collecting 
special  assessments."  The  act  of  1893  provided  a  certain  mode 
for  the  collection  of  special  assessments, — by  installments ; 
and  under  section  17,  supra,  special  taxes  may  be  collected  in 
the  same  manner.  The  first  objection,  therefore,  interposed 
to  the  confirmation  of  the  special  tax,  was  properly  overruled. 
As  respects  the  second  objection  but  little  need  be  said. 
Article  9  of  the  statute  entitled  "Cities,  Villages  and  Towns,** 
confers  the  power  upon  the  corporate  autliorities  of  cities  and 
villages  to  make  local  improvemeilts  by  special  assessment, 
or  by  special  taxation,  or  both,  of  contiguous  property,  or  gen- 
eral taxation,  as  they  shall,  by  ordinance,  prescribe.  In  the 
passage  of  an  ordinance  providing  for  a  local  improvement 
the  city  council  is  clothed  with  power  to  determine  what  local 
improvement  is  required,  its  nature  and  character,  when  it 
shall  be  made,  and  the  manner  of  its  construction.  These 
are  matters  resting  in  the  discretion  of  the  city  council,  and 
that  discretion,  when  honestly  and  reasonably  exercised,  can 
not  be  reviewed  in  the  courts.  (Dunham  v.  Village  of  Hyde 
Park,  75  111.  371 ;  Fagan  v.  City  of  Chicago,  84  id.  231.)  All 
ordinances  must  be  reasonable,  and  not  unfair  or  oppressive 
on  the  citizen.  But  the  ordinance  in  question  is  not  liable  to 
either  of  these  objections.  Perhaps  it  might  be. well,  in  all 
cases  where  a  street  is  being  paved,  to  have  the  water  mains 
and  street  sewers  constructed  before  the  pavement  is  made. 
But  all  such  matters  rest  in  the  sound  discretion  of  the  city 
council. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  Village  op  Clayton 

V, 

Louisa  W.  Brooks. 

Filed  at  Springfield  April  2^  1894, 

1.  Nbolioenoe — ichat  constitutes  contributory  negligence.  Gontrib- 
ntorj  negligence  is  nothing  more  or  less  than  negligence  on  the  part 
of  the  plaintiff,  and  the  rules  of  law  applicable  to  negligence  in  a 
defendant  are  applicable  thereto.  In  general,  the  question  of  negli- 
gence is  one  of  fact.  Hence  an  instruction  is  properly  refused  which 
tells  the  jury,  as  a  matter  of  law,  that  certain  facts  per  ae  constitute 
negligence.  Knowledge  of  a  defect  in  a  sidewalk  by  a  person  injured, 
before  he  goes  upon  the  same,  or  before  the  injury,  does  not  per  ae 
establish  negligence  on  his  part. 

2.  While  one  may  voluntarily  and  unnecessarily  expose  himself  or 
his  property  to  danger  without  thereby  becoming  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  yet  it  is  an  established  rule  that 
when  one  does  knowingly  put  himself  or  his  property  in  danger  there 
is  a  presumption  that  he,  ipso  facto,  assumes  all  the  risks  reasonably 
to  be  apprehended  from  such  a  course  of  conduct.  But  knowledge  in 
this  respect  does  not  necessarily  constitute  contributory  negligence. 
One  may  exercise  due  care  with  full  knowledge  of  the  danger  to  which 
he  is  exposed  or  to  which  he  may  lawfully  expose  himself. 

3.  The  mere  fact  that  a  traveler  is  familiar  with  a  road  or  sidewalk, 
and  knows  of  a  defect  therein,  will  not  impose  on  him  the  duty  to  ex- 
ercise more  than  ordinary  care  in  avoiding  it.  Such  knowledge  is  a 
circumstance,  but  it  should  be  submitted,  with  the  other  facts  of  the 
case,  to  a  jury,  for  them  to  determine  whether,  with  such  knowledge, 
the  plaintiff  exercised  ordinary  care  in  proceeding  on  a  way  known  to 
be  dangerous,  or,  in  proceeding,  used  ordinary  care  to  avoid  injury. 
But  the  mere  fact  that  the  obstructed  or  defective  street  was  out  of  the 
way  of  the  point  at  which  the  traveler  was  arriving,  or  that  he  might 
have  taken  a  nearer  way,  is  immaterial,  as  it  is  the  duty  of  the  town  to 
repair  all  of  its  sidewalks. 

4.  Samb — notice  of  danger — evidence  of  negligence.  The  exposure  of 
person  or  property  to  injury  with  knowledge  of  the  danger  to  which 
the  same  is  exposed,  is  evidence  of  negligence,  as  a  matter  of  fact. 
Therefore,  if  a  person  attempts  to  pass  over  a  sidewalk,  bridge  or  other 
structure,  knowing  the  same  to  be  in  a  dangerous  condition,  and  in 
such  attempt  receives  injury,  his  knowledge  of  the  danger  will  pre- 
sumptively establish  contributory  negligence.    But  such  presumption 
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is  not  conclusive.    It  may  be  rebutted  by  evidence  of  the  exercise  ol 
ordinary  care  under  the  circumstances  of  the  particular  case. 

5.  Contributory  negligence  is  not  shown  by  proof  that  after  know- 
ing the  condition  of  the  street  the  plaintiflf  traveled  on  it  after  dark ; 
and  the  fact  that  a  traveler  on  a  highway  perceives  that  an  obstacle 
therein  is  dangerous  to  persons  attempting  to  pass  it,  is  not  conclusive 
that  he  does  not  use  due  care  in  making  the  attempt.  Nor  does  the 
mere  fact  that  the  plaintiff  might  have  taken  better  and  safer  sidewalks 
than  the  one  he  did  take,  charge  him  with  want  of  ordinary  care. 

6.  In  an  action  against  a  village  for  a  personal  injury  resulting  from 
a  hole  in  a  sidewalk,  one  of  the  ultimate  facts  for  the  jury  is,  was  the 
plaintiff  guilty  of  contributory  negligence.  And  the  fact  that  he  or  she 
returned  home  in  the  night  time  over  the  defective  sidewalk,  with 
knowledge  of  its  unsafe  condition,  is  a  circumstance  proper  to  be 
shown «  as  tending  to  establish  such  negligence.  It  is  an  evidentiary 
fact  proper  to  go  to  the  jury,  as  having  a  tendency  to  prove  the  ultimate 
fact  in  question. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county ;  the  Hon.  William  Marsh,  Judge,  presiding. 

Mr.  William  MoFadon,  for  the  appellant : 

The  appellee  was  herself  guilty  of  and  brought  the  injury 
upon  herself  by  her  own  contributory  negligence,  for  it  is  ap- 
parent that  by  the  exercise  of  ordinary  care  she  could  have 
gone  around  the  hole  without  leaving  the  sidewalk,  or  had  she 
provided  herself  with  a  light,  she  could  have  stepped  over  it 
or  gone  around  it.  Indianapolis  v.  Cook,  99  Ind.  13  ;  Schaefer 
V.  Sandusky,  33  Ohio  St.  249 ;  Barnum  v.  Concord,  2  N.  H. 
392;  Barker  v.  Covington,  69  id.  36;  Fidsom  v.  Und^rhili,  36 
Vt.  531  ;  Earvilie  v.  Carter,  6  Bradw.  422;  Aurora  v.  Brown, 
12  id.  130;  Chicago  v.  Bixhy,  84  111.  82 ;  Centralia  v.  Krouse, 
64  id.  19 ;  Mt.  Vernon  v.  Dvsenchett,  2  Carter,  687. 

Appellee  was  not  in  the  exercise  of  that  degree  of  care 
which  she  must  show  as  a  condition  precedent  to  a  recovery. 
Aurora  v.  Brown,  supra;  Momence  v.  Kendall,  14  Bradw.  232; 
Railroad  Co.  v.  Oreen,  81  HI.  20;  Railroad  Co.  v.  Becker,  76 
id.  27. 
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If  the  plaintiflF,  knowing,  as  she  did,,  the  existence  ot  the 
defects  in  the  walk,  and  that  the  walk  was  thereby  made  dan- 
gerous, chose  to  pass  over  it  late  at  night,  and  when  it  was 
so  dark  that  she  could  not  see  holes  in  it,  she  took  the  risk 
upon  herself,  and  can  not  recover  for  her  injury  in  so  doing. 
Famum  v.  Concord,  2  N.  H.  292 ;  Horton  v,  Ipswich,  12  Gush. 
48S;  Wilson  v.  Charleston,  8  Allen,  138;  Barker  v.  Covington^ 
69  Ind,  36;  Indianapolis  v.  Cook,  99  id.  13. 

In  view  of  the  fact  that  the  defect  in  the  sidewalk  was  a 
visible  one,  and  that  the  plaintiff  had  long  known  the  same, 
and  could  have  reached  her  home  by  another  sidewalk  on 
another  street  said  by  witnesses  to  have  been  safe,  the  eleventh 
instruction  given  for  plaintiff  was  erroneous,  in  telling  the 
jury  that  if  Jefferson  street  was  a  public  street  in  Clayton, 
and  that  there  was  a  sidewalk  on  such  street  maintained  by 
the  village  for  the  use  of  persons  on  foot,  the  plaintiff  had  a 
right,  at  the  time  of  the  injury,  to  pass  over  said  walk  on 
foot,  if  only  plaintiff  was  exercising  ordinary  care  for  her  own 
safety  in  passing  over  the  walk,  and  the  defendant  was  guilty 
of  negligence,  as  alleged  in  the  declaration.  Lovenguth  v. 
Bloomington,  71  111.  240  ;  Centralia  v.  Krouse,  64  id.  19 ;  RaiU 
way  Co,  V.  Taylor,  104  Pa.  St.  314. 

The  instruction  is  also  bad  in  utterly  ignoring  the  question 
of  whether  appellee  was  negligent  in  entering  upon  the  walk 
on  which  she  was  injured,  and  in  permitting  a  recovery,  if 
only,  at  the  time  of  her  injury,  she  was  in  the  exercise  of  ordi- 
nary care  for  her  own  safety.  Railway  Co.  v.  Clark,  2  Bradw. 
123,  and  cases  cited;  Railroad  Co.  v.  Weldon,  52  111.  290; 
Centralia  Y.  Krouse,  64  id.  19;  Horton  v.  Ipswich,  12  Cush. 
488;  Railway  Co.  v.  Taylor,  104  Pa.  St.  314. 

The  defendant  was  only  bound  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  persons  on  foot  using  the  same 
who  were  themselves  in  the  exercise  of  ordinary  care  for  their 
own  safety.  Aurora  v.  Pulfer,  56  111.  276 ;  Chicago  v.  McGiven, 
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78  a.  347 ;    Chicago  v.  Bixby,  84  id.  82 ;   Peoria  v.  Simpson, 
110  id.  294. 

It  is  a  well-defined  principle  of  law,  that  where  there  is 
danger,  and  the  peril  is  known,  a  man  can  not  be  regarded 
as  exercising  ordinary  care  if  he  encounters  it  unnecessarily; 
and  hence  in  this  case,  the  question  being,  did  the  appellee 
unnecessarily  encounter  danger,  the  inquiry  is  as  to  the  ex- 
istence of  other  safe  ways, — not  the  appellee's  knowledge 
thereof.  Schaefer  v.  Sandusky,  33  Ohio  St.  249 ;  Filliam  v. 
Muscatine,  70  Iowa,  862;  Parkkill  v.  Brighton,  61  id.  103; 
McKentry  v.  Keokuk,  ^^  id.  725 ;  Centralia  v.  Krouse,  64  111. 
23 ;  Momence  v.  Kendall,  14  Bradw.  232 ;  President  y.  Carter, 
6  id.  41. 

Mr.  H.  M.  SwoPE,  and  Messrs.  Carter  &  Govert,  for  the 
appellee : 

Appellee  was  not  guilty  of  such  negligence  as  would  pre- 
clude a  recovery  simply  because  she  went  upon  the  sidewalk 
after  she  knew  it  was  defective  or  dangerous.  Aurora  v.  Dale, 
90  111.  47 ;  Bloomington  v.  Chamberlain,  104  id.  273 ;  Joliei  v. 
Conway,  17  Bradw.  577 ;  Ellis  v.  Peru,  23  id.  35 ;  Lovenguth 
V.  Bloomington,  71  111.  240  ;  Osborne  v.  Detroit,  32  Fed.  Rep.  39. 

Whether  or  not  appellee  was  in  the  exercise  of  ordinary  care 
for  her  own  safety,  under  all  the  circumstances,  is  a  question 
of  fact  for  the  jury.  Railroad  Co.  v.  Hutchinson,  120  111.  587 ; 
Railroad  Co,  v.  Bonijield,  104  id.  225;  Chicago  v.  Keefe,  114 
id.  228;  Pennsylvania  Co,  v.  Frana,  112  id.  398;  Lovenguth 
T.  Bloomington,  71  id.  238  ;  Mechanicshurg  v.  Meredith,  54  id. 
84 ;  Pomfrey  v.  Village,  104  N.  Y.  459. 

It  was  not  appellee's  absolute  duty  to  get  medical  aid  at 
once,  but  must  use  ordinary  care,  only.  Elgin  v.  Riordan, 
21  Bradw.  600;  Railway  Co,  v.  Eddy,  72  111.  140. 

The  fact  that  appellee  did  not  go  out  into  the  street,  and 
around  the  defective  walk,  does  not  show  such  a  want  of  care 
on  her  part  as  to  preclude  a  recovery.    Aurora  v.  Dale,  90  111. 
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4:7;  Bloomington  v.  Chamberlain,  104  id.  268;  Ellis  v.  Peru, 
23  Bradw.  35. 

The  question  of  contributory  negligence  is  for  the  jury. 
Frost  V.  Waltham,  12  Allen,  85 ;  Rindge  v.  Colrain,  11  Gray, 
157 ;  Whitaker  v.  West  BoyUton,  97  Mass.  273 ;  Pollard  v. 
Wobum,  104  id.  84 ;  Humphreys  v.  County,  56  Pa.  St.  204 ; 
Weed  V.  Ballston  Spa,  66  N.  Y.  329 ;  Wheeler  v.  Westport,  30 
Wis.  392. 

Per  Curiam:  On  the  night  of  July  22,  1886,  between  the 
hours  of  nine  and  ten  o'clock,  appellee,  while  returning  to  her 
home  in  the  village  of  Clayton,  and  while  passing  over  the 
sidewalk  along  Jefferson  street,  one  of  the  streets  of  that  vil- 
lage, stepped  iiito  a  hole  in  the  sidewalk,  in  consequence  of 
which  she  fell  and  received  severe  personal  injury.  It  appears 
from  her  testimony  that  she  knew  of  the  defect  in  the  side- 
walk three  or  four  weeks  before  the  accident,  and  that  when 
she  left  the  lodge  building,  where  she  had  been  for  the  evening, 
it  was  too  dark  to  see  or  distinguish  anything  on  the  side- 
walk,— ^that  the  night  was  a  dark  and  cloudy  one.  There  were 
no  lights  on  the  street  or  from  adjacent  buildings,  or  other- 
wise, at  the  place  of  the  accident.  The  streets  were  dry. 
Appellee's  nearest  and  most  direct  route  from  the  lodge  room 
to  her  residence  was  over  this  sidewalk.  The  hole  in  the  walk 
was  not  a  large  one.  She  could  have  gone  by  another  route 
in  safety,  which,  however,  was  nearly  two  blocks  farther. 
Appellee  brought  an  action  on  the  case  against  the  village  to 
recover  damages,  which  it  is  claimed  resulted  from  such  in- 
jury. On  the  trial  a  verdict  finding  the  defendant  guilty,  and 
assessing  appellee's  damages  at  $4800,  was  rendered.  The 
court  required  the  appellee  to  remit  the  damage  above  $2500, 
and  rendered  judgment  for  that  sum.  On  appeal  to  the  Appel- 
late Court  that  judgment  was  affirmed,  and  the  village,  by  its 
further  appeal^  brings  the  case  to  this  court. 
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The  affirmance  of  the  judgment  of  the  circuit  court  is  a 
determination  of  all  controverted  questions  of  fact  against 
appellant,  and  is  conclusive  upon  us.  The  controlling  con- 
troverted questions  of  fact  were,  whether  appellant  was  guilty 
of  negligence  in  permitting  the  sidewalk,  at  the  place  where 
the  injury  occurred,  to  be  and  remain  out  of  repair,  and 
whether  appellee  exercised  ordinary  care  for  her  personal 
safety.  We  can,  therefore,  only  consider  the  rulings  of  the 
trial  court  in  respect  of  the  instructions  given,  modified  or 
refused,  and  the  admissibility  of  evidence. 

It  was  contended  by  the  defendant  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  in  passing  over  the  walk 
on  Jefferson  street,  with  a  knowledge  of  the  defect  therein, 
when  by  taking  another  walk,  or  going  out  into  the  street 
around  the  defect,  she  might  have  reached  her  destination  by 
a  safe  route,  though  somewhat  longer,  as  would  preclude  a 
recovery  by  her.  Upon  this  point  several  instructions  are 
asked  on  both  sides,  the  propriety  of  the  ruling  of  the  court 
in  respect  whereof  is  called  in  question. 

By  the  eleventh  instruction  given  at  the  instance  of  plain- 
tiff, the  jury  were  instructed, 'that  if  they  believed,  from  the 
evidence,  "that  Jefferson  street,  in  the  village  of  Clayton,  was 
a  public  street  of  said  village,  opened  and  used  by  the  public 
as  a  public  highway  or  street,  and  that  there  was  on  such 
street  a  sidewalk  maintained  by  the  village  for  the  use  of  the 
public  while  traveling  on  foot,  then  the  plaintiff  had  the  right, 
at  the  time  in  question,  to  pass  over  said  walk  on  foot,  and 
the  fact  that  she  knew  there  was  a  defect  in  the  sidewalk 
should  not,  of  itself,  deprive  her  of  a  right  to  recover  in  this 
case,  if  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant is  guilty  as  alleged  in  the  declaration,  and  that  plaintiff 
was,  at  the  time,  in  the  exercise  of  ordinary  oare  and  prudence 
for  her  own  safety." 

The  court  also  gave  for  plaintiff  an  instruction  marked  "A," 
as  follows : 
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"The  court  instrncts  the  jury,  that  even  if  they  believe, 
from  the  evidence,  that  there  was  at  the  time,  on  the  22d  of 
July,  1886,  a  safer  walk  for  the  plaintiff  to  return  to  her  home 
on  other  streets  than  the  one  taken  by  her,  still,  unless  the 
jury  believe,  from  the  evidence,  that  the  plaintiff,  at  the  time, 
knew  that  such  other  walk  on  such  other  streets  was  a  safer 
one  than  the  one  taken  by  her,  then  she  was  under  no  obliga- 
tion to  take  such  other  walk  to  her  home." 
-  The  defendant  asked  instruction  numbered  12^,  without 
the  words  enclosed  in  brackets,  as  follows : 

"Although  the  jury  may  believe,  from  the  evidence,  that 
the  plaintiff,  on  the  night  of  July  22,  1886,  was  injured  by 
stepping  into  a  hole  in  a  sidewalk  on  Jefferson  street,  in  the 
village  of  Clayton,  yet  if  the  jury  further  believe,  from  the 
evidence,  that  the  plaintiff's  said  injury  was  received  by  her 
while  going  home  from  a  lodge  meeting  in  the  night  aforesaid, 
and  between  nine  and  ten  o'clock  at  night,  and  that  said  night 
was  dark  and  cloudy,  and  if  the  jury  further  believe,  from  the 
evidence,  that  for  some  time  prior  to  receiving  said  injury 
the  plaintiff  knew  of  the  existence  of  said  hole,  and  that  said 
sidewalk  at  and  about  the  place  where  she  was  injured  was 
dangerous  for  persons  going  over  it  on  foot,  [in  the  night  and 
darkness,]  and  if  the  jury  further  believe,  from  the  evidence, 
that  the  plaintiff  could  [safely]  have  gone  to  her  home  from 
the  building  in  which  said  lodge  meeting  was,  by  some  other 
walk,  [and  knew  that  she  could  so  go  home  safely  by  such 
other  walk,]  and  that  considering  the  hour  and  darkness  of 
the  night,  [and  that  said  sidewalk  was  dangerous,  and  all 
other  facts  and  circumstances  in  evidence,]  the  exercise  of 
ordinary  care  and  prudence  on  the  part  of  the  plaintiff  would 
have  required  her  to  have  gone  home  from  such  lodge  building 
by  said  other  sidewalk,  the  jury  are  instructed  that  plaintiff 
did  not  herself  exercise  the  degree  of  care  and  caution  for  her 
safety  required  by  law,  and  the  verdict  of  the  jury  in  this  case 
should  be  for  the  defendant." 
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The  court  refused  the  instruction  as  asked,  and  modified 
the  same  by  inserting  the  words  enclosed  in  brackets,  and 
gave  the  same  as  modified. 

Defendant  also  asked  the  court  to  give  instruction  No.  13, 
which  the  court  refused  to  give  as  asked,  but  modified  the 
same  by  inserting  at  the  star  the  words,  "and  knew  that  she 
could  safely  go  around  and  avoid  the  hole,*'  and  by  striking 
out  the  words  in  brackets,  and  inserting  in  lieu  thereof  the 
words :  "You  should  take  these  facts  into  consideration  in 
passing  upon  the  question  whether,  at  the  time  of  the  alleged 
injury,  the  plaintiff  was  using  reasonable  and  ordinary  pru- 
dence and  caution  for  her  own  safety/'  and  gave  the  same  as 
modified.     The  instruction  as  asked  was  as  follows : 

"Even  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff was  injured  by  stepping  into  a  hole  in  a  sidewalk  on  Jef- 
ferson street,  in  the  village  of  Clayton,  defendant,  on  the  night 
of  July  22,  1886,  yet  if  you  further  believe,  from  the  evidence, 
that  the  plaintiff,  for  some  time  prior  to  receiving  her  said 
injury,  had  known  of  the  existence  of  said  hole,  and  that  said 
sidewalk  was  thereby  rendered  dangerous,  and  that  said  hole 
was  plainly  visible  in  the  daylight  to  the  sight,  then  the  court 
further  instructs  you,  that  if  you  further  believe,  from  the 
evidence,  that  after  entering  upon  said  sidewalk,  and  before 
reaching  the  said  hole,  the  plaintiff  safely,  and  without  mate- 
rial inconvenience  to  herself,  could  have  left  said  sidewalk, 
and  by  means  of  and  on  the  street  there  being  could  have  gone 
around  said  hole  and  avoided  the  same,*  and  that  she  did  not 
do  so,  then  the  court  instructs  you  that  [the  plaintiff  herself 
was  guilty  of  such  negligence  that  she  can  not  recover  in  this 
case,  and  their  verdict  must  be  for  the  defendant.]" 

The  defendant  also  asked  the  court  to  give  other  instruc- 
tions, which  the  court  refused. 

The  ruling  of  the  court  upon  these  instructions  given, 
modified  and  refused,  presents  the  question  whether  a  party 
receiving  a  personal  injury  while  passing  over  a  defective 
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Bidewalk,  with  knowledge  of  its  true  condition,  is  guilty  of 
negligence  contributing  to  the  injury  received,  as  a  matter 
of  law.  The  exposure  of  person  or  property  to  injury  with 
knowledge  of  the  danger  to  which  the  same  is  exposed,  is  un- 
doubtedly evidence  of  negligence  as  a  matter  of  fact.  There- 
fore, if  a  person  attempts  to  pass  over  a  sidewalk,  bridge  or 
other  structure,  knowing  the  same  to  be  in  a  dangerous  con- 
dition, and  in  such  attempt  receives  injury,  his  knowledge  of 
the  danger  will  presumptively  establish  contributory  negli- 
gence. But  such  presumption  is  not  conclusive.  It  is  dis- 
putable, and  may  be  rebutted  by  evidence  of  the  exercise  of 
ordinary  care  under  the  circumstances  of  the  particular  case. 
(Beach  on  Contributory  Negligence,  40.)  Contributory  neg- 
ligence is  nothing  more  or  less  than  negligence  on  the  part  of 
the  plaintifiF,  and  the  rules  of  law  applicable  to  negligence  of 
a  defendant  are  applicable  thereto,  (Beach  on  Contributory 
Negligence,  sec.  161,)  and,  in  ge-neral,  the  question  of  negli- 
gence is  one  of  fact.  Ibid,  sec,  162;  Merrill  on  City  Negli- 
gence, 238;  Niven  v.  Rochester,  76  N.  Y.  619;  Fassett  v. 
Roxhary,  55  Vt.  552 ;  Chicago  and  Eastern  Illinois  Railroad 
Co.  V.  O'Connor^  119  111.  586 ;  Missouri  Furnace  Co,  v.  Abend, 
107  id.  44;  Indianapolis  and  St.  Louis  Railroad  Co.  v.  Mor^ 
genstern,  106  id.  216  ;  Chicago  and  Alton  Railroad  Co.  v.  Boni- 
yield,  104  id.  223.  Hence  an  instruction  is  properly  refused 
which  tells  the  jury,  as  a  matter  of  law,  that  certain  facts 
perse  constitute  negligence.  Pennsylvania  Co,  v.  Conlan,  101 
111.  93 ;  Schmidt  v.  Chicago  and  Northwestern  Railway  Co.  83 
id.  405. 

The  law  is,  we  think,  well  settled,  that  knowledge  of  the 
defect  in  the  sidewalk,  by  the  person  injured,  before  he  goes 
upon  the  same  or  before  the  injury,  does  not  per  se  establish 
negligence  upon  his  part.  Evans  v.  Utica,  69  N.  Y.  166; 
Bassett  Y.  Fish,  76  id.  303;  Weed  v.  Ballston  Spa,  id.  329; 
Bullock  V.  New  York,  99  id.  -654;  Montgomery  v.  Wright, 
72  Ala.  411;  Aurora  v.  Dale,  90  111.  46;  Aurora  v.  Hillman, 
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id.  66 ;  Osage  City  v.  Brown,  27  Kan.  74 ;  Dwire  v.  Bailey, 
131  Mass.  169;  McKenzie  v.  Northfieldi  30  Minn.  466;  Ken- 
worthy  V.  Ironton,  .41  Wis.  647.  The  same  rule  is  stated  in  the 
text  books.  Beach  on  Contributory  Negligence  (pp.  39,  40,) 
says :  "While  it  is  unquestionably  true  that  one  may  volun- 
tarily and  unnecessarily  expose  himself  or  his  property  to 
danger  without  thereby  becoming  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  it  is  nevertheless  an  established 
rule  that  where  one  does  knowingly  put  himself  or  his  prop- 
erty in  danger,  there  is  a  presumption  that  he,  ipso  facto,  as- 
sumes all  the  risks  reasonably  to  be  apprehended  from  such  a 
course  di  conduct.  *  ♦  *  Knowledge,  however,  in  this  re- 
spect, does  not  necessarily  constitute  contributory  negligence. 
It  is  plain  that  one  may  exercise  due  care  with  full  knowledge 
of  the  danger  to  which  he  is  exposed  or  to  which  he  lawfully 
exposes  himself.  This  certainly  is  not  contributory  negli- 
gence." In  Shearman  and  Efedfield  (sec.  376)  it  is  said :  "The 
mere  fact  that  a  traveler  is  familiar  with  the  road,  and  knows 
of  the  existence  of  a  defect  therein,  will  not  impose  upon  him 
the  duty  to  use  more  than  ordinary  care  in  avoiding  it.  *  *  * 
Such  knowledge  is  a  circumstance,  and  perhaps  a  strong  one, 
but  it  should  be  submitted,  with  the  other  facts  of  the  case, 
to  a  jury,  for  them  to  determine,  whether,  with  such  knowl- 
edge, the  plaintiff  exercised  ordinary  care  in  proceeding  on  a 
way  known  to  be  dangerous,  or,  in  proceeding,  used  ordinary 
care  to  avoid  injury.  ♦  *  *  But  the  mere  fact  that  the 
obstructed  street  was  out  of  the  way  of  the  point  at  which  the 
traveler  was  aiming,  or  that  he  might  have  taken  a  nearer 
way,  is  immaterial,  as  it  is  the  duty  of  the  town  to  repair  all 
the  streets."  See,  also,  Erie  v.  Schwingle,  22  Pa.  St.  384; 
Whittaker  v.  West  Boylston,  97  Mass.  273 ;  Merrill  on  City 
Negligence,  139. 

Contributory  negligence  is  not  shown  by  proof  that  after 
knowing  the  condition  of  the  street  the  plaintiff  traveled  on  it 
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after  dark:  (Maltby  v.  Leavenworth,  28  Kan.  745.)  The  fact 
that  a  traveler  on  a  highway  perceives  that  an  obstacle  therein 
is  dangerous  to  persons  attempting  to  pass  it,  is  not  conclu- 
sive that  he  does  not  use  due  care  in  making  the  attempt. 
(Mahoney  v.  Mat.  Railroad  Co.  104  Mass.  73 ;  Lyman  v.  Am- 
herst, 107  id.  339.)  And  this  court  has  said,,  that  traveling 
upon  a  sidewalk,  by  one  having  knowledge  of  dangerous 
defects  therein,  does  not  necessarily  constitute  negligence. 
{Aurora  v.  Dale,  90  111.  46.)  That  case  was  in  many  respects 
similar  to  the  one  at  bar.  So  also  in  Aurora  v.  HUlman,  supra, 
it  was  said :  '*Nor  does  the  mere  fact  that  plaintiff  might  have 
taken  better  and  safer  sidewalks  than  the  one  he  did  take, 
4sharge  him  with  want  of  ordinary  care." 

The  ultimate  fact  submitted  to  the  jury  in  this  case,  in  re- 
spect of  the  matter  under  consideration,  was,  whether  the 
plaintiff  was  guilty  of  contributory  negligence,  and  the  fact 
that  she  returned  home  over  the  defective  sidewalk,  with 
knowledge  of  its  unsafe  condition,  was  a  circumstance  proper 
to  be  shown,  as  tending  to  establish  such  negligence.  It  was 
an  evidentiary  fact,  and  as  such  was  properly  allowed  to  go 
to  the  jury,  as  having  a  tendency  to  prove  the  ultimate  fact 
in  question.  It  was  properly  submitted,  with  all  the  other 
evidence  illustrating  the  same  question.  The  evidence  shows 
that  the  route  taken  was  her  usual  and  most  direct  one  to 
her  home ;  that  the  night  was  dark,  so  that  it  was  impossible 
to  see  the  defect,  and  that  owing  to  the  darkness  she  failed  to 
discover  it  in  time  to  avert  the  injury.  She  testifies  to  the 
care  she  exercised.  It  was  not  her  fault  that  the  street  was 
not  lighted  or  that  the  sidewalk  was  unsafe.  The  hole  in  the 
walk  was  at  one  side,  wa^  small,  and  not  easily  discovered  in 
the  dark,  and  she  might  reasonably  have  expected  to  pass  the 
same  in  safety.  It  can  not  be  said,  under  the  facts  shown, 
that  she  acted  recklessly  or  without  due  care.  But  be  that 
as  it  may,  the  jury,  upon  full  consideration,  have  found  that 
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she  exercised  ordinary  care^  and  that  finding  having  been 
affirmed  by  the  Appellate  Court  is  conclusive  upon  that  ques* 
tion  of  fact. 

While  it  can  not  be  material,  in  view  of  the  authorities,  it 
may  be  said  there  is  no  evidence  that  the  plaintifif  knew  that 
the  other  route,  which  it  is  claimed  she  could  have  taken, 
was  a  safer  one.  The  route  she  took  was  the  one  ordinarily 
used  by  her  in  going  into  the  business  part  of  the  village  and 
returning  to  her  residence.  It  is  not  shown  that  she  was 
familiar  with  the  other  route,  and  it  can  not  be  regarded  as- 
want  of  care  that  she  should  choose,  in  the  night,  the  side- 
walk with  which  she  was  familiar,  rather  than  the  other.  The 
law  casts  no  obligation  upon  her  to  know,  as  a  matter  of  fact, 
that  the  other  route  to  her  home  was  more  safe  than  the  one 
she  chose. 

Various  objections  are  urged  to  other  instructions  given  for 
plaintiff.  No  good  purpose  can  be  subserved  by  an  extended 
examination  of  tjiese  instructions  seriatim.  We  have  con- 
sidered them,  and  find  no  substantial  error.  Taken  as  a- 
whole,  the  instruttions  given  state  the  law  with  substantial 
accuracy.  The  court,  at  the  instance  of  the  defendant,  gave 
seventeen  instrudions  as  asked,  and  modified  two  and  gave 
them  as  modified,  and  refused  fifteen.  There  was  no  sub- 
stantial error  in  the  modification,  and  in  respect  of  the  in- 
structions refused,  it  is  enough  to  say  that  so  much  of  them 
as  was  proper  to  be  given  was  embraced  in  those  given. 

There  was  no  error  in  the  admission  or  rejection  of  testi- 
mony that  could  affect  the  result.    • 

Finding  no  substantial  error,  the  judgment  will  be  affirmed ». 

Judgment  affirmed. 
Mr.  Justice  Craig,  dissenting. 
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V. 

John  W.  Kagky. 
Filed  at  Springfield  April  SI,  1894,    . 

1.  Ejbctment — legal  title  and  right  to  poeaeaeion,  eaaential  to  recovery. 
The  general  rule  is,  that  in  ejectment  the  legal  title  must  prevail.  But 
such  is  not  always  the  case.  The  landlord,  though  the  owner  of  the  fee, 
can  not  recover  against  his  tenant  occupying  under  a  lease,  where  there 
has  been  no  forfeiture  of  the  conditions  of  the  lease. 

2.  So  an  assignee  of  a  note  secured  by  mortgage,  in  possession  of 
the  mortgaged  premises,  can  not  be  turned  out  of  possession  in  an  ac- 
tion of  ejectment  brought  by  the  mortgagee.  An  ejectment  can  not 
be  maintained  against  an  occupant  of  real  estate  so  long  as  he  is  law- 
fully in  possession,  nor  can  the  holder  of  the  legal  title  recover  if  the 
legal  right  to  the  possession  is  in  another. 

3.  The  action  of  ejectment  proceeds  for  the  possession  of  the  prem- 
ises, claiming  that  they  have  been  unlawfully  entered  into  and  unjustly 
withheld.    Facts  which  go  to  disprove  these  make  a  legal  defense. 

4.  It  has  been  held  that  where  a  party  has  entered  into  possession 
under  a  contract  of  purchase,  made  valuable  improvements,  paid  taxes, 
exercised  acts  of  ownership  over  the  property  and  paid  the  amount 
contracted  to  be  paid,  these  are  facts  which  may  be  proven,  and  amount 
to  a  defense  in  an  action  of  ejectment  brought  by  the  vendor  against 
the  vendee. 

5.  In  1854  the  owner  of  a  tract  of  land  gave  a  bond  to  a  railway 
company  for  the  conveyance  of  a  strip  for  a  right  of  way  as  soon  as 
the  line  of  the  road  should  be  located,  and  authorizing  the  company 
to  enter  and  occupy.  In  1872  the  railway  company  took  possession  of 
the  land  without  any  objection  by  the  owner  of  the  legal  title,  and 
complied  with  its  contract,  and  used  the  right  of  way  up  to  1891,  when 
a  grantee  of  the  original  owner  brought  ejectment :  Held,  that  the 
plaintiff  could  not  recover. 

6.  Possession — notice  of  equities.  The  possession  by  a  railway  com- 
pany of  its  right  of  way,  by  operating  its  trains  over  the  same,  is  notice 
to  the  world  of  the  title  or  equities  held  by  such  company. 

7.  Laches — who  may  not  complain.  A  railway  company,  eighteen 
years  after  the  date  of  a  bond  by  a  land  owner  to  convey  it  a  right  of 
way,  took  possession  and  constructed  its  track,  etc.,  without  objection 
by  the  obligor  of  the  bond,  who  was  still  the  owner  of  the  land :  Held, 
that  a  grantee  of  the  owner  could  not  set  up  and  rely  on  the  laches  of 
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the  railway  company,  as  he  had  no  right  until  long  after  the  company- 
en  tered  into  possession. 

8.  Practice — waiver  of  jury — motion  for  new  trial— w  he  them  eceaaary. 
Where  a  jury  is  waived,  and  a  cause  is  tried  by  the  court  alone,  no  mo- 
tion for  a  new  trial  is  required.  If  the  bill  of  exceptions  shows  that 
the  defendants  excepted  to  the  judgment  rendered  by  the  court  in 
favor  of  the  plaintiff,  this  is  all  tbat  is  required  to  entitle  them  to  review 
the  judgment  on  appeal  or  writ  of  error. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
Francis  M.  Wright,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  John  W. 
Kagey,  against  B.  A.  Sands  and  K.  B.  F.  Pierce,  trustees,, 
operating  the  Indianapolis,  Decatur  and  Springfield  railroad, 
to  recover  a  strip  of  land  fifty  feet  wide  off  the  south  end  of 
the  east  half  of  the  north-east  quarter,  and  fifty  feet  oflf  the 
north  end  of  the  west  half  of  the  south-east  quarter,  of  sec- 
tion 31,  all  in  township  16,  north,  range  6,  east  of  the  third 
principal  meridian,  in  Piatt  county, .Illinois,  it  being  a  strip 
occupied  as  right  of  way  for  a  railroad,  by  the  Indiana  and 
Illinois  Central  Kailroad  Company  and  its  successors,  since 
1872. 

The  following  is  an  agreed  state  of  facts  upon  which  a  trial 
before  the  court  without  a  jury  was  had,  a  jury  having  been 
waived : 

"For  the  purpose  of  this  second  trial  of  this  cause,  it  is 
agreed  by  the  attorneys  of  the  respective  parties  that  Kagey, 
the  plaintiff,  shows  a  regular,  perfect  chain  of  title  from  the 
goyernment,  through  John  S.  Hay  ward,  by  regular  convey- 
ances of  the  fee  simple  title,  without  reserving  the  railroad 
right  of  way  in  any  of  the  deeds  down  to  the  plaintiff,  in  all 
the  premises  in  controversy;  that  on  July  2,  1891,  plaintiff 
made  demand,  in  writing,  for  the  immediate  possession  of  the 
premises  in  controversy,  and  that  said  notice  was  served  upon 
the  agent  of  the  defendants  by  delivering  to  him  a  true  copy 
thereof  on  said  date^  that  this  suit  was  commenced  on  Janu- 
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ary  23, 1891,  no  other  notice  to  quit  having  been  given ;  that 
on  the  15th  day  of  March,  A.  D.  1854,  the  same  John  S.  Hay- 
ward,  patentee,  and  his  wife,  gave  to  the  Indiana  and  Illinois 
Central  railroad  their  bond  to  convey,  for  the  right  of  way, 
one  hundred  feet  through  the  north  half  of  section  31,  town- 
ship 16,  north,  range  6,  east  of  the  third  principal  meridian, 
being  a  part  of  the  premises  in  controversy,  as  shown  by  said 
bond,  which  is  admitted  in  evidence ;  that  the  Indiana  and  Illi- 
nois Central  Bailroad  Company  commeijced  work  at  building 
its  railroad  over  said  land  on  November  2,  1872,  and  built  its 
railroad,  and  has  since  occupied  the  strip  in  controversy  for 
right  of  way ;  that  defendants  are  the  legal  successors  of  said 
Indiana  and  Illinois  Central  railroad,  and  claim  under  them, 
through  said  bond,  as  such  successors;  that  both  parties, 
plaintiff  and  defendants,  have  paid  taxes  on  said  strip  of  land 
since  their  occupancy  of  the  same;  that  plaintiff  and  his 
grantees,  back  to  the  patentee,  Hayward,  have  paid  taxes  on 
said  lands  since  date  of  entry,  in  1854.  It  is  also  agreed  that 
John  S.  Hayward  did  not  enter  the  lands  in  the  south-east 
quarter  of  section  31,  township  16,  north,  range  6,  east,  until 
the  1st  day  of  May,  1854 ;  that  said  lands  were  used  as  a  right 
of  way,  when  purchased  by  plaintiff,  were  not  fenced,  and  were 
prairie ;  that  the  right  of  way  is  located  on  or  near  the  line 
between  the  north  half  and  south  half  of  said  section  31,  town- 
ship 16,  north,  range  6,  east  of  the  third  principal  meridian, 
and  it  is  agreed  that  all  deeds  are  admitted  in  evidence  on  this 
trial.  It  is  also  agreed  that  the  center  line  of  section  31,  town- 
ship 16,  range  6,  and  section  36,  township  16,  range  5,  Piatt 
county,  Illinois,  is  just  south  of  the  south  end  of  the  ties  of 
said  Indianapolis,  Decatur  and  Springfield  railroad  track.*' 

The  defendants  also  read  in  evidence  a  bond,  under  seal, 
executed  by  John  B.  Hayward  and  wife  on  the  15th  day  of 
March,  1854,  in  which  they  covenanted  as  follows :  "In  con- 
sideration of  the  probable  location  of  the  Indiana  and  lUi- 
nois  Central  railroad  over  and  upon  the  premises  hereinafter 
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described,  and  one  dollar  to  themin  hand  paid  by  said  com- 
pany, do  hereby,  for  themselves,  their  heirs,  executors,  admin- 
istrators and  assigns,  covenant  and  agree  to  and  with  the 
Indiana  and  Illinois  Central  Railway  Company,  to  convey  to 
said  company,  by  a  good  and  sufiScient  deed  of  quitclaim, 
with  warranty  against  any  claiming  by  or  under  them,  at  any 
time  within  one  year  from  the  date  hereof,  the  right  of  way, 
of  the  width  of  one  hundred  feet,  as  the  same  shall  be  located 
through  the  lands  aqd  premises  now  owned  and  held  by  them, 
and  described  as  follows :  the  same  off  of  the  south  line  of 
the  north  half  of  section  thirty-one  (31),  township  16,  north, 
range  6,  east,  Piatt  county,  Illinois,  with  full  power,  on  the 
definite  location  of  said  road,  to  enter  upon  the  said  lands 
and  premises  of  the  width  aforesaid,  and  to  occupy,  use  and 
control  the  same,  with  all  the  rights  privileges,  profits  and 
appurtenances  of  every  kind,  as  in  fee  simple,"  etc. 

The  defendants  also  read  in  evidence  a  certificate,  dated 
February  10,  1891,  from  Charles  W.  Pavey,  Auditor  of  Public 
Accounts  of  the  State  of  Illinois,  certifying  that  the  records  of 
the  United  States  land  ofiBce,  formerly  located  at  Vandalia, 
Illinois,  but  now  in  his  custody  in  pursuance  of  law,  show 
that  the  north-east  quarter  and  the  south-east  quarter  of  sec- 
tion 31,  in  township  16,  north,  range  6,  east  of  the  third  prin- 
cipal meridian,  were  entered  on  the  22d  day  of  March,  1853, 
by  John  S.  Hayward. 

Upon  the  evidence  thus  introduced,  the  court  rendered  judg- 
ment against  the  defendants,  and  for  the  purpose  of  reversing 
that  judgment  they  have  appealed  to  this  court. 

Messrs.  Lodge  &  Hicks,  for  the  appellants : 
The  action  of  ejectment  proceeds  on  the  theory  of  an  unlaw- 
ful entry  and  unjust  detention.    Any  facts  that  go  to  disprove 
them  make  a  good  defense.   Railroad  Co.  v.  Karnes,  101  111.  402. 
The  relations  between  a  railroad  company  and  one  having 
contracted  to  convey  the  right  of  way  in  consideration  of  the 
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construction  of  the  railroad  over  his  lands,  are  pretty  fully 
discussed  in  Railroad  Co,  v.  Hay,  119  111.  493. 

The  bond  was  not  recorded,  but  the  operating  of  a  railroad 
over  the  strip  fifty  feet  wide,  now  claimed  by  the  plaintiff,  off 
the  south  side  of  the  north-east  quarter,  was  as  good  notice 
to  the  plaintiff,  at  the  time  of  his  purchase,  as  the  record  of 
the  bond  would  have  been.  He  was  bound  to  take  notice  of 
the  rights  of  the  defendant  when  he  purchased.  Crawford  v. 
Railroad  Co.  112  111.  314;  Bank  v.  Dayton,  116  id.  257 ;  Bank 
V.  Sperling,  113  id.  273;    Turpin  v.  Railroad  Co.  105  id.  11. 

In  this  case,  the  stipulation  shows  that  the  Indiana  and 
Illinois  Central  railroad  had  occupied  the  strip  in  contro- 
versy for  the  right  of  way  since  November,  1872;  that  the 
defendants  are  its  legal  successors,  and  claim  under  and 
through  the  bond  as  such  successors.  This  they  may  law- 
fully do.     Railway  Co.  v.  Needles,  85  111.  462. 

The  grant  of  a  right  of  way  to  a  railroad  company  is  not 
revocable  after  it  is  acted  on.  Piatt  v.  Railroad  Co.  65  N.  G. 
74;  Russell  v.  Hubbard,  59  111.  335;  Morris  v.  Railway  Co. 
76  id.  522  ;  Turpin  v.  Railroad  Co.  105  id.  11,  and  cases  cited. 

We  submit  that  the  settled  rule  of  this  court  is,  that  a  con- 
tract for  a  right  of  way,  acted  on  and  performed  by  the  rail- 
road company,  which  is  in  possession,  operating  the  railroad, 
is  a'good  bar  to  ejectment  by  the  former  owner  or  his  grantees, 
and  therefore  the  plaintiff  can  not  maintain  this  action.  Kirby 
V.  Railroad  Co.  109  111.  412 ;  Railroad  Co.  v.  Hay,  119  id.  493  ; 
Railroad  Co.  y.  Karnes,  101  id.  402 ;  Turpin  v.  Railroad  Co. 
105  id.  11. 

An  exception  to  the  overruling  of  the  formal  motion  for  a 
new  trial  would  have  been  of  no  avail,  for  the  exception  to 
the  final  judgment  which  is  preserved  in  the  bill  of  exceptions 
brings  the  whole  case,  on  the  law  and  evidence,  before  this 
court  for  review.  No  motion  for  a  new  trial  was  necessary. 
The  court  had  passed  on  the  evidence  once,  and  the  question 
is,  did  error  intervene  in  its  finding  and  final  judgment. 
8—150  ILI*. 
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Metcalf  V.  Fonts,  27  111.  110;    Mahony  v.  Davis,  44  id.  28S; 
Jones  V.  Buffum,  50  id.  277. 

Mr.  W.  G.  Cochran,  for  the  appellee : 

No  exception  was  taken  to  the  overruling  of  the  motion  for 
a  new  trial,  and  therefore  no  error  can  be  assigned.  Martin 
V.  Foulke,  114  111.  206;  Daniels  v.  Shields,  38  id.  197;  Gould 
V.  Howe,  127  id.  251 ;  Steffy  v.  People,  130  id.  98. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  bill  of  exceptions  does  not  show  that  the  defendants 
excepted  to  the  decision  of  the  court  overruling  a  hiotion  for 
a  new  trial,  and  it  is  claimed  that  this  court,  in  the  absence 
of  that  fact  from  the  bill  of  exceptions,  will  not  review  the 
decision  of  the  circuit  court.  Section  61  of  the  Practice  act 
provides :  **Exceptions  taken  to  the  decisions  upon  the  trial 
of  causes  in  which  the  parties  agree  that  both  matters  of  law 
and  fact  may  be  tried  by  the  court;  and  in  appeal  cases,  tried 
by  the  court  without  the  intervention  of  a  jury,  shall  be  deemed 
and  held  to  have  been  properly  taken  and  allowed,  and  the 
party  excepting  may  assign  for  error  before  the  Supreme  Court 
any  decision  so  excepted  to,  whether  such  exception  relates 
to  .receiving  improper  or  rejecting  proper  testimony,  or  the 
final  judgment  of  the  court  upon  the  law  and  evidence.*' 
Under  this  statute  no  motion  for  a  new  trial  was  required*. 
The  bill  of  exceptions  shows  that  the  defendants  excepted  to 
the  judgment  rendered  by  the  court  in  favor  of  the  plaintiff, 
and  that  was  all  that  was  required  to  entitle  them  to  review 
the  judgment  on  appeal  or  writ  of  error.  Moreover,  we  regard 
the  question  settled  by  former  decisions.  Metcalf  v.  Fonts, 
27  111.  113;  Mahony  v.  Davis,  44  id.  289;  Jones  v.  Buffnm, 
50  id.  278. 

It  is  also  contended,  that  as  plaintiff  established  the  legal 
title  to  the  premises,  he  was  entitled  to  recover  although  there 
might  be  an  equity  in  the  defendants.     The  general  rule  is. 
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that  in  ejectment  the  legal  title  must  prevail.  But  that  is  not 
always  the  case.  The  landlord,  although  the  owner  of  the  fee, 
can  not  recover  against  his  tenant  occupying  under  a  lease, 
when  there  has  been  no  forfeiture  of  the  conditions  of  the  lease. 
So  an  assignee  of  a  note  secured  by  mortgage,  in  possession  of 
the  mortgaged  premises,  can  not  be  turned  out  of  possession 
in  ail  action  of  ejectment  brought  by  the  mortgagor,  as  held 
in  Kilgour  v.  Gockley,  83  111.  109.  In  the  same  case  it  was 
also  held  that  ejectment  can  not  be  maintained  against  an 
occupant  of  real  estate  so  long  as  he  is  lawfully  in  possession. 
So  in  Cohb  v.  Lavalle,  89  111.  331,  it  was  held  that  a  plaintiff 
in  ejectment  can  not  recover,  although  he  has  title,  when  the 
legal  right  to  the  premises  was  in  another.  In  Stow  v.  Rus- 
sell, 3G  111.  20,  it  was  held  that  the  action  of  ejectment  pro- 
ceeds for  the  possession  of  the  premises,  claiming  that  they 
have  been  unlawfully  entered  into  and  injuriously  withheld. 
Facts  wliich  go  to  disprove  this  make  a  legal  defense.  It  w^as 
also  held,  where  a  party  has  entered  into  possession  under  a 
contract  of  purchase,  made  valuable  improvements,  paid  taxes^ 
exercised  acts  of  ownership  over  the  property,  and  paid  the 
amount  contracted  to  be  paid,  they  are  facts  which  may  be 
proven,  and  amount  to  a  defense  in  an  action  of  ejectment 
brought  by  the  vendor  against  the  vendee.  Here  the  vendee 
entered  into  possession  under  a  bond  for  a  deed,  made  valu- 
able improvements,  and  the  consideration  for  the  premises 
described  in  the  bond  has  been  fully  paid.  The  possession  of 
the  defendant  being  lawful,  we  perceive  no  principle  under 
which  the  vendor,  or  a  purchaser  from  the  vendor,  can  recover 
in  an  action  of  ejectment.  In  other  words,  a  vendee  in  pos- 
session under  a  written  contract  which  he  has  fully  performed, 
may  hold  the  possession  of  the  premises  as  against  the  vendor. 
Fleming  v.  Carter,  70  111.  288. 

Some  importance  is  sought  to  be  placed  on  the  fact  that 
the  railroad  company  delayed  entering  upon,  the  land  from 
1854  to  1872.     The  vendor,  so  far  as  appears,  never  found 
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any  fault  with  the  vendee  on  account  of  the  delay,  and  the 
delay  is  a  matter  that  does  not  concern  plaintiff,  as  he  ac- 
quired no  rights  in  the  property  until  long  after  the  railroad 
company  entered  into  possession  of  the  premises  under  the 
bond  for  a  deed.  The  plaintiff  was  not  an  innocent  purchaser. 
When  he  purchased,  the  defendant  was  in  possession,  and  the 
possession  was  notice  of  the  title  held  by  the  railroad  company. 
The  judgment  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


■  J.  Irving  Pearce 

V. 

Moses  Turner  et  al. 

Filed  at  Springfield  April  ^  1894. 

1.  Lease — extension  of  term — option  of  lessor  to  extend  or  sell  to  lessee 
—coriHirued.  In  1875  the  owner  of  premises  leased  the  same  from  May 
1,  1875,  to  May  1, 1880.  The  lease  was  extended,  from  time  to  time,  by 
indorsements  made  thereon,  the  last  being  April  23, 1890,  extending 
the  lease  from  May  1,  1890,  to  May  1, 1895,  which  indorsement  was  as 
foUows:  "This  lease  ♦  ♦  ♦  is  extended  five  yeara  from  May  1, 1890, 
upon  the  same  terms  and  conditions  of  above  extension  made  and  dated 
April  8, 1885.  At  expiration  of  this  extension  it  shall  be  the  privilege 
of  the  party  of  the  first  part,  or  his  heirs  or  assigns,  to  extend  the  said 
lease  from  May  1, 1895,  at  $1200  per  year,  payable  in  monthly  instaU- 
ments,  with  all  the  conditions  of  the  original  lease,  or  to  sell  •  •  ♦ 
the  party  of  the  second  part  ♦  *  *  for  $30,000,  the  said  party  of  the 
second  part  accepting  the  above  conditions  and  terms:"  Held,  that 
the  extension  of  1890  gave  the  lessee  no  rights  in  the  property  after 
May  1,  1895. 

2.  The  advantage  to  be  derived  from  the  privilege  was  a  part  of  the 
consideration  for  the  extension  of  the  lease  from  May  1, 1890,  to  May  1, 
lb95,  and  the  fact  that  the  lessee  accepted  the  terms  and  oonditlons  of 
the  extension  from  May  1, 1890,  to  May  .1, 1895,  including  the  privilege  in 
question,  did  not  operate  to  impose  upon  the  lessor  a  contract  to  either 
extend  the  lease  to  May,  1900,  or  sell  the  premises  at  the  figure  named. 
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Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon. 
Jefferson  Orb,  Judge,  presiding. 

Mr.  H.  W.  Masters,  for  the  appellant. 
Messrs.  Gray  &  Waggoner,  for  the  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  a  bill,  filed  by  the  executors  of  the  will  of  Nathan 
Beadles,  deceased,  to  construe  said  will  and  declare  the  rights 
of  the  parties,  and  also  the  rights  of  the  appellant  under  the 
lease  hereinafter  mentioned.  On  March  26,  1875,  Nathan 
Beadles,  then  of  Lewistown,  in  Fulton  County,  leased  certain 
premises  in  Chicago,  Cook  County,  to  the  appellant  from  May 
1,  1875,  to  May  1,  1880.  The  lease  was  extended  from  time 
to  time  by  written  agreements  of  extension  endorsed  thereon, 
the  last  being  on  April  23,  1890,  extending  the  lease  from 
May  1,  1890,  to  May  1,  1895,  and  in  the  following  words : 

''This  lease,  by  mutual  consent  of  the  parties  whose  names 
are  hereto  attached,  is  extended  five  years  from  May  1, 1890, 
upon  the  same  terms  and  conditions  of  above  extension  made 
and  dated  April  8,  1885.  At  expiration  of  this  extension  it 
shall  be  the  privilege  of  the  party  of  the  first  part,  or  his  heirs 
or  assigns,  to  extend  the  said  lease  five  years  from  May  1, 
1895,  at  $1200  per  year,  payable  in  monthly  installments, 
with  all  the  conditions  of  the  original  lease,  or  to  sell  the  party 
of  the  second  part,  his  heirs  or  assigns,  the  within  described 
property  for  $30,000,  the  said  party  of  the  second  part  ac- 
cepting the  above  conditions  and  terms,  April  23,  1890. 

N.  Beadles,  .  [Seal.] 

J.  Irving  Pearce,     [Seal.]" 

The  agreeement  of  extension  made  on  April  8,  1885,  pro- 
vided, that  the  lease,  by  the  mutual  consent  of  the  parties,  was 
extended  five  years  from  May  1,  1885,  upon  condition  that 
Pearce  should  pay  Beadles  $1000,00  per  year  in  installments 
of  183.34  on  May  1,  1885,  and  the  same  amount  on  the  first 
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day  of  each  and  every  month  thereafter,  daring  the  lease ;  the 
said  extension  and  lease  being  for  the  use  of  lot  13,  as  men- 
tioned in  the  original  lease^  and  in  every  other  respect  and 
condition  as  in  the  original  lease  remaining  in  full  force  and 
effect,  leaving  out  everything  pertaining  to  lot  12,  as  men- 
tioned in  the  original  lease. 

It  was  claimed  by  the  appellant  in  the  court  below  that,  by 
the  terms  of  the  extension  of  April  23, 1890,  as  above  quoted, 
he  was  entitled  either  to  hold  the  premises  for  a  period  of  five 
years  from  May  1,  1895,  or  to  purchase  the  same  at  that 
date  for  $30,000.00 ;  but  the  court  decreed  against  this  claim, 
holding  it  to  be  invalid,  and  finding  that  all  interest  of  the 
appellant  in  the  premises  under  the  lease  terminates  on  May 
1,  1895.  The  present  appeal  is  from  this  decree  of  the  Cir- 
cuit Court.  . 

We  are  of  the  opinion  that  the  trial  court  gave  the  correct 
construction  to  the  extension  made  on  April  23,  1890.  The 
clause  above  quoted  gave  to  Beadles  the  privilege  of  extend- 
ing the  lease  from  May  1,  1895,  at  an  increased  rental,  or  of 
selling  the  premises  to  Pearce  for  $30,000.00.  As  the  grant 
was  of  a  mere  privilege,  which  Beadles  might  or  might  not  ex- 
ercise as  he  saw  fit,  no  binding  obligation  was  imposed  upon 
him,  and  no  right  to  compel  him  to  exercise  the  privilege  was 
conferred  upon  Pearce.  What  was  granted  would  not  be  a 
privilege,  if  its  exercise  was  to  be  a  matter  of  compulsion. 
The  advantage  to  be  derived  from  the  privilege  was  a  part  of 
the  consideration  for  the  extension  of  the  lease  from  May  1, 
1890,  to  May  1,  1895.  The  fact  that  the  party  of  the  second 
part  accepted  the  terms  and  conditions  of  the  extension  from 
May  1,  1890,  to  May  1,  1895,  including  the  privilege  in  ques- 
tion, did  not  operate  to  impose  upon  the  party  of  the  first 
part  a  contract  to  either  extend  the  lease  to  May,  1900,  or  sell 
the  premises  at  the  figure  named. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Jamb8  C.  Yanoikbon  et  al. 

V. 

Fbank  Hbndebson  et  al. 

Filed  at  Springfield  April  2, 1894, 

1.  WiUEiS — devise  construed — "heirs'*  a  word  of  limitation.  A  testator 
provided  by  his  will  as  follows :  "After  the  death  of  my  wife,  as  afore- 
said, I  give  and  bequeath  unto  my  beloved  daughter,  N.,  during  her 
natural  life,  and  after  her  death  to  descend  and  vest  in  her  legal  heirs, 
thirty-five  acres,**  describing  the  land :  Held,  that  the  daughter  took 
the  title  to  the  land  in  fee. 

2.  BuiiB  IN  SHBiiiiY's  OASB— tAe  word 'heirs*  The  rule  is,  whenever 
the  ancestor  takes  an  estate  of  freehold,  and  in  the  same  gift  or  con- 
veyance an  estate  is  limited,  either  mediately  or  Immediately,  to  his 
heirs,  either  in  fee  or  in  tail,  the  word  "heirs"  is  one  of  linlitation  of 
the  estate,  and  not  of  purchase,  and  the  ancestor  takes  the  fee. 

3.  The  word  "heirs"  being  used  in  the  generally  accepted  legal 
sense,  isr,  under  the  rule,  one  of  limitation,  and  no  intention  of  the 
testator,  however  clearly  expressed,  can  change  it  into  a  word  of  pur- 
chase. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Jacob  Foukb,  Judge,  presiding. 

Mr.  Charles  A.  Walker,  and  Mr.  Alexander  H.  Bell,  for 
the  appellants : 

In  favor  of  a  reversal,  we  refer  to  Butler  v.  Huestis,  68  III. 
594;  Belslay  v.  Engel,  107  id.  182;  Walker  v.  Pritchard,  121 
id.  221. 

Messrs.  Binaker  &  Binaker,  for  the  appellees : 

In  support  of  the  decree  of  the  circuit  court  rendered  in  this 

ease,  see  the  following  cases:    Carpenter  v.  Van  OUnder,  127 

111.  42;  Baker  v.  Scott,  62  id.  86;  Bridain  v.  Wilson,  63  id. 

173;   Lynch  v.  Swayne,  83  id.  336;   Ryan  v.  Allen,  120  id. 

648;  Hageman  v.  Ilageman,  129  id.  164. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  a  bill  for  partition,  involving  a  construction  of  the 
following  clause  of  the  last  will  of  Aaron  Yangieson,  deceased : 

^'Sixth — After  the  death  of  my  wife,  as  aforesaid,  I  give, 
devise  and  bequeath  unto  my  beloved  daughter,  Nora  A.  Yan- 
gieson,  during  her  natural  lire,  and  after  her  death  to  descend 
and  vest  in  her  legal  heirs,  thirty-five  acres,"  etc.,  (describing 
the  lands  in  controversy). 

The  wife  of  the  testator  died  before  he  did,  and  the  daughter, 
Nora  A.,  became  seized  of  the  land  upon  the  probate  of  her 
father's  will,  in  Febrtiary,  1887.  She  subsequently  married 
appellee  Frank  Henderson,  and  in  May,  1892,  by  her  last  will 
devised  the  same  lands  to  him.  She  died  September  follow- 
ing, leaving  no  child  or  children  or  descendants  of  such.  Her 
will  was  duly  admitted  to  probate.  Complainants,  in  their 
bill,  claim  for  themselves  and  certain  of  the  defendants,  as 
brothers,  nephews  and  nieces  and  heirs  of  Nora  A.,  under  the 
will  of  Aaron  Yangieson,  whereas  the  defendant  Henderson 
claims  under  the  will  of  his  wife. 

The  sole  question  in  the  case  is,  did  the  will  of  her  father 
vest  the  title  in  fee  in  Nora  A.,  or  did  she  take  only  a  life  estate. 
The  question  is  not  open  to  discussion  under  the  decisions  of 
this  court.  The  rule  in  SheUy's  case  was  held  to  be  in  force 
in  this  State  more  that  twenty  years  ago,  and  that  ruling  has 
been  uniformly  adhered  to  since.  It  is  not  contended  by  counsel 
for  appellants  that  any  sufl&cient  reason  exists  for  overruling 
the  decisions  heretofore  rendered  to  that  effect,  but  an  attempt 
is  made  to  show  that  this  case  is  not  controlled  by  them. 

The  rule  is :  "Whenever  the  ancestor  takes  an  estate  of  free- 
hold, and  in  the  same  gift  or  conveyance  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs,  either  in  fee  or 
in  tail,  the  word  'heirs'  is  one  of  limitation  of  the  estate,  and 
not  of  purchase,  and  the  ancestor  takes  the  fee."  It  is  difficult 
to  see  how  language  could  have  been  employed  to  bring  the 
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devise  more  clearly  within  the  rule,  than  was  used  by  Aaron 
Vangieson  in  the  above  quoted  sixth  clause  of  his  will.  His 
daughter,  Nora  A.,  is  expressly  given  an  estate  during  her 
natural  life, — ^viz.,  an  estate  of  freehold, — and  in  that  gift  an 
estate  is  limited  immediately  to  her  heirs  in  fee.    . 

Against  the  application  of  the  rule,  counsel  earnestly  urge 
the  oft-repeated  objection  that  it  defeats  the  intention  of  the 
testator,  and  it  is  said  an  estate  for  life  is  expressly  given 
Nora  A.  The  word  "heirs"  being  used  in  the  generally  accepted 
legal  sense,  is,  under  the  rule,  one  of  limitation,  and  no  inten- 
tion of  the  testator,  however  clearly  expressed,  can  change  it 
into  a  word  of  purchase.  We  held  in  BaJcer  et  aL  v.  Scott,  62 
111.  88,  that  the  rule  in  SheUy's  case  is  in  force  here  as  a  rule 
of  property,  and  that  the  question  of  intent,  in  determining 
whether  it  is  applicable  in  a  given  case,  does  not  turn  upon 
the  quantity  of  estate  intended  to  be  given  to  the  ancestor,  but 
upon  thQ  nature  of  the  estate  intended  to  be  given  to  the  heirs, 
and  it  was  shown  in  that  case  that  in  the  great  case  of  Perrin 
V.  Blake,  4  Burr.  2579,  (3  Greenl.  Cruise  on  Real  Prop.  313,) 
as  finally  decided  in  the  Exchequer  Chamber,  it  was  admitted 
that  the  rule  in  SheUy's  case  oft^n  defeats  the  undoubted  in- 
tention of  the  devisor,  "for,"  it  is  said,  "there  never  was  an 
instance  where  an  estate  for  life  was  expressly  devised  to  the 
first  taker,  that  the  devisor  intended  he  should  have  any  more. 
But  if  he  afterwards  gives  an  estate  to  the  heirs  of  the  tenant 
for  life,  or  to  the  heirs  of  his  body,  it  is  the  consequence  or 
operation  of  law  that  in  this  case  supervenes  his  intention  and 
vests  the  remainder  in  the  ancestor."  Carpenter  v.  Van  Olinder 
et  aL  127  111.  42 ;  Hageman  et  aL  v.  Hageman  et  aL  129  id.  164  ; 
Wolfer  V.  Hemmer  et  aL  144  id.  654. 

We  are  clearly  of  the  opinion  that  Nora  A.  took  the  fee 
simple  title  to  the  premises  in  question  under  the  will  of  her 
father,  and  that  it  passed,  under  her  last  will,  to  her  husband. 

The  decree  of  the  circuit  court  will  accordingly  be  affirmed. 

Decree  affirmed.  ' 
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1.  EiaKCTIotx— organization  of  village'— form  of  ballot.  A  ballot  cast 
at  an  election  to  organize  certain  territory  as  a  village,  which  reads, 
"Against  corporation,*'  can  not  be  counted  on  the  question  of  incorpo- 
ration. The  ballots  should  be  '*For  village  organization  under  the 
general  law,"  or  "Against  village  organization  under  the  general  law," 
as  required  by  the  statute. 

2.  Continuance — motion  not  supported  by  affidavit.  On  the  contest 
of  an  election  for  the  organization  of  a  village,  a  ballot  of  a  voter  was 
informal,  being  "Against  corporation,"  instead  of  "Against  village  .or- 
ganization under  the  general  law."  After  this  fact  was  discovered  by 
those  contesting,  and  during  the  trial,  they  asked  the  court  to  postpone 
the  trial,  to  enable  them  to  produce  the  voter  to  explain  his  vote,  but 
the  application  was  not  based  upon  any  affidavit  showing  diligence  in 
producing  the  voter  as  a  witness,  or  excuse  for  the  want  of  diligence : 
Held,  that  the  postponement  was  properly  denied. 

3.  Practice  in  the  Supbeme  Covb.t— objections  not  raised  in  trial 
court — coming  too  late.  The  rules  of  practice  will  not  justify  the  re- 
versal of  a  judgment  upon  a  ground  not  suggested  in  the  trial  court, 
and  raised  in  this  court  for  the  first  time  by  way  of  reply,  and  when  it 
is  too  late  for  the  other  side  to  be  heard  upon  it.  The  general  rule  is, 
that  the  appellant  must  abide  by  the  case  made  in  his  opening  brief, 
and  if  he  does  not  there  show  a  sufficient  ground  for  a  reversal  of  the 
judgment,  he  can  have  no  ground  for  complaint  if  it  is  affirmed. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  tke  Hon. 
Charles  J.  Scofield,  Judge,  presiding. 

Messrs.  J.  B.  Bisse  &;  Son,  Messrs.  W.  C.  Hooker  Sc  Son, 
and  Mr.  George  Edmunds,  for  the  appellants : 

The  court  should  have  allowed  plaintiff  to  produce  the  wit- 
ness Pinlay,  and  prove  by  him  that  he  cast  ballot  No.  31,  and 
intended  thereby  to  vote  against  village  organization  under  the 
general  law.  People  v.  Matteson,  17  111.  167;  Talkington  v. 
Turner,  71  id.  234;  Cldrk  v.  Robinson,  88  id.  498;  McKinnon 


Digitized  by  CjOOQ IC 


The  Pkoplb  ex  rel.  v.  Hanson  et  al.  123 

Brief  for  the  Appellees. 

V.  People,  110  id.  305 ;  Winmer  v.  Eaton,  72  Iowa,  374 ;  Broum 
V.  McCtUlom,  76  id.  479. 

One  of  the  main  questions  presented  is,  whether  said  section 
179,  in  respect  to  form  of  ballot,  is  imperative  or  directory. 
This  section  contains  no  negative  words,  or  words  prohibiting 
the  use  of  a  ballot  in  any  other  form.  It  is  only  when  the 
provision  of  the  statute  is  of  the  essence  of  the  thing  required 
to  be  done,  that  it  is  mandatory,  in  the  absence  of  prohibitory 
words ;  otherwise,  when  it  relates  to  form,  and  when  an  act 
is  an  incident,  it  is  only  directory.  Marshall  v.  Langworthy, 
6  Hill,  646 ;  Striker  v.  Kelly,  7  id.  9 ;  Dement  v.  Rokker,  126 
m.  174;  Endlich  on  Statutes,  sec.  3,  and  cases  cited. 

Plaintiff  was  entitled  to  show  the'  elector's  intention  in 
casting  the  ballot.     People  v.  Ferguson,  8  N.  Y.  102. 

Whether  a  statute  is  directory  or  mandatory  depends  upon 
the  sound  construction  of  the  nature  and  object  of  its  require- 
ment.    People  V.  Cook,  14  Barb.  290 ;  8  N.  Y.  67. 

The  intention  is  to  be  gathered  from  the  necessity  or  reason 
of  the  enactment,  and  the  meaning  of  the  words,  enlarged  or 
restricted,  according  to  the  true  intent.  Castner  v.  Walrod, 
83  111.  171 ;  Creese  v.  Aden,  127  id.  237. 

As  to  evidence  to  explain  ballot,  see  McKinnon  v.  People, 
110  111.  305;  Kreitz  v.  Behrensmeyer,  125  id.  141. 

Messrs.  Sharp  &  Berry  Bros.,  for  the  appellees : 

The  law  giving  the  form  of  ballots  is  mandatory.  6  Am. 
and  Eng.  Ency.  of  Law,  325,  327;  State  v.  McKennon,  8  Ore. 
493. 

In  determining  upon  a  majority,  blank  votes  or  illegal  votes, 
if  any,  are  not  to  be  counted,  and  a  candidate  may  be  chosen 
without  receiving  a  majority  of  the  votes  of  all  who  actually 
participated  in  the  election,  although  the  law  required  a  ma- 
jority to  elect.     Cooley's  Const.  Lim.  (5th  ed.)  sec.  614. 

When  the  statute  says  certain  words  shall  be  on  the  ballot, 
we  take  it  for  granted  that  the  requirement  of  the  law  must 
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be  complied  with,  and  where  it  has  not  been  complied  with, 
as  in  the  case  at  bar,  the  ballot  should  be  rejected.  Mechem 
on  Public  Offices,  chap.  5,  sec.  191 ;  People  v.  Township  Board, 

14  Mich.  28. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
brought  by  the  state's  attorney  of  Hancock  county,  on  the  re- 
lation of  certain  property-owners  and  tax-payers,  to  test  the 
legality  of  the  organization  of  the  village  of  West  Point,  in 
that  county.  The  information  is  brought  against  the  officers 
of  the  village,  and  charges  that,  without  any  warrant  or  right 
whatsoever,  T.  H.  Hanson  was  holding  and  exercising  and  had 
usurped  the  office  of  president,  Henry  Hinkle  and  five  others 
the  office  of  trustees,  and  J.  W.  Cunningham  the  office  of  clerk, 
of  the  village,  and  prays  that  they  be  required  to  answer  by 
what  warrant  they  hold  and  execute  their  respective  offices. 

Tbe  defendants,  by  their  plea,  set  up  in  detail  the  proceed- 
ings for  the  organization  of  the  village,  resulting  in  an  order 
declaring  it  duly  organized,  and  calling  an  election  for  the 
choice  of  village  officers,  and  that  at  such  election  the  defend- 
ants were  duly  elected  to  their  respective  offices,  and  that  they 
had  qualified  and  taken  possession  of  those  offices,  and  that 
by  that  warrant  they  held  the  same  and  discharged  the  duties 
thereof. 

To  this  plea  the  relators  filed  two  replications,  in  the  first  of 
which  it  was  alleged  that,  at  the  time  of  presenting  the  peti- 
tion to  be  organized  as  a  village,  the  territory  embraced  within 
the  proposed  organization  did  not  contain  three  hundred  in- 
habitants, and  in  the  second  of  which  it  was  alleged  that,  at 
tlie  election  upon  the  question  of  organizing  as  a  village,  there 
was  not  a  majority  of  the  votes  polled  in  favor  of  organization. 

Issues  being  duly  joined  upoi  these  replications,  the  cause 
was  tried  before  the  court,  a  jury  being  waived,  and  upon  such 
trial  it  was  admitted  that  at  the  time  of  the  presentation  of 
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the  petition  for  organization,  the  territory  embraced  in  the 
proposed  village  contained  three  hundred  inhabitants,  thus 
disposing  of  the  issue  on  the  first  replication.  As  applicable 
to  the  other  issue,  duly  authenticated  copies  of  the  various 
proceedings  alleged  in  the  defendants'  plea  were  read  in  evi- 
dence, including  the  poll-books,  tally-sheets  and  returns  of  the 
election  upon  the  question  of  organizing  as  a  village,  and  also 
the  certificate  of  the  canvassing  board,  from  which  it  appeared 
that  forty-one  votes  were  cast  "For  village  organization  under 
the  general  law,"  and  forty  votes  "Against  village  organization 
under  the  general  law,*'  and  that  it  was  thereupon  duly  de- 
clared by  the  canvassing  board  that  there  was  a  majority  of 
one  vote  cast  "For  village  organization  under  the  general  law." 
As  it  appeared,  however,  by  the  poll-books  that  eighty-two 
ballots  were  cast  at  the  election,  the  court,  at  the  instance  of 
the  relators,  ordered  the  ballots  to  be  opened  and  recounted, 
and  upon  such  count  it  was  found  that  forty-one  votes  were 
cast  "For  village  organization  under  the  general  law,"  and 
forty  votes  "Against  village  organization  under  the  general 
law,"  and  that  one  ballot  was  cast  on  which  were  written  the 
words,  "Against  corporation."  This  ballot  had  on  it  the  num- 
ber 31,  and  the  name  on  the  poll-book  bearing  that  number 
was  that  of  William  B.  Finley.  The  counsel  for  the  relator 
thereupon  asked  the  court  to  continue  or  postpone  the  trial 
to  the  following  day,  so  that  Finley,  who,  as  counsel  suggested, 
was  old  and  infirm  and  lived  about  twelve  miles  distant,  might 
be  sent  for  as  a  witness,  counsel  stating  that  they  would  prove 
by  Finley  that  he  cast,  the  ballot  in  question,  and  that  he  in- 
tended thereby  to  vote  against  village  organization  under  the 
general  law.  The  continuance  or  postponement  of  the  trial 
asked  for  being  objected  to  by  counsel  for  the  defendants,  was 
denied  by  the  court,  and  there  being  no  further  evidence  of- 
fered, the  court,  after  hearing  the  arguments  of  counsel,  gave 
judgment  in  favor  of  defendants.  From  that  judgment  the 
relators  have  appealed  to  this^court. 
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Of  course  it  is  apparent  that  the  judgment  of  the  Circuit 
Court  was  reached  only  by  disregarding  and  rejecting  the  bal- 
lot on  which  were  written  the  words,  "Against  corporation/' 
since  if  that  ballot  were  counted  as  a  vote  "Against  village 
organization  under  the  general  law,"  there  would  have  been 
the  same  number  of  votes  against  as  in  favor  of  such  organ- 
ization, and  there  would  consequently  have  been  no  majority 
in  favor  of  organization,  and  the  measure  would  have  been 
defeated.  The  only  question  presented  by  the  appeal  then  is, 
whether  that  ballot  was  properly  rejected. 

We  think  it  very  plain  that  the  rejected  ballot  was  not,  on 
its  face,  entitled  to  be  counted  as  a  vote  either  for  or  against 
village  organization.  Section  2,  of  article  11,  of  tbe  general 
law  in  relation  to  the  organization  of  cities' and  villages,  pro- 
vides that,  in  proceedings  to  organize  a  village,  each  qualified 
voter,  resident  within  the  proposed  village,  shall  have  the  right 
to  cast  a  ballot  at  the  election,  with  the  words  thereon,  "For 
village  organization  under  the  general  law,"  or  "Against  vil- 
lage organization  under  the  general  law,"  and  by  section  7  it  is 
provided  that  if  a  majority  of  the  votes  cast  at  such  election 
is  for  village  organization  under  the  general  law,  the  proposed 
village,  with  the  boundaries  and  name  mentioned  in  the  peti- 
tion, shall  from  thenceforth  be  deemed  an  organized  village 
under  the  statute.  But  it  is  claimed,  (1)  that  it  was  compe- 
tent for  the  relators  to  show  by  extrinsic  evidence  that  the 
intention  of  the  voter  who  cast  the  ballot  was,  to  vote  against 
village  organization  under  the  general  law,  and,  (2)  that  the 
court  erred  in  refusing  to  postpone  the  trial  for  the  purpose 
of  giving  the  relators  an  opportunity  to  produce  the  voter  as  a 
witness,  so  as  to  prove  by  him  his  intention  in  casting  a  ballot 
with  the  words  "Against  corporation"  written  thereon.  It  is 
manifest  that  if  either  of  these  two  propositions  is  decided 
adversely  to  the  relators,  the  judgment  must  be  afJSrmed. 

Without  expressing  any  opinion  then  upon  the  question 
whether  the  rejected  ballot  might  not  have  been  explained  by 
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the  testimony  of  the  voter,  it  is  sufficient  to  say,  that  no  error 
is  shown  to  have  been  committed  by  the  court  in  refusing 
ito  postpone  the  trial  for  the  purpose  of  giving  the  relators 
an  opportunity  to  produce  the  voter  as  a  witness.  At  the 
time  the  application  for  such  postponement  was  made,  the 
trial  was  in  progress.  The  application  was  based  upon  no 
affidavit  or  other  proof,  and  nothing  was  submitted  for  the 
court  to  act  upon  beyond  the  mere  unsworn  suggestion  of 
counsel.  That  suggestion  was  merely  that  the  witness  was  old 
and  feeble,  and  lived  about  twelve  miles  away,  and  that  the 
relators  could  prove  by  him  that  he  cast  the  ballot  in  question, 
and  that  he  intended  thereby  to  vote  against  village  organiza- 
tion under  the  general  law.  No  proof  or  suggestion  even  was 
made  that  the  materiality  of  his  testimony  had  then. for  the 
first  time  become  known  to  counsel,  nor  was  the  least  show- 
ing made  of  any  diligence  on  their  part  in  ascertaining  the 
materiality  of  his  testimony,  or  in  procuring  his  attendance  as 
a  witness.  It  is  too  clear  to  require  discussion,  that  no  case 
was  made  out  which  made  it  the  duty  of  the  court  to  postpone 
the  trial,  and  it  follows  that  the  refusal  of  the  court  to  grant 
such  postponement  was  not  an  error  which  can  be  assigned  on 
appeal. 

We  find  no  error  in  the  record,  and  the  judgment  will  there* 
fore  be  affirmed.  Judgment  afirmed. 

Upon  an  application  for  a  rehearing,  the  following  addi- 
tional opinion  was  filed : 

Per  CuRiAft :  By  their  petition  for  a  rehearing,  the  relators 
make  the  single  point,  that  the  election  upon  the  question  of 
organizing  the  village  was  not  held  under  the  Australian  Ballot 
Law.  This  point  was  not  made  in  the  Circuit  Court,  and  it 
was  suggested  in  this  court  for  the  first  time  in  the  last  six 
lines  of  the  relators'  reply  brief.  We  did  not  notice  it  in  our 
opinion  because  it  came  too  late.  The  rules  of  practice  will 
not  justify  the  reversal  of  a  judgment  upon  a  ground  not  sug- 
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gested  in  the  trial  court,  and  raised  in  this  court  for  the  first 
time  by  way  of  reply,  and  when  it  is  too  late  for  the  other  side 
to  be  heard  upon  it.  The  general  rule,  and  one  from  which 
we  see  no  cause  for  departing  in  this  case,  is,  that  the  appel- 
lants must  abide  by  the  case  made  in  their  opening  brief,  and 
if  they  do  not  there  show  a  sufficient  ground  for  a  reversal  of 
the  judgment,  they  can  have  no  ground  of  complaint  if  it  is 
affirmed. 

Furthermore,  the  question  as  to  the  mode  in  which  the  elec- 
tion was  conducted  was  not  presented  by  the  pleadings.  As  is 
stated  in  the  foregoing  opinion,  the  replications  filed  to  the 
-plea  setting  up  the  proceedings  which  resulted  in  the  organi- 
zation of  the  village,  including  the  election,  raised  but  two 
issues  of  fact,  viz.,  (1)  that  the  territory  embraced  in  the  pro- 
posed village  did  not  contain  three  hundred  inhabitants,  and 
(2)  that  at  the  election,  there  were  not  a  majority  of  the  votes 
polled  in  favor  of  organization.  Of  course,  by  familiar  rules 
of  pleading,  all  facts  alleged  in  the  plea  and  not  traversed  by 
the  replications  were  impliedly  admitted.  The  issue  tendered 
by  the  first  replication  having  been  abandoned,  the  only  issue 
before  the  court  at  the  trial  was,  whether  a  majority  of  the 
votes  polled  were  in  favor  of  organization.  The  question  as  to 
the  mode  in  which  the  election  was  held,  or  of  its  validity,  was 
not  presented  by  the  pleadings,  but  the  relators,  by  failing  to 
raise  the  issue  by  replication,  impliedly  admitted  that  the 
election  was  valid.  The  issue  tendered  by  them  having  been 
found  against  them,  they  will  not  be  permitted  now  to  go  back 
and  recall  their  admission,  so  as  to  raise  a  new  issue. 

We  see  no  ground  for  awarding  a  rehearing,  and  the  peti- 
tion therefor  will  accordingly  be  denied, 

Reliearing  denied. 
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!•    Highway — dedication — acceptance  hy  the  public.    The  fencing  of  19Q    8229 
Iftnd  to  correspond  with  an  old  road  not  laid  out,  without  acceptance 
after  that  by  the  pnblic,  does  not  constitute  a  highway  by  dedication. 

2.    Baus — eatabliahinff  by  prescription — passive  use.     The  nser  of 
private  property,  to  ripen  into  a  prescriptiYe  right,  must  be  adverse   ^215  ^169 
to  the  owner.    Mere  passive  nse  is  never  sufficient.    It  must  also  be  215    *170 
open,  adverse  and  under  claim  of  right.  ^215  *  172 

41.  Saiob — by  prescription — over  uninclosed  land^.  In  order  to  estab- 
lish a  public  highway,  by  prescription,  over  uninclosed  lands,  there 
must  be  something  mor^  than  mere  travel  over  it  by  the  public.  It 
must  appear  that  the  user  is  under  a  clain^  of  right  in  the  public,  and 
not  by  mere  acquiescence  on  the  part  of  the  owner.  Express  notice  is 
not  necessary,  but  there  must  be  such  conduct  on  the  part  of  the  public 
authorities  as  to  reasonably  inform  the  owner  that  the  highway  is  used 
under  a  claim  of  right. 

4.  Where  a  road  through  uninclosed  land  was  on  a  tortuous  line,  the 
little  work  done  on  it  in  all  the  years  it  had  been  traveled  can  not  be 
said  to  be  notice  that  it  was  being  used  under  a  claim  of  public  right. 
Where  the  authorities  allowed  other  parts  of  the  way  to  be  fenced  up 
and  changed,  the  owi^qt  of  the  land  had  the  right  to  presume  that 
the  road  over  it  was  being  used  by  the  public  just  as  it  was  over  other 
lands,  and  that  by  permitting  it  to  be  so  used  none  of  his  lights  were 
waived. 

5.  Same — prescription — suffering  parts  of  the  road  to  be  closed.  On 
the  question  whether  a  road  is  a  highway  by  prescription,  and  espe- 
cially where  it  is  at  least  doubtful  whether  the  user  over  a  party's  land 
was  adverse,  under  a  claim  of  right,  or  merely  by  permission,  it  is 
proper  to  show  how  the  public  authorities  treated  the  road  at  other 
places,  and  that  they  suffered  the  owner  of  the  lands  to  fence  up  the 
road. 

6.  Samb — changes  in  the  line.  In  determining  whether,  under  the 
evidence,  a  public  highway  has  been  established  over  a  defendant's 
land,  the  testimony  as  to  changes  at  other  points  Is  also  to  be  consid- 
ered, as  it  is  a  part  of  the  evidence  in  the  case  bearing  on  that  question. 

9—150  Iz.li. 
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Briefs  of  Counsel. 

Writ  of  Error  to  tlie  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Macoupin  county ;  the  Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Anderson  &  Bbll,  for  the  plaintiff  in  error : 

The  cases  of  Kyle  v.  Town  of  Logan,  87  111.  64,  and  Fox  v. 
Virgin,  5  Bradw.  515,  are  cited  to  show  that  the  public  can 
not  acquire  a  highway,  by  prescription,  over  vacant  land.  In 
those  cases  the  travel  by  the  public  had  been  confined  to  no 
particular  line,  nor  had  the  road  been  maintained  by  the  pub- 
lic as  a  highway. 

If  a  single  track  be  used  as  and  for  a  public  road,  and  be 
traveled  generally  by  the  public,  as  such,  without  objection 
by  the  owner  of  the  land  for  more  than  twenty  years,  though 
not  fenced  on  either  side,  it  may  become  a  highway  by  pre- 
scription.    Shugart  v.  Halliday,  2  Bradw.  45. 

Slight  deviations  in  the  line  of  travel,  to  avoid  a  temporary 
obstruction,  will  not  defeat  the  prescriptive  right.  OentUman 
V.  Soule,  32  III.  271.   * 

Mr.  R.  B.  Shirlbt,  for  the  defendant  in  error: 

To  establish  a  highway  by  prescription,  it  must  be  shown 
that  the  use  of  it,  as  such,  has  been  public  for  twenty  years, 
adverse  or  under  claim  of  right,  uninterrupted,  with  the  acqui- 
escence, and  yet  without  agreement,  of  the  owner  of  the  land, 
made  within  that  period.  Oentleman  v.  Soule,  32  HI.  271 ; 
Toof  V.  Decatur,  19  Bradw.  204. 

The  tract  of  land  of  appellee  was  wild,  uninclosed  timber  or 
brush  land.  The  mere  acquiescence  of  the  owner  in  public 
travel  over  his  wild,  uninclosed  timber  land  for  over  twenty 
years  is  not  sufficient  to  give  the  public  title  to  any  part  of 
the  land.     Fox  v.  Virgin,  5  Bradw.  515. 

The  public  does  not  acquire  a  public  road  over  vacant  and 
unoccupied  land  by  travel  over  the  same  for  twenty  years  or 
more,  merely  from  acquiescence  on  the  part  of  the  owner. 
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Kyle  T.  Town  of  Logan,  87  111.  64 ;  Fox  v.  Virgin,  6  Bradw. 
513;  Warren  y.  Jacksonville,  15  111.  236;  State  v.  Horn,  35 
Kan.  717. 

The  evidence,  however,  of  those  changes  is  important,  in 
going  to  show  that  neither  the  public  nor  the  public  authori- 
ties ever  held,  or  claimed  to  hold,  the  road  adversely  to  the 
owners  of  the  land, — an  element  which  is  necessary  to  an 
easement.  A  permissive  use  can  not  be  adverse,  and  will  not 
serve  as  a  basis  of  a  claim  of  right  of  way.  Pentland  v.  Keeps, 
41  Wis.  490;  Jones  v.  Davis,  35  id.  376;  Talbot'y.  Grace,  30 
Ind.  389. 

Mr.  JusTioB  Wilkin  delivered  the  opinion  of  the  Court : 

Appellee  was  sued,  before  a  justice  of  the  peace,  for  plac- 
ing and  maintaining  an  obstruction  in  a  public  highway,  an\i 
judgment  was  recovered  against  him.  He  appealed  to  the  cir- 
cuit court  of  Macoupin  county,  where  the  case  was  tried  before 
the  court  without  a  jury,  and  judgment  rendered  in  his  favor. 
From  that  judgment  appellant  prosecutes  this  appeal. 

The  only  substantial  question  in  the  case  is,  whether  the 
locus  in  quo  had  become  a  public  highway  by  prescription. 
There  was  a  traveled  way  over  the  north-east  quarter  of  the 
south-east  quarter  of  section  16,  township  9,  range  7,  Macou- 
pin county,  owned  by  appellee  at  the  time,  across  which  he 
erected  fences — the  alleged  obstructions.  This  traveled  route 
crossed  the  south  line  of  the  forty  near  the  south-west  corner, 
and  ran  in  a  meandering,  north-easterly  direction,  to  the  north 
line,  about  thirty-two  rods  east  of  the  north-east  corner,  thence 
east  to  the  corner,  and  thence  north.  This  road  extending 
across  the  forty-acre  tract  was  part  of  a  continuous  line  of 
travel  from  south-west  to  north-east,  which  had  been  used  by 
the  public  for  more  than  twenty  years,  but  it  is  not  shown  that 
any  part  of  it^was  ever  legally  laid  out  and  opened.  During 
the  earlier  years  of  travel  it  was  over  uninclosed  timber  land. 
The  land  of  appellee  seems  to  have  been  post  oak  timber. 
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partly  oat  off  and  grown  up  in  brush.  There  is  no  proof  of 
a  road  having  been  opened  over  it,  and  from  its  meander- 
ing course  the  line  of  travel  doubtless  became  fixed,  as  fre- 
quently happened  in  the  early  settlement  of  the  country,  by 
persons  finding  the  most  convenient  way  across  timber  land 
without  cutting  down  the  trees  and  bushes.  The  land  re- 
mained vacant  and  uninclosed  until  about  four  years  prior 
to  the  beginning  of  the  suit  before  the  justice  of  the  peace, 
except  that  many  years  prior  to  that  time  one  Julian,  then 
owning  the  land,  made  an  improvement  on  it,  placing  a  fence 
across  the  road,  and  thereby  changing  the  line  of  travel  around 
a  small  orchard.  The  improvement  was  abandoned,  and  the 
old  line  was  resumed  about  twenty-one  or  twenty-two  years 
prior  to  the  suit.  There  was,  in  1878,  a  small  amount  of 
work  done  by  the  public  on  this  land,  at  a  hill  near  the  south 
line,  and  there  was  perhaps  some  brush  cut  away  at  places  to 
widen  it.  North  and  south  of  defendant's  land  work  was  done 
from  time  to  time.  It  is  not  denied  that  within  twenty  years 
substantial  changes  had  been  made  in  the  road,  both  north 
and  south,  by  land  owners  fencing  across  it  and  forcing  the 
travel  around  fields,  upon  the  lines,  and  that  the  road  authori- 
ties, without  legal  proceedings  to  vacate  the  old  road  or  locate 
a  new  one,  acquiesced  in  such  changes.  Over  the  defendant's 
land  the  travel  has  been  substantially  on  the  same  line,  except 
as  it  temporarily  changed  to  avoid  a  "mud  hole"  or  a  "bush.** 
About  four  years  ago  defendant  inclosed  the  land  on  the  east, 
and  then  built  his  fence  near  the  east  side  of  the  road,  follow- 
ing its  meanderings,  but  in  February,  1891,  fenced  across  it 
near  the  north  and  south  lines  of  his  land. 

Conceding  that  the  act  of  building  defendant's  fence  to 
correspond  with  the  road  indicated  an  intention  to  make  a 
dedication  to  the  public,  there  ia  no  claim  of  acceptance  after 
that  time  by  the  public,  and  hence  it  could  not  be  successfully 
>contended  that  there  was  a  highway  by  dedication.  In  fact 
1310  such  claim  is  made.     Had  a  public  road  been  established! 
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by  prescription,  over  the  defendant's  land  prior  to  February, 
1891  ?  The  circuit  court  held  there  had  not.  It  refused  a 
proposition  submitted  by  the  plaintiff,  holding  '/that,  under 
the  evidence  in  this  case,  a  public  highway  is  shown  to  exist 
at  the  time  and  place  where  and  when  the  obstructions  men- 
tioned in  the  evidence  were  placed/'  etc.  It  also  refused  to 
hold  several'other  propositions  submitted  by  plaintiff,  to  the 
effect  that  changes  at  points  not  on  defendant's  land  would 
not  operate  to  defeat  the  right  of  the  public  to  the  highway 
at  the  places  obstructed.  Manifestly,  our.  decision  must  turn 
npon  the  ruling  of  the  court  on  the  first  proposition.  Eefusing 
it,  rendered  the  others  immaterial.  In  determining  whether, 
under  the  evidence,  a  public  highway  was  established  over 
defendant's  land,  the  testimony  as  to  changes  at  other  points 
was,  of  course,  to  be  considered,  because  it  was  part  of  the 
evidence  in  the  case  bearing  on  that  question,  but  there  is 
nothing  in  the  record  from  which  it  can  be  assumed  that  the 
case  turned  upon  that  particular  fact. 

It  is  well  understood  thai  the  user  of  private  property,  to 
ripen  into  a  prescriptive  right,  must  be  adverse  to  the  owner. 
Mere  permissive  use  is  never  sufScient.  "It. must  also  be 
open,  adverse,  and  under  claim  of  right."  (Oentleman  v.  Soule, 
32  111.  279.)  "Our experience  teaches  that  land  has  been  used 
by  the  public  in  different  parts  of  the  State,  for  purposes  of 
travel,  When  it  was  vacant  and  unoccupied,  the  owner  having 
no  occasion  to  occupy  it  exclusively.  It  would  be  unjust  to 
Bay  that  the  public,  by  this  acquiescence,  under  such  circum- 
stances, acquired  a  title  to  a  part  of  the  land."  {Kyle  v.  Town 
of  Logan,  87  111.  64.)  In  order  to  establish  a  public  highway, 
by  prescription,  over  uninclosed  lands,  there  must  be  some- 
thing more  than  mere  travel  over  it  by  the  public.  It  must 
appear  thajb  the  user  is  under  a  claim  of  right  in  the  public, 
and  not  by  mere  acquiescence  on  the  part  of  the  owner.  Ex- 
press notice  is  not  necessary,  but  there  must  be  such  conduct 
on  the  part  of  the  public  authorities  as  to  reasonably  inform 
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the  owner  that  the  highway  is  used  tinder  a  claim  of  right. 
In  the  first  place,  it  is  unreasonable  to  suppose  that  road 
authorities  would  claim,  or  a  property  holder  suspect,  that  a 
public  highway  was  to  be  located  on  the  tortuous  line  of  the 
road  in  question.  The  little  work  done  on  it  in  all  the  years 
that  it  has  been  traveled  can  not  be  said  to  amount  to  notice 
that  it  was  being  used  under  a  claim  of  public  right.  The 
work  did  not  amount  to  an  improvement  of  a  public  highway. 
It  was  rather  for  the  temporary  purposes  of  travel.  If  the 
intention  had  been  to  claim  it  as  a  public  highway,  it  is  but 
reasonable  to  suppose  that  it  would  have  been  opened  out  and 
improved,  so  that  ''driving  around  mud  holes  and  bushes" 
would  have  been  unnecessary. 

But  we  think  the  slight  circumstance  of  work  having  been 
done  on  defendant's  land,  as  indicating  a  claim  of  public  right, 
is  more  than  rel>utted  by  the  fact  that  much  more  work  was 
done  at  o|;her  places,  and  changes  allowed  to  be  made  without 
objection.  If  the  evidence  bad  clearly  established  a  prescrip- 
tive right  over  defendant's  land,  without  reference  to  other 
parts  of  the  road,  that  right  would  not  have  been  defeated  by 
obstructions  apd  changes  at  other  places,  but  when  it  is,  to 
say  the  least,  doubtful  whether  the  user  over  defendant'&land 
was  adverse,  under  claim  of  right,  or  merely  permissive,  it  is 
important  to  know  how  the  public  authorities  treated  it  at 
other  places.  We  think  the  owners  of  the  forty-acre  tract,  as 
reasonably  prudent  men,  had  a  right  to  presume  that  the  road 
over  it  was  being  used  by  the  public  just  as  it  was  over  other 
lands,  and  that  by  permitting  it  to  be  so  used  none  of  their 
rights  were  waived. 

Our  conclusion  is  that  the  circuit  court  was  justified,  from 
all  the  evidence  in  the  case,  in  holding  that  the  plaintiff  failed 
to  prove  that  the  place  obstructed  was  a  public  highway*  Its 
judgment  will  therefore  be  afSrmed. 

Judgment  affirmed^ 
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Bbnn^tt  Jaoobson 
Sakusl  Gunzbubo. 

Filed  at  Ottawa  May  8, 1894. 

1.  ETmBNOX — held  not  prejudicial.  In  an  action  npon  notes  and 
oheokamade  in  the  name  of  Bennett  Jaoobson,  where  the  oontroversj 
on  the  trial  was  whether  Jacob  and  Morris  Jacobson  were  authorized 
to  exeonte  the  notes  and  checks,  a  witness  was  asked,  "Do  you  know 
of  any  notes  signed  by  Jacob,  in  defendant's  name,  that  were  paid  by 
defendant?"  The  answer  was :  "Not  that  I  know  of.  I  know  of  such 
checks  drawn  on  Bennett's  bank  at  Grand  Lodge,  which  were  paid." 
The  snit  was  abandoned  as  to  the  checks :  Held,  that  the  answer  in  no 
IFay  prejudiced  the  defendant. 

2.  In  the  same  case  a  witness  was  asked,  "Do  yon  know  whether 
Jacob  Jacobson  had  authority  to  sigh  Bennett  Jacobson's  name  to 
oommercial  paper :"  Held,  that  while  it  might  have  been'  better  if  the 
qnestion  had  been  confined  to  the  notes  and  checks,  yet  there  was  no 
substantial  error,  as  the  form  of  the  question  could  do  the  defendant 
no  injury. 

3.  Inbtbuotions — need  not  be  repeated.  Where  refused  instruction! 
contain  correct  propositions  of  law,  yet  if  the  instructions  given  con- 
tain all  the  law  necessary  for  the  jary  to  arrive  at  a  correct  verdict, 
there  will  be  no  error. 

4.  Kbw  TBiAii— /or  cumulative  and  impeaching  evidence.  As  a  general 
rule,  new  trials  are  not  allowed  to  enable  the  production  of  newly  dis- 
covered evidence  which  is  merely  cumulative,  and  in  the  nature  of 
impeaching  evidence. 

5.  Pbaotice  JK  THE  SupBBMB  CouBT — immaterial  queetione  not  con^ 
sidered.  This  court  will  not  consider  the  propriety  of  a  question  to  a 
witness,  when  the  answer  thereto  is  in  no  manner  prejudicial  to  the 
party  objecting  to  the  same. 

Wbit  of  Erbob  to  the  Appellate  Court  for  the  First  Dig- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Cook  county ;  the  Hon.  John  P.  Altgbld,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  the  plaintiff  in  error. 

Messrs.  MoMurdt  &  Job,  for  the  defendant  in  error. 
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• 

Per  Curiam  :  This  was  an  action  of  assumpsit,  brought  by 
Samuel  Gunzburg,  against  Bennett  Jacobson,  to  recover  the 
amount  of  two  certain  promissory  notes  and  five  checks  which 
were  executed  in  his  name.  Two  of  the  checks  were  executed 
by  Morris  JacObson,  a  brother  of  the  defendant.  The  balance 
of  the  checks  and  notes  were  executed  in  the  name  of  Bennett 
Jacobson,  by  his  brother,  Jacob  Jacobson.  The  only  contro- 
versy in  the  circuit  court  was,  whether  Morris  and  Jacob 
Jacobson  were  authorized  by  the  defendant,  Bennett  Jacobson, 
to  execute  the  notes  and  checks.  In  the  circuit  court  the 
plaintiff  recovered  $4215.41,  the  full  amount  of  the  notes  and 
checks,  but  the  plaintiff  remitted  $1093.85,  the  amount  of  the 
checks,  and  judgment  was  rendered  for  the  amount  of  the 
notes,  $3121.56.  This  judgment,  on  appeal,  was  affirmed  in 
the  Appellate  Court,  and  the  defendant  has  sued  out  this  writ 
of  error,  claiming  that  the  circuit  court  erred  in  the  admission 
of  evidence  and  in  the  instructions  ^to  the  jury. 

In  the  deposition  of  William  Houseman  the  plaintiff  asked 
the  witness  the  following  question :  "Do  you  know  of  any 
notes  signed  by  Jacob,  in  defendant's  name,  that  were  paid 
by  defendant  ?"  It  is  objected  that  this  question  was  too  gen- 
eral. Without  stopping  to  determine  whether  the  question 
was  formal  or  informal,  upon  a  reference  to  the  answer  of  the 
witness  it  is  apparent  that  the  defendant's  case  was  in  no  man- 
ner prejudiced  by  the  question.  The  witness  answered :  "Not 
that  I  know  of.  I  know  of  such  checks  drawn  on  Bennett's 
bank  at  Grand  Lodge,  which  were  paid."  The  answer  in  refer- 
ence to  the  checks  could  do  no  harm,  as  the  case  was  finally 
abandoned  as  to  the  checks  and  no  recovery  had  on  account 
of  the  checks,  and  as  to  the  notes  the  witness  had  no  knowl- 
edge on  the  subject.  It  is  thus  apparent  that  no  damage 
resulted  to  the  defendant  by  the  question,  conceding  it  to  be 
informal. 

It  is  also  claimed  that  the  following  question  propounded  to 
the  witness  Charles  W.  McAllister  was  improper :     "Do  you 
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know  whether  Jacob  Jaoobson  had  authority  to  sign  Bennett 
Jacobson's  name  to  commercial  paper?''  Perhaps  it  would 
have  been  better  if  the  question  had  been  confined  to  the  notes 
and  checks,  but  at  the  same  time,  the  notes  and  checks  in- 
volved in  the  controversy  were  commercial  paper,  and  we  fail 
to  see  how  the  form  of  the  question  could  do  the  defendant 
any  injury. 

The  defendant  requested  the  court  to  give  six  instructions, 
which  the  court  refused,  but  prepared  a  like  number  of  its 
own  motion  and  gave  them  to  the  jury,  and  the  action  of  the 
court  is  relied  upon  as  error.  We  have  carefully  examined  the 
instructions  refused  and  those  given,  and  while  some  of  those 
refused  contained  correct  propositions  of  law,  it  is  manifest 
the  instructions  given  contained  all  the  law  necessary  for  the 
jury  to  enable  them  to  arrive  at  a  correct  verdict.  Counsel, 
in  their  argument,  find  fault  with  some  of  the  instructions 
which  the  court  gave  to  the  jury,  but  we  find  no  substantial 
objection  to  them.  The  only  question  of  any  importance  be- 
fore the  jury  was,  whether  those  who  signed  the  name  of  the 
defendant  to  the  notes  apd  checks  were  authorized  to  do  so. 
The  issue  involved  was  so  plain  and  simple  that  the  jury  re- 
quired but  few  instructions.  These  were  given,  and  we  find 
no  error  in  the  record  so  far  as  instructions  are  concerned. 

The  defendant  entered  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which  the  court  over- 
ruled. The  newly  discovered  evidence  was  in  the  nature  of 
impeaching  testimony,  and  merely  cumulative.  New  trials 
are  not,  as  a  general  rule,  allowed  to  enable  the  production 
of  such  evidence.  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  395 ; 
Abrahams  v.  Weiller,  87  id.  179. 

Perceiving  no  substantial  error  in  the  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Jvdgmev,t  affirmed. 
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Harry  W.  Wright 
The  Highway  Gommisbionbrs  of  ths  Towk  of  Gabrollton, 

Filed  at  Springfield  April  B,  1894. 

1.  Certiorari  at  common  law— tv/ien  the  writ  lies.  Proceedings  of 
an  inferior  tribunal  can  not  be  brought  before  the  circuit  court  for 
review  upon  writ  of  certiorari  when  this  right  of  review  exists  upon 
appeal,  and  if  a  writ  be  improvidently  issued  in  such  case  it  should  be 
dismissed. 

2.  While,  by  the  adoption  of  the  common  law,  we  have  adopted  the 
common  law  remedy  by  certiorari,  the  law  is,  that  such  writ  will  lie 
only  where  no  appeal  or  other  mode  of  directly  reviewing  the  pro- 
ceeding of  the  inferior  tribuiial  is  provided  by  law. 

3.  Highways— powfir  of  aupervisore,  on  appeal.  Any  person  inter- 
ested in  the  decision  of  the  commissioners  of  highways  in  laying  out 
or  refusing  to  lay  out  a  highway,  or  in  the  verdict  of  the  jury  in  assess- 
ing the  damages,  is  given  the  right  to  an  appeal  to  three  supervisors, 
before  whom  the  trial  is  to  be  de  novo.  This  applies  to  appeals  from 
the  order  of  commissioners  of  highways  in  and  about  the  laying  out 
of  roads  for  private  and  public  use,  under  the  provisions  of  section  64, 
chapter  121,  of  the  Revised  Statutes. 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county ;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Messrs.  Doolittlb  &  Painter,  for  the  plaintiff  in  error. 

Mr.  James  B.  Ward,  and  Mr.  Frank  A.  Whiteside,  for  the 
defendants  in  error. 

Mr.  Justice  Shops  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  a  common  law  writ  of  certiorari,  in 
the  circuit  court  of  Greene  county,  to  review  the  action  of 
the  highway  commissioners  of  the  town  of  CarroUton,  in  said 
county,  in  ordering  the  laying  out  and  location  of  a  road  for 
private  an4  public  use,  under  the  provisions  of  section  54, 
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chapter  121,  of  the  Bevieed  Statptes,  (2  Starr  &  Curtis,  2153,) 
and  to  set  the  same  aside. 

No  question  arises  as  to  the  jurisdiction  of  the  highway  com- 
missioners, but  the  objections  to  the  validity  of  their  action  in 
laying  out  the  road  relate  to  errors  intervening  in  the  proceed- 
ings. The  objections* are:  First,  the  commissioners  having 
failed  to  agree  with  the  owners  of  land  over  which  the  road 
passed,  as  to  the  damages  such  owners  would  be  entitled  to 
'  by  reason  of  the  location  of  the  road,  made  a  certificate,  in 
accordance  with  section  41  of  the  act,  (2  Starr  &  Curtis,  2148,) 
and  delivered  the  same  to  a  justice  of  the  peace,  for  the  as- 
sessment of  damages,  by  a  jury,  as  prescribed  by  that  section, 
and  in  such  certificate  failed  to  specify  the  width  of  the  road 
proposed  to  be  located ;  second,  that  the  commissioners  failed 
to  file  the  assessment  of  damages,  as  required  by  section  49 
of  said  act ;  and  third,  the  commissioners,  in  their  final  order, 
did  not  provide  for  the  payment  of  the  damages  by  the  town 
of  CarroUton,  when  the  jury  found  that  only  one-half  of  the 
damages  assessed  to  the  owners,  Wright  &  Wright,  would  not 
be  an  unreasonable  burthen  on  the  petitioners  for  the  road. 

While  we  think  that  the  record  sufficiently  shows  these  ob- 
jections untenable,  we  prefer  to  place  the  decision  upon  other 
grounds.  In  Truttees  of  SchooU  v.  Shepherd  et  al.  139  111.  114, 
we  said:  "The  rule  is,  proceedings  of  an- inferior  tribunal 
can  not  be  brought  before  the  circuit  court  for  review  upon 
writ  of  certiorari  when  the  right  of  review  of  the  proceedings 
upon  appeal  exists,  and  if  a  writ  be  improvidently  issued  in 
such  case  it  should  be  dismissed,"  citing  Doolittle  v.  Oalena 
and  Chicago  Union  Railroad  Co,  14  HI.  381 ;  Chicago  and  Rock 
Island  RaUroad  Co.  v.  Whipple,  22  id.  105 ;  Same  v.  Fell,  22 
id.  333  ;  Naconlin  v.  Lowry,  49  N.  J.  L.  391.  That  was  a  case 
where  the  trustees  qf  schools  re-districted  the  township  into 
school  districts,  and  the  statute  allowed  an  appeal  to  the 
superintendent  of  schools  of  the  county,  and  it  was  therefore 
held  that  certiorari  would  not  lie  to  review  the  record  made  by 
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the  trustees.  While,  by  the  adoption  of  tbe  common  law,  we 
have  adopted  tbe  common  law  remedy  by  certiorariy  the  law  is, 
that  such  writ  will  lie  only  where  no  appeal,  or  other  mode  of 
directly  reviewing  the  proceedings  of  the  inferior  tribunal,  is 
provided  by  law.  Miller  v.  Trustees,  etc.  88  111.  26 ;  Ennis  v. 
Ennis,  110  id.  78;  Glennon  v.  Burton,  144  id.  551;  Cointnis- 
sioners  v.  Oriffin  et  al.  134  id.  339. 

By  the  59th  section  of  the  act,  (2  Starr  &  Curtis,  2154,) 
''any  person  interested  in  the  decision  of  the  commissioners 
in  determining  to  or  in  refusing  to  lay  out  *  *  ♦  any  road, 
*  *  *  or  in  the  verdict  of  any  jury  in  assessing  damages 
in  opening  *  ♦  *  any  road,  may  appeal  from  such  deci- 
sion to  three  supervisors  of  the  county,"  etc.,  and  prescribes 
tbe  mode  of  perfecting  the  same.  The  next  section  (60)  con- 
fers the  same  power  and  authority  upon  the  supervisors,  sum- 
moned as  therein  provided,  upon  such  appeal,  as  are  by  the  act 
conferred  upon  the  commissioners  of  highways,  "not  only  in 
regard  to  the  laying  out  *  *  *  any  road,  but  shall  have  the 
same  power  to  cause  a  jury  to  be  called  to  assess  damages, 
whenever  the  state  of  the  proceedings  require  it,  and  the  super- 
visors can  not  agree  with  the  owners  of  the  land  in  regard  to 
the  same."  It  is  clearly  contemplated  that  the  proceeding, 
on  appeal,  shall  be  de  novo,  the  supervisors  exercising  all  the 
powers,  and  changed  with  the  duties,  enjoined  by  law  upon 
the  commissioners,  in  respect  of  the  laying  out  of  the  road 
and  determining  the  damages  to  be  paid.  It  is  clear  that  a 
remedy  is  provided  by  law  where  the  action  of  the  commis- 
sioners would  not  be  final,  and  where,  whatever  errors  they 
had  committed,  if  any,  could  be  corrected.  To  this  tribunal 
appellants  were  committed  by  law,  and  having  failed  to  avail 
themselves  of  the  remedy  provided,  can  not  now  complain. 

The  writ  of  certiorari  having  issued  in  a  case  not  author- 
ized by  law,  was  properly  dismissed  by  the  court,  and  its  order 
will  be  affirmed. 

Order  affirmed. 
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V. 

George  F.  Hilliary,  Admr. 

Filed  at  Springfield  April  j?,  1894. 

1.  AHEKDMENT— 0/  declaration.  Where  the  defendant  moYes  the 
court  to  exclude  all  of  the  plaintiffs  evidence,  the  latter  may,  by  leave 
of  court,  amend  hla  declaration. 

2.  Etibencb — lost  or  destroyed  note — degree  of  proof.  In  an  action 
of  assumpsit  upon  a  destroyed  or  lost  promissory  note,  the  defendant 
asked  the  court  to  instruct  the  jury  that  it  was  incumbent  on  the 
plaintiff  to  prove  the  allegation  of  his  amended  declaration,  that  the 
defendant  destroyed  the  note,  beyond  a  reasonable  doubt,  which 
the  court  refused :    Held,  that  such  instruction  was  properly  refused. 

3.  Samx— foundation  for  secondary — lost  or  destroyed  note.  Where 
an  action  is  brought  upon  lost  or  destroyed  notes,  the  charge  as  to  the 
manner  of  disposition  of  the  notes  is  by  way  of  excuse  for  not  pro- 
ducing the  original  in  evidence,  and  whether  they  were  willfully  or 
accidentally  destroyed  by  the  defendant  is  immaterial  in  laying  the 
foundation  for  secondary  proof. 

4.  The  preliminary  proof,  laying  the  foundation  for  the  introduction 
of  secondary  evidence  of  the  contents  of  the  lost  instrument,  is  ad- 
dressed to  the  court,  and  the  court  determines  whether  sufficient  has 
been  shown  to  permit  the  secondary  evidence  to  go  to  the  jury,  and 
the  recovery,  if  one  is  had,  is  upon  the  instrument  thus  proved. 

5.  Same — beyond  reasonable  doubt — in  civil  actions.  It  has  been 
held  that  where,  under  the  pleadings,  it  becomes  necessary  to  the 
maintenance  of  the  plaintifl's  cause  of  action  or  the  defendant's  de- 
fense to  show  that  the  opposite  party  has  been  guilty  of  a  criminal 
offense,  such  offense  must  be  proved  beyond  a  reasonable  doubt;  but 
it  does  not  follow  that  because  an  element  may  have  entered  into  an 
act  which  would  have  rendered  it  indictable  as  a  crime,  but  w^hich  Is 
not  alleged  or  necessary  to  be  proven  to  authorize  a  recovery  in  the 
civil  action,  the  proof  must  be  made  beyond  a  reasonable  doubt. 

6.  Same — of  bill  of  discovery ^  explaining  ansver.  Upon  a  trial  of  an 
action  at  law  the  allegations  of  a  bill  of  discovery  filed  by  the  plaintiff 
are  not  competent  evidence,  on  behalf  of  the  plaintiff,  for  the  purpose 
of  proving  any  fact  alleged  in  such  bilJ.  The  only  purpose  for  which 
any  portion  of  the  bill,  in  such  cai^e,  can  go  to  the  jury,  is  to  point  the 
answer,  and  show  to  what  it  is  responsive,  where  the  answer  would  be 
otherwise  unintelligible. 
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7.  Where  a  bill  of  discovery  in  aid  of  a  snit  afc  law,  and  the  answer 
thereto,  are  read  in  evidence  by  the  plaintiff,  it  Is  the  duty  of  the  court 
to  limit  the  use  to  be  made  of  the  bill;  but  if  the  other  party  fails  to 
ask  any  instructions  or  ruling  of  the  court  limiting  it,  he  can  not  com- 
plain on  appeal  or  error. 

8.  Pbomissory  note — in  hands  of  maker — presumption  of  paym^nU 
It  is  the  general  rule,  that  when  a  promissory  note,  due  bill  or  other 
instrument  for  the  payment  of  money  is  found  in  the  possession  of 
the  maker,  the  presumption  of  payment  arises.  But  this  presumption 
doe^  not  arise  when  the  debtor  has  had  the  means  of  obtaining  posses- 
sion or  of  canceling  the  obligation  other  than  by  paying  it.  In  such 
case  there  is  simply  no  presumption  that  the  note  is  or  is  not  paid, 
leaving  the  party  having  the  affirmative  upon  that  issue  to  establish 
the  fact  of  payment. 

9.  DecIiABATion — whether  it  charges  a  criminal  act.  An  amended 
declaration  charged  that  the  defendant  "wrongfully  took"  and  "un- 
lawfully destroyed"  the  notes  upon  which  he  was  sued,  but  did  not 
charge  that  the  act  was  fraudulently  and  maliciously  done,  with  intent 
to  defraud :  Held,  that  the  declaration  did  not  charge  any  criminal 
offense,  and  that  it  was  not  necessary  to  maintain  the  cause  of  action 
to  prove  the  defendant  guilty  of  a  criminal  offense. 

10.  Practice — motion  to  exclude  plaintiff's  evidence,  A  motion  by 
the  defendant  to  exclude  all  of  the  plaintiff's  evidence  is  properly  over- 
ruled when  such  evidence  tends  to  establish  plaintiff's  right  of  recovery 
under  amended  counts  filed  by  leave  of  court. 

11.  If  a  defendant,  after  the  refusal  of  the  court  to  exclude  all  the 
plaintiff's  evidence,  introduces  evidence  and  proceeds  with  the  trial, 
and  does  not  thereafter  renew  his  motion,  he  will  waive  the  right  to 
insist  upon  his  motion,  or  assign  the  refusal  of  the  motion  for  error. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ver- 
milion county ;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 

Appellee,  administrator  of  the  estate  of  Jacob  Grimes,  Sr., 
brought  assumpsit  against  appellant,  counting  on  two  promis- 
sory notes,  in  several  counts,  each  note  bearing  date  August 
15,  1876,  due  five  and  ten  years  after  date,  respectively,  with- 
out interest,  made  by  appellant  to  his  intestate,  and  alleging 
in  the  several  counts  that  said  notes  had  been  lost  or  destroyed, 
and  after  due  search  could  not  be  found.  The  general  issue 
was  interposed  and  the  cause  tried  by  jury.     At  the  close  of 
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the  plaintiff's  evidence  defendant  moved  the  court  to  exclude 
it  from  the  jury  and  to  direct  a  verdict  for  him,  and  the  plain- 
tiff entered  a  cross-motion  for  leave  to  amend  the  declaration, 
which  was  granted.  The  plaintiff  thereupon  filed  two  amended 
counts,  in  which,  after  setting  up  the  indebtedness,  the  mak- 
ing and  delivery  of  the  notes,  and  the  maturing  and  non-pay- 
ment thereof,  it  is  alleged,  in  the  first,  that  the  notes  were  in 
the  possession  of  the  payee,  severally,  unpaid,  and  that  the 
defendant,  in  the  lifetime  of  said  payee,  without  his  knowledge 
or  consent,  unlawfully  took  and  destroyed  the  same,  and  that 
afterwards  the  payee  departed  this  life  and  plaintiff  was  ap- 
pointed his  administrator,  etc. ;  and  in  the  second,  ^that  said 
notes  were  in  the  possession  of  Jacob  Grimes,  8r.,  the  payee, 
at  his  death,  and  being  in  the  dwelling'house  of  defendant, 
where  the  said  Jacob  Grimes,  Sr.,  had  recently  died,  and  still, 
unpaid,  he,  the  defendant,  unlawfully  *took  said  notes  from 
the  place  where  they  were  kept  by  the  payee,  and  destroyed 
them,  thereby,  etc.,  alleging  non-payment  and  letters  of  ad- 
ministration, as  in  previous  counts.  Thereupon  the  motion 
to  exclude  was  overruled.    . 

The  jury  found  for  the  plaintiff  in  the  sum  of  $1094.66. 
Motion  for  a  new  trial  was  overruled  and  judgment  entered 
upon  the  verdict.  On  appeal  to  the  Appellate  Court  this  judg- 
ment was  affirmed,  and  the  defendant  below  prosecutes  this 
further  appeal. 

Messrs.  Lawrence  &  Lawrence,  for  the  appellant. 

Mr.  E.  R.  E.  KiMBRouGH,  and  Messrs.  Calhoun,  Stelly  & 
JoNBs,  for  the  appellee. 

Mr.  Justice  Shops  delivered  the  opinion  of  the  Court : 

All  controverted  questions  of  fact  have  been  settled  by  the 
judgment  of  the  Appellate  Court,  and  it  remains  to  consider 
only  questions  of  law  arising  upon  the  record. 


Digitized  by  CjOOQ IC 


144  Grimes  v.  Httjjaby. 

1 

Opinion  of  the  Court. 

First — At  the  conclusion  of  the  plaintiff's  case  the  defend- 
ant moved  the  court  to  exclude  the  evidence  from  the  jury 
and  direct  a  verdict  in  his  behalf.  The  plaintiff  entered  a 
cross-motion  for  leave  to  amend  the  declaration,  which  was 
allowed,  and  the  motion  to  exclude  overruled.  Thereupon  the 
defendant  introduced  evidence  to  sustain  the  issues  on  his 
party  and  the  cause  was  submitted  to  the  jury  without  renewal 
of  the  motion.  Leave  to  amend  was  fully  authorized  by  sec- 
tion 24  of  the  Practice  act.  No  surprise  thereby  to  the  de- 
fendant is  suggested.  He  proceeded  with  the  trial,  treating 
the  plea  already  filed  as  applying  to  the  amended  counts.  The 
motion  to  exclude  was  properly  overruled,  for  the  reason  that 
there  was  evidence  tending  to  establish  the  plaintiff's  right  of 
recovery  under  the  amended  counts.  Moreover,  the  defendant 
waived  his  right  to  insist  upon  the  motion  by  the  introduction 
of  evidence  and  proceeding  with  the  trial.  Joliet,  Aurora  and 
Northern  Railway  Co.  v.  Velie,  140  111.  59. 

Second — A  bill  for  discovery  had  been  filed  by  the  plaintiff, 
against  the  defendant,  praying  for  discovery,  to  enable  the 
plaintiff  to  prosecute  an  action  at  law  for  recovery  upon  the 
promissory  notes  mentioned  in  the  declaration.  The  sole  pur- 
pose of  the  bill  was  to  discover  the  date  of  the  notes,  rate  of 
interest,  and  when  and  where  the  same  were  payable.  The 
bill  was  answered  under  oath,  and  disclosed  that  the  notes 
were  of  the  same  date,  August  15,  1876;  that  no  rate  of  in- 
terest was  expressed  and  no  place  of  payment  mentioned 
therein;  that  the  note  for  $1000  was  due  in  five  years  after 
its  date,  and  the  one  for  $900  in  ten  years  after  date.  Upon 
the  trial  the  bill  and  answer  were  offered  in  evidence,  and  it 
is  objected  tbat  the  court  permitted  the  bill  to  be  read  to  the 
jury,  over  the  objection  of  the  defendant.  The  allegations  of 
the  bill  were  not  competent  evidence  for  the  purpose  of  prov- 
ing any  fact  therein  alleged.  The  only  purpose  for  which  any 
portion  of  the  bill  could  go  to  the  jury  was  to  point  the  answer 
and  show  to  what  it  was  responsive,  where  the  answer  would 
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be  otherwige  unintelligible.  The  answer  was  so  drawn,  in  this 
case,  that  it  was  necessary  to  read  portions  of  the  charging 
part  of  the  bill  and  interrogatories,  to  render  it  intelligible 
and  to  show  to  what  the  answer  related.  It  was  the  duty 
of  the  court,  if  asked,  to  have  limited  the  use  to  be  made  of 
the  bill.  The  defendant  having  failed  to  ask  any  instruction 
or  ruling  of  the  court  limiting  it,  can  not  now  be  heard  to 
complain.  In  any  event,  it  is  impossible  that  the  defendant 
should  have  been  prejudiced  by  the  reading  of  any  portion  of 
the  bill  to  which  the  answer  was  responsive. 

Third — It  is  next  insisted  that  the  court  erred  in  refusing  to 
instruct  the  jury,  at  the  instance  of  the  defendant,  that  it  was 
incumbent  upon  the  plaintiff  to  prove  the  allegations  of  his 
amended  declaration,  that  the  defendant  destroyed  the  notes, 
beyond  a  reasonable  doubt.  The  action  was  assumpsit,  upon 
the  promissory  notes  given  by  the  defendant  to  plaintiff's  in- 
testate, and  the  charge  in  the  amended  declaration,  as  to  the 
manner  of  disposition  or  destruction  of  the  notes,  was  alleged 
by  way  of  excuse  to  the  plaintiff  for  not  producing  the  original 
instruments  in  evidence.  Whether  they  were  wilfully  or  acci- 
dentally destroyed  was  immaterial  in  laying  the  foundation 
for  secondary  proof.  It  is  well  settled  that  the  preliminary 
proof,  laying  the  foundation  for  the  introduction  of  secondary 
evidence  of  the  contents  of  the  lost  instrument,  is  addressed 
to  the  court,  and  the  court  determines  whether  suflBcient  has 
been  shown  to  permit  the  secondary  evidence  to  go  to  the  jury, 
and  the  recovery  is  had,  if  at  all,  upon  the  instrument  thus 
proved.  {O'NeU  v.  O'Neil,  123  111.  360 ;  Dormady  v.  State 
Bank,  2  Scam.  236 ;  Palmer  v.  Logan,  3  id.  56 ;  1  Thompson 
on  Trials,  324.)  If  this  view  be  correct,  it  is  apparent  that 
the  instruction  was  properly  refused. 

It  is,  however,  insisted,  that  by  the  amended  counts  filed 
the  action  was  changed  to  case,  and  recovery  was  sought  for 
the  wrongful  and  tortious  act  of  the  defendant,  and,  it  is  said, 
a  criminal  offense  is  charged,  and  that  it  must  be  proved  be- 

10— ISOIlili. 
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jond  a  reasonable  doubt.  If  it  be  conceded  that  the  action 
and  basis  of  recovery  were  changed,  as  insisted,  the  position 
is  equally  untenable.  The  charge  in  the  declaration  was,  that 
he  "wrongfully  took"  and  "unlawfully  destroyed"  the  notes  in 
controversy.  It  is  not  charged  that  the  act  was  fraudulently 
and  maliciously  done,  with  intent  to  defraud,  etc.,  as  would  be 
required  in  charging  the  offense  created  by  section  194  (Starr 
&  Curtis,  par.  246,)  of  the  Criminal  Code.  Nor  would  it  be 
necessary,  to  maintain  the  cause  of  action,  to  prove  the  de- 
fendant guilty  of  a  criminal  offense.  Every  unauthorized 
trespass  upon  or  taking  of  property  of  another,  or  destroying 
it,  is  wrongful,  and  therefore  unlawful,  but  not  necessarily 
criminal.  It  has  been  held  that  where,  under  the  pleadings, 
it  becomes  necessary  to  the  maintenance  of  the  plaintiff's 
cause  of  action  or  the  defendant's  defense  to  show  that  the 
opposite  party  has  been  guilty  of  a  criminal  offense,  such  of- 
fense must  be  proved  beyond  a  reasonable  doubt.  {Oermania 
Ins.  Co.  V.  Kkwer,  129  111.  612 ;  McCoiinel  v.  Mutual  Ins.  Co. 
18  id.  228;  CrandaU  v.  Dawson,  1  Gilm.  656;  Sprague  v. 
Dodge,  48  111.  142.)  If  this  rule  is  to  be  adhered  to,  in  respect 
of  which  we  express  no  opinion,  the  case  at  bar  is  clearly 
distinguishable  from  the  cases  cited.  It  does  not  follow,  that 
because  an  element  may  have  entered  into  the  act  which 
would  have  rendered  it  indictable  as  a  crime,  but  whi«h  is  not 
alleged  or  necessary  to  be  proved  to  authorize  a  recovery  in 
the  civil  action,  the  proof  must  be  made  beyond  a  reasonable 
doubt.  (Riggs  v.  Powell,  142  111.  453,  and  cases  supra.)  The 
evidence  tending  to  show  the  destruction  of  the  notes  was  per- 
mitted to  go  to  the  jury  without  objection. 

The  real  contest  in  the  case  was  whether  the  notes  had,  in 
fact,  been  paid  and  delivered  to  the  defendant  in  the  lifetime 
of  the  payee,  and  the  court  very  properly  submitted  all  of  the 
attendant  facts  and  circumstances  tending  to  illustrate  the 
question.  At  the  instance  of  the  defendant  the  court  in- 
structed the  jury,  "that  this  action  is  upon  two  promissory 


Digitized  by  CjOOQ IC 


Grimes  t;.  Hiluaby.  147 


Opinion  of  the  Court. 


notes,  and  the  recovery  is  confined  to  the  notes,  and  not  to  the 
original  consideration  for  which  the  notes  were  given.  The 
issue  is,  whether  or  not  the  notes  in  question  were  wrongfully 
taken  possession  of  by  the  defendant,  and  destroyed  without 
having  been  paid  by  the  defendant."  And  by  another  instruc- 
tion: "That  a  failure  of  a  party  to  produce  a  promissory 
note  or  notes  in  the  trial  of  a  cause  upon  which  the  action  is 
founded,"  creates  "a  presumption  that  the  note  or  notes  have 
been  paid  or  satisfied  or  never  existed,  and  the  burden  of  proof 
is  on  the  one  who  seeks  to  recover  upon  the  same,  that  such 
notes  were  actually  made,  that  they  have  been  lost  or  de- 
stroyed while  in  the  possession  of  the  holder  and  owner  of  the 
same,  without  his  consent,  and  that  they  have  not  been  paid." 
Fourth — It  is  also  insisted  that  the  court  erred  in  giving 
plaintiff's  fifth  instruction.  The  instruction,  in  effect,  told 
the  jury,  that  if  the  $900  note  bore  no  interest,  and  was  not 
due  at  the  time  of  the  death  of  the  payee,  there  was  no  pre- 
sumption of  law  that  it  had  been  paid,  but  that  the  burden 
was  upon  the  defendant  to  show  that  the  note  had  been  paid 
by  him.  While  this  instruction  may  be  subject  to  criticism, 
it  could  not  have  misled  the  jury  to  the  prejudice  of  the  de- 
fendant. The  defendant,  admitting  that  the  notes  had  been 
in  his  possession,  offered  proof  tending  to  show  that  he  had 
an  accounting  and  settlement  with  his  father,  the  payee,  and 
that  the  notes  were  surrendered  to  him  and  destroyed  before 
his  father's  death,  and  before  this  note  was  due.  The  plaintiff 
introduced  in  evidence  declarations  of  the  defendant  showing 
that  he  had  destroyed  the  notes,  but  which  were  accompanied 
with  the  further  declaration  that  he  had  paid  them.  The  evi- 
dence tended  to  show  that  he  made  contradictory  statements 
in  respect  of  the  notes,  as,  that  he  could  produce  theca  when 
they  were  called  for,  and  that  he  had  paid  them  off  and  burned 
them  many  years  ago.  The  payee  of  the  note  went  to  live 
with  the  defendant,  and  as  a  member  of  his  family,  about  a 
year  before  his  death.     At  the  time  he  went  there  the  notes 


Digitized  by  CjOOQ IC 


148  Grimes  v.  Hiluabt. 


Opinion  of  the  Court. 


were  in  the  possesBion  of  the  father,  and  kept  by  him,  with 
other  papers,  in  a  valise  or  small  trunk.  The  father  was  old 
and  infirm  and  transacted  no  business  during  the  year  pre- 
ceding his  death,  and  the  evidence  tended  to  show  that  noth- 
ing came  to  the  hands  of  the  administrator  which  could  have 
been  the  proceeds  of  these  notes.  The  effects  of  the  deceased 
were,  at  his  death,  left  in  the  house  of  the  defendant,  and 
shortly  thereafter  persons  interested  in  the  estate,  and  others, 
were  called  in  or  went  to  inspect  the  same.  A  key  to  the 
valise  of  the  deceased  was  produced  by  the  defendant,  which 
unlocked  it,  and  in  which  were  found  divers  notes  and  papers, 
but  not  the  notes  in  controversy.  When  asked  in  respect  of 
them,  defendant  said  he  had  paid  them  off  years  ago. 

In  view  of  this  evidence  introduced  by  the  plaintiff,  the  pre- 
sumption of  payment,  ordinarily  arising  from  the  possession 
by  the  payor  or  maker  of  a  promissory  note,  draft,  or  the  like, 
would  not  obtain.  It  is  the  general  rule,  that  where  a  prom- 
issory note,  due  bill,  or  other  instrument  for  the  payment  of 
money,  is  found  in  the  possession  of  the  maker,  the  presump- 
tion of  payment  arises.  (Sutphen  v.  Cushmariy  35  111.  186 ; 
Tedens  v.  SchumerSy  112  id.  263;  Lawson  on  Presumptive 
Evidence,  rule  75.)  Lawson's  rule  76  is:  "The  presumption 
in  rule  75  (being  the  presumption  before  stated)  does  not  arise 
where  the  debtor  had  the  means  of  obtaining  posgession  of  or 
of  cancelling  the  obligation  other  than  by  paying  it."  (Law- 
son  on  Presumptive  Evidence,  355.)  In  Ghray  v.  Oray,  47 
N.  Y.  552,  a  father  held  the  note  of  his  son  for  $425.  After 
the  father's  death,  suit  was  brought  upon  the  note,  which  was 
produced  by  the  son,  cancelled.  It  appearing  that  the  son 
had  access  to  his  father's  papers,  it  was  held  that  the  pre- 
sumption of  payment  did  not  arise.  In  Pothier  on  Obliga- 
tions (vol.  1,  p.  573,)  it  is  said  that  Boiceau  lays  down  the 
rule,  that  possession  of  a  note  affords  presumption  of  its  pay- 
ment, but  if  a  release  from  the  debt  be  alleged,  it  must  be 
proved,  for  a  release  is  a  donation,  and  a  donation  ought  not 
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to  be  prestimed.  From  this  latter  statement  Pothier  dissents, 
and  thinks  the  donation  should  be  presumed  unless  the  cred- 
itor shows  to  the  contrary.  Potbier  then  adds :  "A  distinc- 
tion adduced  by  Boiceau,  founded  upon  the  relative  situation 
of  the  debtor,  is  more  plausible.  If  the  debtor  were  the  gen- 
eral agent  or  clerk  of  the  creditor,  having  access  to  his  papers, 
possession  alone  might  not  be  a  sufficient  presumption  either 
of  payment  or  release.  So  if  he  was  a  neighbor,  into  whose 
house  the  effects  of  the  creditor  had  been  removed  on  account 
of  a  fire." 

Ordinarily  the  owner  of  a  note  retains  it  until  it  is  paid. 
Hence,  where  it  is  found  in  the  possession  of  the  maker,  the 
presumption  of  payment  arises.  But  where  the  maker  has 
access  to  the  papers  of  the  holder,  and  may  have  acquired 
the  note  as  well  without  payment  as  with,  the  presumption  of 
payment  does  not  arise.  {There  is  no  presumption  prejudicial 
to  the  maker  from  the  possession,  simply,  for  the  reason  that 
the  presumption  of  innocence  would  repel  it.  There  is  simply 
no  presumption  that  the  note  is,  or  is  not,  paid,  leaving  the 
party  having  the  affirmative  upon  that  issue  to  establish  the 
fact  of  payment.  This,  it  is  apparent  from  this  record,  the 
defendant  und^rtook  to  do,  but  the  issue  of  fact  has  been  de- 
termined against  him.  It  is  apparent  that  the  court  did  not 
err  in  instructing  the  jury,  under  the  peculiar  facts  of  this 
ease,  that  there  was  no  presumption  of  payment,  and  that  the 
burthen  of  proving  it  was  upon  the  defendant. 

Other  errors  are  assigned  which  have  been  considered,  and, 
in  effect,  disposed  of,  in  what  has  preceded,  so  far  as  they  are 
deemed  of  controlling  importance. 

We  are  of  opinion  that  no  substantial  error  has  intervened, 
and  the  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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W.  J.  Kbw 

V. 

John  W.  Trainor. 

Filed  at  Ottawa  May  8, 1894. 

1.  Lease — breach  of  covenant  not  to  assign — rights  of  lessor,  A  lease 
contained  an  agreement  of  the  lessee  that  neither  he  nor  his  legal  rep- 
resentatives would  underlet  said  premises,  or  any  part  thereof,  or  assign 
the  lease,  without  the  written  consent  of  the  lessor,  and  then  provided 
that  if  default  should  be  made  in  any  of  the  agreements  or  covenants 
of  the  lessee,  (which  included  the  covenant  not  to  assign,)  then  the 
lessor  should  have  the  right  to  declare  the  term  ended,  and  re-enter: 
Held,  that  this  was  not  a  mere  covenant  not  to  assign,  but  was  a  power 
of  re-entry  for  a  breach  of  a  covenant,  having  the  force  of  a  condition. 

2.  A  lease  contained  a  covenant  that  neither  the  lessee  nor  his  legal 
representatives  would  assign  the  same  without  the  lessor's  written  con- 
sent, and  provided  for  a  forfeiture  and  right  of  re-entry  by  the  lessor 
foK  the  breach  of  any  of  the  covenants.  The  lessee,  with  the  written 
consent  of  the  lessor,  assigned  the  lease,  with  a  stipulation  that  no 
further  assignment  should  be  made  without  like  assent  of  the  lessor: 
Heldy  that  the  lessor  had  the  right  to  forfeit  the  term,  and  re-enter,  for 
an  assignment  of  the  lease  by  the  assignee,  without  his  consent. 

3.  Same — rights  and  liabilities  of  assignee  of  lessee.  A  party,  by- 
accepting  the  assignment  of  a  lease,  and  agreeing  to  perform  all  the 
covenants  and  conditions  of  the  lessee,  becomes  obligated  to  perform 
all  the  terms  and  conditions  of  the  lease  in  as  full  and  complete  a  man- 
ner  as  the  original  lessee;  and  when  the  assignee,  in  consideration  of 
the  lessor's  written  consent  to  the  assignment,  stipulates  that  no  further 
assignment  shall  be  made  without  the  written  consent  of  the  lessor, 
and  expressly  agrees  to  perform  all  the  covenants  and  conditions  of 
the  lease,  he  thereby  assumes  the  position  of  the  original  lessee,  and 
will  have  the  same  powers  of  the  original  lessee,  and  no  other. 

4.  Deeds— ru^e  of  construction — intention.  It  may  be  true  that  in 
the  construction  of  deeds  courts  will  incline  to  interpret  the  language 
as  a  covenant,  rather  than  as  a  condition ;  but  the  intention  of  the  par- 
ties to  the  instrument,  when  clearly  ascertained,  must  control. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  R.  W.  Clifford,  Judge,  presiding. 
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Messrs  Osborns  Bros.  &  Burobtt,  for  the  appellant : 

The  lessor  has  no  right  of  re-entry  for  a  breach  of  the  cov- 
enant not  to  assign  without  his  consent,  unless  the  right  is 
expressly  reserved.  The  lease  gave  the  lessor  the  right  of 
re-entry  in  case  of  assignment  by  the  lessee  or  his  legal  rep- 
resentatives. Hague  v.  Ahrens,  53  Fed.  Rep.  583 ;  Ayer  v. 
Emery,  14  Allen,  67 ;  Hoyt  v.  Kimball,  49  N.  H.  522  ;  Paschall 
V.  Passmore,  15  Pa.  St.  295 ;  Johnson  v.  Gurley,  52  Texas, 
222;  Board  of  Education  v.  Trustees,  63  111.  204;  Gallahery. 
Herbert,  117  id.  160. 

Courts  always  construe  clauses  in  deeds  as  covenants,  rather 
than  conditions,  if  they  can  reasonably  do  so.  See  the  above 
cases,  and  Lynde  v.  Hough,  27  Barb.  415 ;  Bloom  v.  Insurance 
Co.  46  Wis.  622 ;  Livingston  v.  Stickles,  7  Hill,  254;  Thornton 
V.  Tramwell,  39  Ga.  202. 

The  absence  of  a  clause  of  re-entry,  or  a  provision  that  in 
a  certain  event  the  estate  sball  cease,  is  important  in  deter- 
mining whether  the  clause  in  a  deed  is  a  condition  or  a  mere 
^covenant.  Hmjt  v.  Kimball,  49  N.  H.  322 ;  Hartungw.  Witte, 
59  Wis.  285 ;  Thornton  v.  Tramwell,  39  Ga.  202 ;  Rawson  v. 
Inhabitants,  7  Allen,  125;  Ayer  v.  Emery,  14  id.  67;  Packard 
V.  Ames,  16  Gray,  327. 

A  mere  agreement  not  to  assign  without  the  lessor's  written 
consent,  does  not  imply  a  right  of  re-entry  on  breach  of  such 
agreement.  Barnes  v.  McCubbin,  3  Kan.  221 ;  Shaw  v.  Coffin, 
14  C.  B.  N.  S.  (108  E.  C.  L.)  372 ;  Hague  v.  Ahrens,  53  Fed. 
Eep.  68 ;  Crowley  v.  Price,  L.  R.  10  Q.  B.  302 ;  Johnson  v. 
GurUy,  52  Texas,  222 ;  1  Taylor  on  Landlord  and  Tenant, 
(8th  ed.)  sec  291. 

The  covenant  in  the  lease  that  **neither  he  (the  lessee)  nor 
his  legal  representatives'*  would  assign  the  lease  without  the 
lessor's  consent,  did  not  bind  Russell,  the  lessee's  assignee, 
not  to  assign  without  the  like  consent.  Expressio  unius  est 
exclusio  alterius,    Chipman  v.  Emeric,  5  Cal.  49 ;  Doe  v.  Smith, 
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5  Taunt.  795 ;  Barron  v.  Duncan,  6  La.  Ann.  100 ;  Siefke  v. 
Koch,  31  How.  Pr.  383 ;  Jones  v.  Jones,  12  Ves.  186 ;  Oregson 
V.  Harrisofi,  2  T.  E.  426;  Pennock  v.  Lyons,  118  Mass.  92; 
McCormick  v.  Stowell,  138  id.  431 ;  Lynde  v.  Hough,  27  Barb. 
415;  Emerson  v.  Simpson,  43  N.  H.  475;  Hansen  v.  Meyer, 
81  111.  321 ;  2  Piatt  ou  Leases,  265 ;  1  Taylor  on  Landlord 
and  Tenant,  (8th  ed.)  sees.  408,  403,  note,  407,  note;  1  Wood 
on  Landlord  and  Tenant,  (2d  ed.)  715, note;  Page  v.  Palmer, 
48  N.  H.  385. 

The  assignment  by  the  lessee  to  Bussell,  and  with  Trainor's 
consent,  constituted  a  new  contract  between  Trainor  and  Bus- 
sell,  and  •  did  not  carry  with  it  a  provision  for  re-entry  by 
Trainor  in  case  Bussell  made  an  assignment  without  Train- 
er's assent.  BrummeU  v.  McPherson,  14  Ves.  173 ;  Laboree 
V.  CarUton,  53  Me.  211 ;  Walsh  v.  Martin  69  Mich.  29 ;  Van- 
Vranken  v.  Railroad  Co.  55  Iowa,  135. 

The  reason  of  such  holding  is  this :  By  assenting  to  the 
first  assignment  the  lessor  enters  into  a  new  contract  with  the 
assignee,  which  will  not,  without  express  stipulation,  carry 
with  it  the  provision  for  re-entry  contained  in  the  lease. 
1  Wood  on  Landlord  and  Tenant,  (2d  ed.)  sec.  276  ;  1  Taylor 
on  Landlord  and  Tenant,  (8th  ed.)  sec.  286,  note ;  Chipman 
V.  Emeric,  5  Cal.  49 ;  Voris  v.  Renshaw,  49  111.  425 ;  Pennock 
V.  Lyons,  118  Mass.  92;  Murray  v.  Harway,  56  N.  Y.  337; 
Dakin  v.  Williams,  17  Wend.  448 ;  Siefke  v.  Koch,  31  How.  Pr. 
383. 

Messrs.  Winston  &  Meagher,  for  the  appellee : 
A  covenant  instead  of  a  condition  will  not  be  implied  against 
the  clear  intentions  of  the  parties.  Woodfall  on  Landlord  and 
Tenant,  313;  3  Kent's  Com.  432;  Wood  on  Landlord  and 
Tenant,  (2d  ed.)  623,  sec.  299;  Washburn  on  Beal  Prop. 
426-430. 
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Mr.  JusTioB  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  John 
W.  Trainor,  against  W.  J.  Kew,  to  recover  the  possession  of 
a  certain  store-room,  known  as  No.  71  East  Harrison  street, 
Chicago.  In  the  circuit  6ourt  a  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  and  on 
appeal  to  the  Appellate  Court  the  judgment  was  affirmed. 

It  appears  from  the  record  that  Trainor,  on  the  first  day  of 
April,  1892,  leased  the  premises  in  controversy  to  E.  Gonzalez, 
from  April  1,  1892,  until  March  31,  1895,  for  the  sum  of 
$1800,  payable  in  installments  of  |50  each  month,  at  the 
beginning  of  the  month.  The  lease,  among  other  provisions, 
contained  the  following :  First,  that  at  tbe  expiration  of  the 
specified  term,  or  sooner  determination  thereof  by  forfeiture, 
be,  the  lessee,  will  yield  up  said  premises  to  the  lessor;  sec-, 
ond,  ''that  neither  he  (the  lessee)  nor  his  legal  representa- 
tives, will  underlet  said  premises  or  assign  this  lease  without 
the  written  assent"  of  the  lessor  being  first  had;  third,  that 
if  default  be  made  in  any  of  the  covenants  in  the  lease,  it 
should  be  lawful  for  the  lessor  to  declare  the  term  ended  and 
re-enter  upon  the  premises,  and  again  enjoy  the  same  as  in 
his  former  estate ;  fourth,  that  if  the  term  shall  be  ended  in 
any  way,  and  the  lesjsee  should  remain  in  possession,  he 
should  be  deemed  guilty  of  a  forcible  detainer  of  the  premises 
under  the  statute,  and  "be  subject  to  all  the  conditions  and 
provisions  above  named,"  and  to  removal;  fifth,  that  the  les- 
see waived  notice  of  the  election  of  the  lessor  to  declare  the 
loase  ended  under  any  of  the  provisions  of  the  lease. 

Gonzalez  entered  into  possession  of  the  premises  under 
the  lease,  and  carried  on  the  cigar  business  until  June  13, 
1892,  when  he  agreed  to  assign  his  lease  to  0.  G.  F.  Eussell. 
The  lessor  consented  to  an  assignment  of  the  lease  to  Bus- 
sell,  by  a  written  indorsement  upon  the  back  of  the  lease,  as 
follows : 
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"I  hereby  consent  to  the  assignment  of  the  within  lease  to 
0.  G.  F.  Bussell,  on  the  express  condition,  however,  that  the 
assignor  (lessee)  shall  remain  liable  for  the  prompt  payment 
of  the  rent  and  performance  of  the  covenants  on  the  part  of 
the  second  party,  as  therein  mentioned,  and  that  no  further 
assignment  of  said  lease  or  sub-letting  of  the  premises,  or 
any  part  thereof,  shall  be  made  without  my  written  assent 
first  had  thereto. 

"Witness  my  hand  and  seal  this  13th  day  of  June,  A.  D. 
1892.  J.  w.  Trainor.     [Seal.]" 

At  the  same  time  Gonzalez  and  Bussell  signed  and  sealed 
an  indorsement  on  the  lease,  as  follows : 

"For  value  received,  I  hereby  assign  my  right,  title  and 
interest  in  and  to  the  within  lease  unto  0.  G.  F.  Russell,  his 
heirs  and  assigns,  and  in  consideration  of  the  consent  to  this 
assignment  by  the  lessor,  I  guarantee  the  performance  by 
said  0.  G.  F.  Bussell  of  all  the  covenants  on  the  part  of  tbe 
second  party  in  said  lease  mentioned. 

"In  consideration  of  the  above  assignment,  and  the  written 
consent  of  the  party  of  the  first  part  thereto,  I  hereby  assume 
and  agree  to  make  all  the  payments  and  perform  all  the  cove- 
nants and  conditions  of  the  within  lease  by  said  party  of  the 
second  part  to  be  made  and  performed. 

"Witness  my  hand  and  seal  this  13th  day  of  June,  1892. 

E.  Gonzalez,  [Seal.] 

0.  G.  F.  Bussell.    [Seal.]" 

After  the  assignment  Bussell  went  into  the  possession  of 
the  premises,  and  occupied  tbe  same  until  October  31,  1892, 
when,  without  the  knowledge  or  consent  of  the  lessor,  he  as- 
signed the  lease  to  appellant,  Kew,  and  turned  over  the  pos- 
session of  the  premises  to  him.  On  December  2,  1892,  the 
appellee,  Trainor,  served  a  written  notice  on  Bussell  and  Eew 
that  the  assignment  was  contrary  to  the  covenants  of  the  lease ; 
that  he  had  elected  to  terminate  the  lease,  and  demanded  pos- 
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session  of  tbe  premises.  The  appellant  refusing  to  surrender 
possession,  this  action  was  brought. 

It  is  first  claimed  by  counsel  for  appellant  that  the  clause 
in  the  lease  whereby  the  lessee  agreed  that  '^neither  he  nor 
his  legal  representatives"  would  assign  the  lease  without  the 
lessor's  written  consent,  was  a  mere  covenant,  and  did  not 
constitute  a  condition  upon  which  the  term  was  held.  Upon 
this  branch  of  the  case  tbe  lease  contained  the  following  pro* 
visions :  '*It  is  further  agreed  by  the  said  party  of  the  second 
part  (the  lessee),  that  neither ^he  nor  his  legal  representatives 
will  underlet  said  premises,  or  any  part  thereof,  or  assign  this 
lease,  without  the  written  assent  of  tbe  said  party  of  the  first 
part  (the  lessor)  had  and  obtained  thereto."  And  further: 
"It  is  expressly  understood  and  agreed  by  and  between  the 
parties  aforesaid,  *  *  *  if  default  shall  be  made  in  any 
of  the  covenants  or  agreements  herein  contained,  to  be  kept 
by  the  said  party  of  the  second  part,  his  executors,  adminis- 
trators and  assigns,  it  shall  be  lawful  for  tbe  said  party  of  the 
first  part,  his  heirs,  executors,  administrators,  agent,  attorney 
or  assigns,  at  his  election,  to  declare  said  term  ended,  and 
into  said  premises,  or  any  part  thereof,  with  or  without  pro- 
cess of  law,  to  re-enter,"  etc. 

There  is  nothing  ambiguous  or  uncertain  in  regard  to  this 
portion  of  the  lease.  In  plain  terms  the  lessee  agrees  not  to 
underlet  or  assign  the  lease  without  the  written  assent  of  the 
lessor.  Then  follows  tbe  mutual  agreement  of  the  lessor  and 
lessee  that  if  default  should  be  made  in  any  of  the  covenants 
or  agreements  of  the  lessee,  (which  included  the  covenant  not 
to  assign  the  lease  without  the  written  assent  of  the  lessor,) 
then  the  lessor  had  the  right  to  declare  the  term  ended,  and 
re-enter.  This  is  not  a  mere  covenant  not  to  assign,  but  it  is 
a  power  of  re-entry  for  a  breach  of  a  covenant,  and  this,  as 
declared  by  Taylor  on  Landlord  and  Tenant,  (sec.  278,)  has 
the  force  of  a  condition.  It  may  be  true  that  in  the  con- 
struction of  deeds  courts  will  incline  to  interpret  the  language 
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as  a  covenant,  rather  than  as  a  condition.  (Galiaker  y.  Her- 
bert, 117  111.  160.)  But  the  intention  of  the  parties  to  the 
instrument,  when  clearly  ascertained,  must  control.  (4  Kent, 
132.)  Here,  there  is  no  room  to  doubt  what  the  intention  of 
the  parties  was.  The  intention  is  declared  in  plain  language. 
The  lessor,  in  making  the  lease,  inserted  the  clause  prohibit- 
ing the  lessee  from  assigning,  in  order  that  he  might  be  en- 
abled to  prevent  a  tenant  from  being  forced  upon  him  whom 
he  did  not  wish  to  occupy  his  property.  But  of  what  avail  is 
that  clause  in  the  lease  unless  it  is  a  condition  upon  which 
the  term  depended  ?  Take  away  the  right  of  forfeiture  and 
re-entry,  and  the  covenant  of  the  tenant  not  to  assign  the  lease 
is  of  no  avail  whatever.  Where  a  lease  contains  no  provision 
forbidding  the  lessee  from  assigning  the  lease,  he  may,  if  he 
so  desires,  transfer  the  lease  without  the  consent  of  the  land- 
lord ;  but  at  the  same  time  it  may  be  regarded  as  well  settled 
that  the  lessor,  by  the  contract  of  letting,  may  reserve  to 
himself  the  right  to  look  for  the  payment  of  his  rent  and  the 
preservation  of  his  property  to  the  person  to  whom  he  leased, 
rather  than  to  be  compelled  to  rely  on  any  reckless,  irrespon- 
sible person  that  his  tenant  may  see  proper  to  shift  upon  him. 
But  it  is  said  the  assignment  complained  of  by  appellee 
was  not  made  by  the  lessee,  but  by  the  lessee's  assignee,  and 
the  lease  conferred  only  a  right  of  re-entry  in  case  the  lessee 
or  his  legal  representatives  should  assign  the  lease  without 
the  consent  of  the  lessor.  It  is  not  denied  that  Gonzalez,  the 
original  lessee,  was  bound  to  perform  all  the  terms  and  con- 
ditions of  the  lease.  Bussell,  by  the  assignment  and  accept- 
ance indorsed  on  the  lease,  became  obligated  to  perform  all 
the  terms  and  conditions  of  the  lease  in  as  full  and  complete 
a  manner  as  the  original  lessee.  By  reference  to  the  written 
consent  of  the  lessor  that  the  lessee  might  assign  the  lease  to 
Bussell,  the  ledsor  expressly  stipulated  that  no  further  assign- 
ment should  be  made  without  his  written  consent,  and  Bussell, 
the  assignee,  in  consideration  of  the  consent  of  the  lessor  to 
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the  assignment,  expressly  agreed  to  perform  all  the  covenants 
and  conditions  of  the  lease.  By  the  assjgnmcDt  Bussell  as- 
sumed the  position  of  the  original  lessee,  and  was  substituted 
to  his  rights.  He  had  the  same  powers  of  the  original  lessee, 
and  no  other.  He  might  assign  the  lease  to  another  with  the 
consent  of  the  lessor,  but  without  that  consent  he  could  make 
no  assignment  without  incurring  the  risk  of  forfeiture. 

But  it  is  said  the  assignment  by  the  lessee  to  Bussell,  and 
Trainor's  consent  to  such  assignment,  constituted  a  new  con- 
tract between  Trainor  and  Bussell,  and  did  not  carry  with  it 
a  provision  for  re-entry  by  Trainor  in  case  Bussell  made  an 
assignment  without  Trainor's  assent.  This  position  is  predi- 
cated on  Dumpor*s  case,  1  Smith's  Leading  Cases,  119.  In 
speaking  of  this  case,  Washburn,  in  his  work  on  Beal  Prop- 
erty, (vol  1,  p.  472,  4th  ed.  note,)  says:  **Dumpor'8  case  has 
always  been,  it  is  believed,  a  stumbling  block  in  the  way  of 
the  profession,  and  a  writer  of  much  discrimination,  in  an  ar- 
ticle in  7  Am.  Law  Bev.  616-640,  assumes  that  the  case  was 
originally  'without  foundation  in  the  law  of  conditions ;'  *wa8 
without  subsequent  confirmation  by  decision'  until  BrummeU 
v.  McPherson,  14  Ves.  173 ;  that  *it  had  no  greater  claim  to 
be  recognized  at  that  time  as  settled  law  than  any  other  ven- 
erable error;'  that  'since  that  recognition  it  has,  with  hardly 
an  exception,  been  confirmed  by  no  decision,'  and  has  been, 
with  almost  entire  uniformity,  disapproved  of  in  regard  to  the 
doctrine  it  propounds,  and  that  'the  idea  on  which  it  was 
actually  founded  has  been  entirely  controverted  Ibj  modern 
decisions.' " 

In  the  Dumpor  case  it  was  held  that  a  condition  not  to  alien 
without  license  is  determined  by  the  first  license  granted. 
But  the  provision  against  the  assignment,  in  that  case,  was 
entirely  different  from  the  clause  in  the  contract  under  consid- 
eration. There  the  proviso  was  that  the  lessee  or  his  assigns 
should  not  alien  to  any  person  or  persons  without  the  special 
license  of  the  lessors,  and  the  lessors  afterwards  licensed  the 
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lessee  to  alien  the  land  to  any  person  or  persons.  Here  the 
license  to  assign  was  expressly  limited  to  a  particular  person, 
0.  G.  F.  Bussell,  and  on  the  condition  that  no  further  assign- 
ment of  the  lease  should  be  made  without  the  written  assent 
of  the  lessor,  and  in  addition,  Bussell,  the  assignee,  cove- 
nanted that  on  consideration  of  the  license  he  would  perform 
all  the  covenants  and  conditions  of  the  original  lease  to  be 
kept  and  performed  hy  the  lessee.  There  is  such  a  wide  dif- 
ference between  the  case  cited  and  the  case  under  considera- 
tion that  we  do  not  regard  the  former  case  one  which  should 
control  here,  even  if  we  were  inclined  to  follow  tbe  Dumpor 
case.  We  perceive  no  reason  why  the  rule  that  a  license  once 
granted  removes  the  condition,  may  not  be  controlled  by  the 
contract  of  the  parties.  The  stipulations  in  the  first  assign- 
ment are  plain,  and  we  see  no  reason  why  they  did  not  carry 
with  them  the  provisions  for  re-entry  contained  in  the  lease 
for  a  violation  of  its  provisions. 

The  ruling  of  the  court  on  instructions  has  been  criticised, 
but  without  stopping  to  examine  in  detail  each  instruction 
given  or  refused,  we  are  of  opinion,  after  carefully  examining 
the  instructions,  that  the  law  as  given  by  the  court  was  sub- 
stantially correct. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Jeremiah  Martik  et  al. 

V, 

Thb  Commisioners  of  Highways  of  Scotland  Township  et  al. 

Filed  at  Springfield  April  2, 1894. 

1.  Fbaoticb  in  thb  Suprexb  Court— pl^o  of  release  of  error— re^ 
veraal  on  demurrer.  Where  a  demurrer  is  filed  to  a  plea  of  release  of 
errors,  If  the  plea  is  held  bad  the  judgment  below  must  be  reversed, 
without  reference  to  the  question  whether  the  errors  were  well  assigned. 
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2.  One  of  the  objections  in  the  oircuit  court  to  the  record  of  the 
proceedings  laying  out  a  highway  was,  that  it  did  not  contain  a  written 
release  of  damages  by  P.,  one  of  the  land  owners  over  whose  land  the 
road  was  established.  To  the  writ  of  error  the  defendants  in  error 
pleaded  that  on,  etc..  P.,  by  his  deed  of  that  date,  released  to  them  "any 
and  all  errors  in  the  record  and  proceedings  aforesaid,  so  far  as  the 
same  relate  to  him :"  Held,  that  the  plea  tvas  clearly  bad  on  demurrer, 
and  that  P.,  not  being  a  party  to  the  writ  of  error,  could  not  release 
errors  assigned  by  the  plaintiffs  in  error. 

Wbit  of  Ebbor  to  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  Chablbs  J.  Sgofield,  Judge,  presiding. 

Messrs.  Neecb  &  Son,  and  Messrs.  Bailey  &  Holly,  for  the 
plaintiffs  in  error. 

Messrs.  Sherman  &  Tunnioliff,  for  the  defendants  in  error. 
Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  petition  hy  plaintiffs  in  error  for  a  common  law 
writ  of  certiorari,  to  bring  up  the  proceedings  of  defendants 
in  error  ordering  the  opening  of  a  highway.  By  agreement  of 
parties  the  issuing  of  the  writ  and  a  formal  return  thereto  were 
waived,  and  copies  of  all  records,  files  and  papers  attached  to 
and  made  part  of  the  petition  for  the  writ  were  to  be  taken 
and  considered  by  the  court,  on  the  hearing,  as  the  return. 
At  its  September  term,  1892,  the  court  overruled  all  objections 
by  petitioners,  to  the  record,  and  entered  judgment  quashing 
the  writ,  and  for  costs.  From  that  order  this  writ  of  error  is 
prosecuted. 

At  the  January  term,  1894,  the  case  standing  for  hearing 
upon  our  docket,  the  defendants  in  error  filed  a  plea  of  release 
of  errors,  and  plaintiffs  in  error  demurred  thereto.  Thereupon, 
in  pursuance  of  the  established  practice  in  thia  court,  the  case 
was  taken  for  decision  upon  the  plea  and  demurrer,  and  if  the 
plea  is  found  bad  the  judgment  below  must  be  reversed,  with- 
out reference  to  the  question  whether  the  errors  were  well 
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assigned.     Page  et  al.  v.  The  People  ex  rel.  99  111,  418,  and 
cases  cited ;  Beardsley  v.  Smith  et  al,  139  id.  280. 

One  of  the  objections  in  the  circuit  court  to  the  proceed- 
ings laying  out  the  highway  was,  that  it  did  not  contain  a 
written  release  of  damages  by  Mary  J.  Pace,  one  of  the  land 
owners  over  whose  land  the  road  was  established.  T};ie  plea 
of  release  of  errors  ayers,  that  on  the  ninth  day  of  December, 
1893,  Mrs.  Pace,  by  her  deed  of  that  date,  released  to  the 
defendants  in  error  "any  and  all  errors  in  the  record  and  pro- 
ceedings aforesaid,  so  far  as  the  same  relate  to  her,  as  by  the 
said  deed  and  reference  thereto  will  more  fully  appear."  The 
plea  concludes:  "Wherefore  they  pray. judgment  if  plaintiffs 
in  error  ought  to  maintain  their  said  writ  of  error  against 
them."  The  plea  is  so. clearly  insufficient  as  a  release  of  any 
errors  assigned  in  this  court,  that  it  must  have  been  filed 
through  inadvertence.  The  question  here  is,  did  the  circuit 
court  commit  error  in  the  judgment  rendered  by  it  at  its  Sep- 
tember term,  1892.  That  question  can  only  be  determined 
upon  the  case  as  there  presented.  If  error  was  committed  on 
the  record  of  the  road  proceeding  as  it  then  stood,  (which  the 
plea  admits,)  no  subsequent  change  or  amendment  of  that 
record  could  work  a  release  of  such  error.  The  parties  assign- 
ing errors  here  are  Jeremiah  Martin,  Robert  Walker,  James 
A.  Walker  and  Lee  (y.  Robeson.  The  plea  in  no  way  connects 
either  of  them  with  the  act  of  Mrs.  Pace  which  is  pleaded  as 
a  release  of  errors.  It  will  scarcely  be  contended  that  Mrs. 
Pace,  not  a  party,  could,  of  her  own  motion,  release  errors 
assigned  by  plaintiffs  in  error. 

The  demurrer  to  the  plea  will  be  sustained,  and  the  judg- 
ment of  the  circuit  court  reversed. 

Judgment  reversed. 
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John  Q.  Sayaoe,  for  use,  etc. 

f. 

William  M.  Gregg. 

Filed  at  Ottawa  May  8y  1894, 

1.  Assignment — collection  of  claim  by  aaaignee.  A,  the  ovner  of  a 
claim  against  a  bank,  made  an  agreement  T^ith  B,  an  attorney,  and  one 
C  by  which  B  was  to  bring  suit  against  the  bank  in  the  name  of  A  for 
the  nse  of  C,  and  G  was  to  advance  money  to  prosecute  the  suit  and  pay 
costs  and  expenses.  The  money  was  to  be  colJected  by  B,  and  after 
deducting  certain  expenses  and  fees,  the  residqe  of  the  money  was  to 
be  paid,  one-half  to  A  and  the  other  half  to  C :  Held,  that  C  had  a  valid, 
subsisting  interest,  which  he  might  properly  transfer  or  assign  to  an- 
other, at  least  in  equity,  so  as  to  enable  the  assignee  to  collect  the 
proceeds  of  the  claim. 

2.  Samb — acceptance — exempt  from  ffamishment.  Where  an  entire 
claim  in  the  hands  of  an  attorney  for  collection  is  sold  and  assigned 
by  a  debtor  to  his  creditor,  no  formal  acceptance  by  the  attorney  is 
required  in  order  to  pass  the  debtor's  interest  therein  and  place  the 
same  beyond  the  reach  of  garnishment  by  other  creditors,  and  the  fact 
that  the  claim  may  not  be  assignable  at  law  will  not  prevent  the  debtor 
from  making  an  equitable  assignment  of  the  same,  which  may  be  en- 
forced and  protected  in  a  court  of  law. 

3.  Same — no  particular  form  required.  In  order  to  constitute  a  yalid 
assignment  of  a  debt  or  other  chose  in  action,  in  equity,  no  particular 
form  of  words  is  necessary.  Any  words  are  sufficient  which  show  an 
intention  of  transferring  or  of  appropriating  the  chose  in  action  to  the 
assignee  for  a  yaluable  consideration. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  R.  8.  Tuthill,  Judge,  presiding. 

On  the  16th  day  of  July,  1889,  the  law  firm  of  Dent  &  Black 
was  garnisheed  by  John  Q.  Savage,  for  the  use  of  Frank  W. 
Harding,  the  action  being  predicated  upon  a  judgment  by  con- 
fession obtained  by  Harding  against  Savage  for  the  sum  of 
$2203.91,  rendered  at  the  June  term  of  the  circuit  court  of 
Cook  county,  1889.  William  M.  Gregg  filed  an  amended  inter- 
11—160  liii. 
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vening  petition,  to  which  the  plaintiff  demurred,  and  the  court 
sustained  the  demurrer.  Gregg,  the  intervening  petitioner, 
electing  to  abide  by  his  amended  petition,  the  court  rendered 
judgment  against  him,  and  on  appeal  to  the  Appellate  Court 
that  judgment  was  reversed. 

It  appears  from  the  record  that  an  agreement  was  entered 
into,  on  or  about  the  16th  day  of  July,  1884,  by  and  between 
George  W.  Savage,  John  Q.  Savage,  and  Dent,  Black  and 
Cratty  Bros.,  whereby  a  suit  was  to  be  commenced  by  Dent, 
Black  and  Cratty  Bros.,  in  favor  of  George  W.  Savage,  on  a 
claim  held  by  him  against  the  First  National  Bank  of  Mon- 
mouth, and  that  in*  consideration  that  John  Q.  Savage  ad- 
vanced certain  moneys  to  prosecute  said  suit,  pay  expenses, 
etc.,  the  said  suit  was  to  be  brought  in  the  name  of  George  W. 
Savage,  for  the  use  of  John  Q.  Savage,  and  all  moneys  col- 
lected in  the  suit  should  pass  through  the  hands  of  the  attor- 
neys, and  after  refunding  to  them  any  advances  made  by  them 
and  said  John  Q.  Savage,  for  legal  expenses,  traveling  ex- 
penses, stenographers'  fees  and  charges  for  printing,  and  also 
after  retaining  the  contingent  fee  allowed  to  said  attorneys, 
they  were  to  divide  the  excess  in  collections  between  John  Q. 
Savage  and  George  W.  Savage,  equally;  that  the  collection 
was  made  by  the  attorneys  July  16,  1889,  and  that  soon 
thereafter  John  Q.  Savage  rendered  a  bill  to  the  attorneys  for 
outlays  by  him  paid,  to  be  refunded  to  him  as  aforesaid,  in 
the  amount  of  $430, — which  amount  seemed  proper  to  be 
allowed  to  him  for  advances,  within  the  agreement  aforesaid ; 
that  after  deducting  these  advancements,  and  other  advance- 
ments, and  balances  due  the  attorneys,  together  With  costs  to 
be  paid,  including  also  the  contingent  fee  of  the  attorneys, 
there  was  left  a  balance  of  the  collection  in  their  hands  of 
$2758.22,  to  be  divided  between  said  George  W.  Savage  and 
John  Q.  Savage ;  that  accordingly  there  was  paid  to  the  con- 
servator of  said  George  W.  Savage  the  half  of  that  amount, 
$1379.11,  and  that  there  remained  in  the  hands  of  the  defend- 
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ant  in  garnishment  $1809.11,  which  is. made  up  of  the  $430 
due  to  John  Q.  Savage  for  advancements  which  he  made  for 
costs  and  expenses,  and  the  sum  of  $1379.11  as  his  share  of 
the  net  proceeds  of  collections  out  of  the  Savage  suit  against 
the  bank.  It  also  appears  that  John  Q.  Savage  sold  his  inter- 
est in  the  claim  against  the  bank,  to  William  M.  Gregg,  by  a 
contract  in  writing,  as  follows : 

"Chicago,  May  6,  1886. 
"For  value  received,  I,  John  Q.  Savage,  do  hereby  assign, 
transfer  and  set  over  to  William  M.  Gregg,  of  Chicago,  Illinois, 
and  to  his  heirs  and  assigns,  all  my  interest  in  certain  claims 
and  demands  in  favor  of  George  W.  Savage  against  the  First 
National  Bank  of  Monmouth,  Illinois,  for  the  recovery  of 
which,  suit  has  been  brought  in  the  name  of  said  George  W. 
Savage,  for  my  use,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  My  interest  aforesaid 
hereby  assigned  is  more  particularly  specified  in  a  certain 
writing  executed  by  said  George  W.  Savage  and  myself, 
whereby  Dent,  Black  and  Cratty  Bros,  were  retained  to  con- 
duct legal  proceedings  to  recover  the  moneys  due  said  George 
W.  Savage,- and  the  said  Dent,  Black  and  Cratty  Bros,  are 
hereby  requested  to  recognize  said  William  M.  Gregg  as  my 
assignee,  and  to  give  full  effect  hereto  in  his  behalf,  placing 
him  in  my  stead  as  to  any  moneys  which  may,  under  said 
agreement,  become  due  to  me  at  any  time  hereafter. 

J.  Q.  Savage." 

It  also  appears  that  at  the  time  the  assignment  was  made 
Savage  was  indebted  to  Gregg  in  the  sum  of  $1400,  and  the 
assignment  was  to  be  held  as  security  for  said  indebtedness ; 
that  afterwards  Gregg  advanced  Savage  other  sums  of  money, 
as  loans,  on  the  agreement  that  the  assignment  should  be  held 
as  security  for  such  advances.  It  also  appears  that  a  subse- 
quent arrangement  was  made,  under  which  Gregg  released  cer- 
tain indebtedness  he  had  against  Savage,  and  Gregg  agreed, 
in  writing,  to  pay  the  wife  of  Savage  one-half  of  whatever 
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amount  he  might  receive  from  said  claim,  and  that  $200  has 
been  paid  her  under  that  agreement.  It  also  appears  that 
Dent  &  Black  and  the  assignee  of  the  bank  had  notice  of  the 
assignment  to  Gregg. 

Mr.  John  M.  Hamilton,  for  the  appellant : 

In  order  to  make  a  valid  equitable  assignment,  the  assignor 
must  be  the  owner  of  the  legal  title  to  the  chose  in  action. 
Therefore,  no  such  thing  or  title  is  known,  at  common  law, 
as  an  assignee  of  a  naked  chose  in  action  making  an  assign- 
ment of  the  same  to  still  another  assignee,  unless  in  case  of 
negotiable  instruments,  the  title  to  which  passes  by  assignment 
and  delivery.     Bouvier*s  Law  Die.  title  "Chose  in  Action." 

Ghoses  in  action  which  may  be  assigned  are  limited  to  debts 
due  or  to  become  due  to  the  assignor,  in  the  technical  and 
strict  sense  of  the  word  "debts."    Capes  v.  Burgess,  135  111.  67. 

The  assignment  is  not  good  as  to  garnisheeing  creditors,  for 
the  reason  it  was  hot  accepted  by  the  attorney  holding  the 
claim.  Keece  v.  Smith,  113  111.  52;  Ray  v.  Faulkner,  73  id. 
469;  GloDer  v.  Wells,  40  111.  App.  350;  First  Baptist  Church 
V.  Hyde,  40  111.  150. 

Messrs.  Eked,  Brown  &  Allen,  for  the  appellee: 

A  chose  in  action  is  capable  of  equitable  assignment.  The 
test  is,  whether  the  assignor  has  entirely  parted  with  his  in- 
terest in  the  thing  assigned.  Carr  v.  Wau^h,  28  111.  418; 
Koch  V.  Quick,  29  III.  App.  535 ;  Glover  v.  Wells,  40  id.  350; 
Home  V.  Booth,  22  id.  385;  Phillips  v.  EdsaU,  127  III.  547; 
Perkins  v.  HadseU,  50  id.  216;   Morris  v.  Klancy,  51  id.  451. 

Nor  is  the  chose  in  action  so  equitably  assigned  liable  to 
garnishment.  Dressor  v.  McCord,  96  111.  389 ;  Chatroop  v. 
Borgard,  40  111.  App.  279;  Carr  v.  Waugh,  28  III.  418;  May 
V.  Baker,  15  id.  89;  Webster  v.  Steele,  75  id.  545. 

The  right  of  the  attaching  or  garnisheeing  creditor  is  the 
exact  right  of  a  judgment  debtor.     He  stands  in  the  shoes  of 
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the  judgment  debtor,  and  unless  there  could  be  a  recovery  by 
the  judgment  debtor  against  the  garnishee,  there  could  be  no 
recovery  in  favor  of  the  attaching  or  garnisheeing  creditor. 
Capes  V.  Burgess,  135  111.  67;  Chatroop  v.  Borgard,  40  Dl. 
App.  279. 

A  chose  in  action,  or  even  a  mere  possibility,  expectancy,  or 
a  thing  not  in  esse,  are  assignable.  Am.  and  Eng.  Ency.  of 
Law,  830,  831,  and  notes  in  cases  cited. 

In  order  to  constitute  a  valid  and  binding  assignment  it  is 
not  necessary  that  the  payee  shall  accept  the  same.  A  mere 
notice  is  suflBcient.  1  Am.  and  Eng.  Ency.  of  Law,  835,  836, 
837,  and  notes  in  cases  cited. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  is  not  claimed  that  the  assignment  of  the  claim  which 
Savage  made  to  Gregg  was  fraudulent,  or  made  for  the  pur- 
pose of  preventing  the  creditors  of  Savage  from  reaching  the 
fund  to  be  collected  from  the  bank,  but,  on  the  other  hand,  it 
is  apparent  that  Gregg  took  and  held  the  assignment  for  the 
purpose  of  securing  a  bona  fide  indebtedness  due  and  owing 
from  Savage  to  him.  The  controversy  is,  therefore,  one  be- 
tween creditors,  and  it  is  first  claimed  by  counsel  for  appel- 
lant that  John  Q.  Savage  never  had  or  passed  the  legal  or 
equitable  title  to  any  chose  in  action  against  the  bank, — in 
other  words,  he  had  no  assignable  interest  in  the  claim  against 
the  bank,-;— and  hence  the  pretended  assignment  to  Gregg 
passed  no  title  or  interest  in  the  fund  ultimately  collected  by 
Dent  &  Black  from  the  bank.  We  do  not  concur  in  this  view.  ^ 
George  W.  Savage  held  a  claim  against  the  First  National 
Bank  of  Monmouth.  An  arrangement  was  made  between  him, 
Dent  &  Black,  and  Cratty  Bros.,  and  John  Q.  Savage,  on  which 
a  suit  was  brought  on  the  claim  in  the  name  of  George  W. 
Savage,  for  the  use  of  John  Q.  Savage.  Money  had  to  be  ad- 
vanced to  prosecute  the  suit  and  pay  costs  and  expenses,  and 
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John  Q.  Sayage  agreed  to  make  the  advances.  The  money 
was  to  be  collected  by  Dent  &  Black,  and  after  deducting  cer- 
tain expenses  and  fees,  the  residue  was  to  be  paid,  one-half 
to  George  W.  Savage  and  the  other  half  to  John  Q.  Savage. 
Under  this  arrangement  John  Q.  Savage  became  the  equitable 
owner  of  one-half  of  the  claim  against  the  bank,  which  he  had 
the  right  to  prosecute  to  final  judgment,  and  after  the  money 
should  be  collected,  if  Dent  &  Black  had  refused  to  pay  it  over 
to  him,  no  reason  is  perceived  why  he  could  not  maintain  an 
action  in  his  own  name  to  recover  the  money.  Here  was  a 
valid,  suBsisting  interest, — one  which  might  properly  be  trans- 
ferred or  assigned  to  another,  at  least  in  equity,  so  as  to  en- 
able the  assignee  to  coLlect  the  proceeds  of  the  claim: 

Capes  V.  Burgess,  135  111.  67,  cited  by  counsel,  does  not 
seem  to  sustain  their  view  of  the  question.  What  claims 
might  be  assigned  did  not  arise  in  that  case  and  was  not  de- 
cided. The  question  there  was  as  to  the  nature  of  the  claims 
which  might  be  attached  or  garnisheed. 

It  is  also  claimed  that  the  assignment  of  the  claim  was 
never  accepted  by  Dent  &  Black  or  the  bank,  and  upon  this 
ground  Gregg  is  not  entitled  to  hold  the  money,  and  in  sup- 
port of  this  position  we  are  referred  to  First  Baptist  Church 
V.  Hyde,  40  III.  150.  An  examination  of  the  case  cited  will 
establish  the  fact  that  the  question  there  involved  was  entirely 
.  different  from  the  one  presented  by  this  record.  There  an  or- 
der for  a  certain  sum  of  money  was  drawn  by  a  contractor  on 
a  church,  which  the  church  never  accepted,  and  it  was  held 
that  the  order  did  not  constitute  a  transfer  of  the  debt  to  the 
payee  of  the  order.  If  Gregg  had  received  an  order  from  Sav- 
age on  Dent  &  Black,  for  a  certain  sum  of  money,  and  Dent 
&  Black  had  refused  to  accept  the  order,  the  case  cited  might 
be  relied  on  as  authority  to  support  appellant's  position.  But 
no  order  wa?  given  in  this  case,  and  no  question  in  regard  to 
an  order  is  involved.  Here,  Savage  held  a  claim  against  a 
bank.     He  had  a  suit  pending  to  recover  the  amount  of  his 
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demand,  and  he  assigned  bis  entire  interest  in  that  demand  to 
William  M.  Gregg,  and  after  the  assignment  Gregg  was  recog- 
nized by  Dent  &  Black,  in  whose  hands  the  demand  bad  been 
placed  for  collection,  as  the  owner  of  the  claim,  and  at  the 
request  of  the  attorneys  he  advanced  money  to  assist  in  the 
collection  of  the  claim.  From  the  time  the  assignment  was 
made,  whatever  interest  Savage  had  in  the  claim  passed  at 
once  to  Gregg. 

Reeve  v.  Smith,  113  111.  47,  has  also  been  cited  as  an  au- 
thority for  appellant.  There  the  construction  of  section  37 
of  the  Attachment  act  arose,  and  it  was  merely  held  that  two 
judgments  rendered  at  the  same  term  of  court  were  entitled 
to  share  pro  rata  in  the  proceeds  of  property  attached  or  gar- 
nisheed,  although  one  of  the  actions  had  been  instituted  after 
the  attaching  debtor  had  transferred,  by  assignment,  the  claim 
gamisheed,  to  another  creditor.  The  decision  in  that  case 
can  have  no  bearing  here. 

Ray  V.  Faulkner,  73  111.  469,  has  also  been  cited,  but  that 
case  merely  holds  that  the  acceptance  by  a  debtor  of  an  order 
drawn  upon  him  by  his  creditor,  in  good  faith,  before  the  ser- 
vice of  garnishee  process,  makes  him  no  longer  the  debtor  of 
the  drawer,  and  hence  not  liable  to  be  gamisheed  by  his  cred- 
itors. But  the  case  does  not  hold  that  a  claim  may  not  be 
sold  and  assigned  in  good  faith,  and  thus  pass  beyond  the 
reach  of  garnishee  process. 

We  do  not  think,  where  the  entire  claim  or  demand  has  been 
sold  and  assigned,  as  was  done  in  this  case,  any  formal  ac- 
ceptance was  required  on  behalf  of  Dent  &  Black, — the  parties 
who  were  to  collect  and  distribute  the  demand  against  the 
bank.  It  may  be  conceded  that  the  claim  or  demand  held  by 
Savage  against  the  bank  was  not  assignable  at  law,  but  that 
would  not  prevent  Savage  from  making  an  equitable  assign- 
ment of  the  claim,  which  may  be  protected  and  enforced  in  a 
court  of  law.     This  court  is  fully  committed  to  that  doctrine. 
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In  Morris  v.  Cheney,  61  111.  451,  in  discussing  the  question, 
the  court  said :  "The  doctrine  is  well  settled  that  courts  of 
law  will  recognize  and  protect  the  right  of  the  assignee  of  a 
chose  in  action,  whether  the  assignment  be  good  at  law  or  in 
equity  only,  and  in  Carr  v.  Waugh,  28  111.  418,  this  court  said, 
that  in  equity  all  contracts  and  agreements  may  be  assigned 
and  will  be  protected,  and  the  interest  of  the  assignee  will 
constitute  a  defense  to  a  proceeding  in  garnishment.  ,*  •  * 
Even  if  there  was  no  formal  written  assignment  of  this  claim, 
nothing  is  shown  to  prove  a  sale  of  it  by  a  person  authorized 
to  make  it,  and  it  has  not  been  repudiated  by  the  parties  in 
interest.  It  is  true,  a  debt,  or  chose  in  action  is  not  generally 
assignable  in  law,  except  in  the  case  of  negotiable  instruments, 
and  for  that  reason  the  assignee  is  ordinarily  compelled  to 
seek  redress  against  the  assignor  and  debtor  solely  in  courts 
of  equity."  So  in  Hodson  v.  McConnell,  12  111.  170,  it  is  said : 
"The  doctrine  is  well  settled  that  courts  of  law  will  notice 
and  protect  the  interests  of  the  equitable  owners  of  choses 
in  action,  and  particularly  so  in  the  matter  of  a  garnishee 
proceeding,  which  is  of  an  equitable  character."  See,  also, 
Dressor  v.  McCord,  96  111.  389. 

In  order  to  constitute  a  valid  assignment  of  a  debt  or  other 
chose  in  action,  in  equity,  no  particular  form  of  words  is  neces- 
sary. Any  words  are  sufficient  which  show  an  intention  of 
transferring  or  appropriating  the  chose  in  action  to  the  as- 
signee for  a  valuable  consideration.  1  Am.  and  Eng.  Ency. 
of  Law,  834,  and  cases  cited  in  notes. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Beardstown 


LoTJ  Smith. 

Filed  ai  Springfleld  May  7\  1694. 

1.  Stbeet  crossings — duiy  of  city  to  keep  in  repair.  This  court  is 
not  prepared  to  hold  that  the  duty  of  a  city  to  keep  its  street  crossings 
in  a  reasonably  safe  condition  for  the  use  of  foot-passengers  arises 
only  when  it  sees  fit,  in  the  exercise  of  its  discretion,  to  construct  an 
artificial  crossing  over  the  street. 

2.  Where  a  street  crossing  has  been  established  de  facto  by  public 
use,  the  city  is  not  at  liberty,  merely  because  no  artificial  crossing  has 
been  constructed,  to  intersect  the  crossing  which  the  public  have 
established  for  themselves,  with  dangerous  ditches  and  pit-falls. 

3.  Sahb — Clotting  ditch  across  traveled  paihvray.  Where  no  sidewalk 
is  made  along  a  street,  but  there  is  a  well-defined  path  along  the  side 
of  such  street,  used  by  the  public,  and  the  city  causes  a  ditch  or  drain 
to  be  dug  in  a  cross-street  intersecting  such  traveled  pathway,  it  will 
become  the  duty  of  the  city  to  keep  the  crossing  of  such  path  in  a  rea- 
sonably safe  condition  and  repair  for  the  use  of  pedestrians,  in  order 
to  escape  liability  to  one  injured  while  attempting  to  cross  the  f^ame. 

4.  While  a  city  may,  perhaps,  not  be  chargeable  with  negligence 
Tor  omitting  to  make  a  proper  crossing  of  a  street,  yet  if  it  sees  fit  to 
construct  a  ditch  in  the  street  it  will  be  bound  to  use  reasonable  care 
to  so  construct  and  maintain  it  as  to  make  it  reasonably  safe,  in  view 
of  such  uses  as  were  being  actually  made  of  the  street. 

5.  Same — degree  of  care  required  of  persons  using  the  same.  In  an 
action  against  a  city  to  recover  for  a  personal  injury  from  a  defective 
or  unsafe  street  crossing,  an  instruction  for  the  plaintiff,  merely  hold- 
ing that  a  person  passing  over  a  sidewalk  or  street  is  not  bound  to  use 
more  than  reasonable  care  and  caution  in  respect  to  his  own  safety, 
does  not  require  of  the  plaintiff  a  lower  degree  of  care  and  diligence 
than  the  law  prescribes,  and  is  not  erroneous. 

6.  NEGiiiGENCE — degree  of  care  required  of  plaintiff.  In  an  action 
based  on  negligence,  to  recover  for  a  personal  injury,  the  defendant 
ahked  and  the  court  refused  an  instruction,  that  "if  the  jury  find,  from 
the  evidence,  that  the  plaintiff  was  guilty  of  any  negligence,  however 
slight,  which  contributed  to  the  alleged  injury  complained  of,  then 
the  jury  must  find  for  the  defendant,  unless  the  jury  further  find,  from 
the  evidence,  that  the  defendant  was  guilty  of  negligence,  which,  in 
comparison  with  the  plaintiff's,  was  gross :"    Held,  clearly  erroneous. 
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as  requiring  proof  that  the  plaintiff,  was  in  the  exercise  of  the  highest 
degree  of  care. 

7.  A  persou  injured  by  the  negligence  of  another  can  not  recoTer 
therefor,  unless  he,  at  the  time,  was  in  the  exercise  of  reasonable  and 
ordinary  care  for  his  own  safety. 

8.  Same— personal  injury — measure  of  damages.  In  an  action  for  a 
personal  injury,  when  the  only  special  damages  claimed  in  the  declara- 
tion cover  only  the  hindrance  to  the  plaintifi's  business  and  expenses 
in  being  cured,  evidence  of  what  she  could  have  made  by  a  special 
arraugement  to  go  into  the  business  of  dressmaking,  is  not  admissible. 

9.  To  show  the  ability  and  capability  of  the  plaintiff  to  labor  and 
carry  on  business,  in  order  to  ascertain  what  is  a  fair  compensation  for 
its  prevention,  is  to  show  the  reasonable  value  of  her  labor  in  her  busi- 
ness. When  it  is  of  a  kind  that  is  paid  in  wages,  the  usual  amount  per 
day,  week  or  month  is  easily  ascertainable  as  a  fact ;  but  in  another 
case  it  is  a  matter  of  opinion,  and  opinion  is  as  competent  evidence  in 
such  cases  as  is  knowledge  in  the  others. 

10.  Eyidenge — admissibility-^waiver  of  objection.  The  plaintiff  in 
an  action  for  a  personal  injury  testified,  that  prior  to  the  injury  she  was 
receiving  fifty  cents  a  day  for  her  work,  but  had  made  arrangements 
to  go  into  business  for  herself,  by  which  she  could  have  made  $2.50  per 
day  for  her  work.  The  last  statement  was  admitted,  over  the  defend- 
ant's objection.  The  plaintiff,  in  reply  to  the  question,  "You  may  state 
what  you  could  have  earned  if  it  had  not  been  for  this  accident,**  testi- 
fied, "I  could  have  earned  $2.50  per  day,*'  to  which  there  was  no  objec- 
tion, and  the  defendant  accepted  the  statement  and  cross-examined 
upon  it,  as  competent,  without  any  inquiry  as  to  the  special  arrange- 
ment :  Held,  that  this  might  be  considered  as  an  abandonment  of  the 
objection. 

11.  Instructions — inapplicable  to  the  case  on  iriaL  Where  the  neg- 
ligence charged  against  a  city  was  not  in  failing  to  construct  a  proper 
crossing,  but  in  digging  and  maintaining  an  open  ditch  across  a  path 
in  a  street  which  was  used  by  the  public,  an  instruction  laying  down 
the  proposition,  that  the  question  whether  a  street  crossing  should  or 
should  not  be  constructed  was  left  to  the  city  authorities,  and  the  city 
had  a  discretion  in  such  matters  with  which  the  courts  would  not  in- 
terfere except  when  abused,  and  that  until  the  city  exercised  its  dis- 
cretionary power  by  constructing  a  street  cro.ssing,  or  allowing  it  to 
be  constructed,  it  was  not  liable  for  damages  resulting  wholly  from 
the  absence  of  such  street  cros.sing,  is  properly  refused,  as  being  in- 
applicable to  the  case  before  the  jury. 

12.  New  trial— conrfr«a/ion  of  a  party  to  the  suit  with  a  juror.  Dur- 
ing the  trial  of  a  suit,  and  as  the  court  took  a  recess  for  dinner,  the 
plaintiff  and  one  of  the  jurors  walked  together  part  of  the  way  from 
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the  conrt  house  to  the  hotel,  where  both  were  boarding,  and  while  so 
walking,  engaged  in  a  conversation.*  It  was  shown  that  the  distance 
between  the  court  house  and  hotel  was  but  a  few  steps,  and  that  the 
juror's  overtaking  the  plaintiff  was  purely  accidental,  and  that  nothing 
was  said  between  them  in  relation  to  the  suit :  Held,  that  while  this 
conduct  was  improper,  it  was  not  sufficient  ground  for,a  new  trial. 

13.  Assigning  EBROB--/or  rulinp  of  court  conceded  by  party  complain^ 
ing  to  be  correct,  on  trial.  A  party  can  not  successfully  assign  for  error 
the  giving  of  an  instruction  laying  down  a  rule  substantially  identical 
with  the  one  laid  down,  or  distinctly  affirmed  or  recognized,  in  an 
instruction  given  at  his  own  request. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cass 
county ;  the  Hon.  Lyman  Lagby,  Judge,  presiding. 

Messrs.  Mills  &  MgClubb,  for  the  appellant. 

Messrs.  Bailey  &  Hollby,  for  the  appellee. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Lou  Smith 
against  the  city  of  Beardstowu,  to  recover  damages  for  a  per- 
sonal injury  received  by  the  plain tiflF  in  consequence  of  falling 
into  an  open  ditch  or  drain  in  Adams  street,  one  of  the  public 
streets  of  the  city.  The  defendant  pleaded  not  guilty,  and  at 
the  trial  the  jury  found  the  defendant  guilty  and  assessed  the 
plaintiff's  damages  at  $2250,  and  for  that  sum  and  costs 
the  plaintiff  had  judgment.  That  judgment  was  affirmed  by 
the  Appellate  Court  on  appeal,  and  this  appeal  is  from  the 
judgment  of  affirmance. 

Adams  street  in  the  city  of  Beardstown  runs  from  south  of 
east  to  north  of  west,  and  is  crossed  at  right  angles  by  Fifth 
street.  No  crossing  seems  to  have  been  constructed  over  Fifth 
street  on  the  northerly  side  of  Adams  street,  nor  was  there 
any  sidewalk  on  the  northerly  side  of  Adams  street  along  the 
blocks  either  easterly  or  westerly  from  the  intersection  of  the 
two  streets,  but  there  was  a  beaten  and  continuous  path  along 
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both  blocks  and  across  Fifth  street,  and  which  was  commonly 
used  as  such  by  foot-passengers.  Several  years  prior  to  the 
plaintiff's  injury,  the  city  had  caused  a  ditch  or  drain  to  be 
dug  in  Fifth  street  across  this  path,  for  the  purpose  of  con- 
ducting the  surface  water  into  a  sewer  in  Adams  street.  This 
ditch  or  drain,  as  the  evidence  tends  to  show,  was  some  twelve 
or  fourteen  inches  in  depth  and  about  two  feet  in  width,  and 
was  floored  and  walled  up  on  both  sides  with  rock  and  left 
uncovered.  Both  the  path  and  ditch  were  somewhat  obscured 
by  weeds.  It  appears  that  on  the  opposite  side  of  Adams 
street,  a  crossing  over  Fifth  street  had  been  made  of  cinders, 
and  that  there  were  crossings  over  Adams  street  on  both  sides 
of  Fifth  street. 

Between  half  past  eight  and  nine  o'clock  in  the  evening  of 
September  25,  1891,  the  plaintiff,  accompanied  by  her  sister, 
was  returning  to  h^r.  residence  from  a  point  on  the  easterly 
side  of  Fifth  street  and  north  of  Adams  street.  Her  most 
direct  route  took  her  to  Adams  street,  and  thence  westerly 
along  the  northerly  side  of  Adams  street  across  the  ditch  in 
question.  On  reaching  the  ditch,  she  failed  to  see  it,  and  as  a 
consequence  stepped  into  it  and  fell  and  received  the  injuries 
of  which  she  now  complains. 

The  only  assignments  of  error  insisted  upon  by  counsel  in 
this  court  are,  those  which  call  in  question  the  rulings  of  the 
trial  court  in  the  instructions  to  the  jury,  in  the  admission  and 
exclusion  of  evidence,  and  in  refusing  to  grant  a  new  trial  on 
account  of  the  alleged  misconduct  of  the  plaintiff  and  one  of 
the  jurors  during  the  progress  of  the  trial.  Complaint  is  made 
of  the  second,  third  and  sixth  instructions  given  to  the  jury 
at  the  instance  of  the  plaintiff,  those  instructions  being  as 
follows : 

2.  "The  court  instructs  the  jury,  that  it  is  the  duty  of  the 
defendant,  the  city  of  Beardstown,  to  keep  its  public  streets, 
sidewalks  and  street  crossings  in  a  reasonably  safe  condition 
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and  repair,  for  the  safety  of  persons  who  haye  occasion  to  pass 
over  the  same. 

3.  "The  court  instructs  the  jury,  that  a  person  passing  over 
a  sidewalk  or  street  is  not  bound  to  exercise  more  than  rea- 
sonable care  and  caution  in  respect  to  his  own  safety.  Until 
he  is  charged  with  notice  to  the  contrary,  he  has  a  right  to 
presume  the  same  to  be  in  a  reasonably  safe  condition. 

6.  "The  court  instructs  the  jury,  that  if  you  believe,  from 
the  evidence  in  this  case,  that  the  defendant  is  a  municipal 
corporation,  and  as  such,  on  the  25th  day  of  September,  A.  D. 
1891,  and  prior  thereto,  was  possessed  and  had  control  of  the 
street  and  walk  mentioned  in  plaintiff's  declaration  herein, 
then  it  was  the  duty  of  the  defendant  to  keep  said  street  and 
walk  in  reasonably  good  and  safe  repair  for  the  safety  of  pas- 
sengers passing  along  and  over  the  same ;  and  if  you  believe, 
from  the  evidence  in  this  case,  that  the  defendant  constructed 
and  maintained  in,  upon  and  across  a  part  of  said  street  a 
ditch  or  conduit  substantially  as  charged  in  the  plaintiff's 
declaration,  or  some  count  thereof,  and  that  the  same  was 
not  constructed  and  maintained  so  as  to  be  reasonably  safe  for 
foot-passenger  who  had  occasion  to  pass  on  and  over  the  same, 
and  that  the  plaintiff,  while  in  the  exercise  of  due  care  and 
caution  on  her  part  for  her  own«safety,  unavoidably  fell  into 
said  ditch  or  conduit,  and  was  thereby  injured,  and  has  sus- 
tained damages  in  consequence  of  such  injury,  then  you  should 
find  the  issues  for  the  plaintiff,  and  assess  her  damages  at 
whatever  sum  you  may  find,  from  the  evidence  in  the  case, 
she  is  entitled  to." 

The  chief  objection  urged  to  the  second  and  sixth  instruc- 
tions, if  we  understand  it,  is,  that  they  attempt  to  lay  down 
the  rule  of  diligence  incumbent  upon  the  city  in  keeping  its 
**streets,**  as  distinguished  from  its  "sidewalks  and  street- 
crossings,"  in  repair  for  the  use  of  foot-passengers.  It  is  con- 
tended, upon  the  authority  of  the  City  of  Aurora  v.  Hillman, 
90  111.  61,  and  other  like  decisions,  that  a  pedestrian  has  not 
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an  equal  right  with  one  who  drives  a  carriage,  to  travel  in  and 
along  the  driveway  of  a  public  street,  and  that  a  city  is  not 
under  any  obligation  to  keep  such  driveway,  longitudinally, 
in  a  fit  and  safe  condition  for  pedestrians. 

Whether  the  rule  sought  to  be  derived  from  those  decisions 
is  a  just  and  sound  one  or  not,  we  are  unable  to  see  that,  un- 
der the  facts  appearing  in  this  record,  it  has  any  application 
here.  Tlie  plaintiff  was  injured  by  falling  into  an  open  ditch 
or  drain  situate,  it  is  true,  in  the  roadway  of  Fifth  street  and 
outside  of  the  space  devoted  to  the  sidewalk  in  that  street. 
But  she  was  not  attempting  to  travel  along  the  roadway  lon- 
gitudinally, but  was  crossing  the  street  on  that  portion  of 
Adams  street  appropriate  for  the  street-crossing  for  foot-pas- 
sengers. While  the  evidence  seems  to  show  that  no  artificial 
crossing  at  that  point 'had  been  constructed  by  the  city,  the 
proof  is  clear  and  uncontradicted  that  there  was  a  plain  and 
beaten  path  along  that  side  of  Adams  street,  extending  across 
Fifth  street,  and  that  such  path  was  quite  commonly  used  by 
foot  passengers  in  crossing  the  street.  Such  being  the  facts, 
it  is  not  to  be  supposed  that  the  jury  could  have  understood 
the  word  "street"  as  used  in  these  instructions  as  having  any 
reference  to  the  carriage-way  on  Fifth  street  as  such,  but  only 
to  that  portion  of  the  street  upon  which  there  was,  de  facto,  a 
crossing  for  the  use  of  pedestrians,  and  across  which  the  city 
had  dug  and  allowed  to  remain  the  open  ditch  or  drain  into 
which  the  plaintiff  fell  and  was  injured. 

We  are  not  prepared  to  hold  that  the  duty  of  a  city  to  keep 
its  street  crossings  in  a  reasonably  safe  condition  for  the  use 
of  foot-passengers  arises  only  when  it  sees  fit,  in  the  exercise 
of  its  discretion,  to  construct  an  artificial  crossing  over  the 
street.  And  much  less  are  we  disposed  to  hold  that,  after  a 
street-crossing  has  been  established,  de  facto,  by  public  use, 
the  city  is  at  liberty,  merely  because  no  artificial  crossing  has 
been  constructed,  to  intersect  the  crossing  which  the  public 
hare  established  for  themselves,  with  dangerous  ditches  and 
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pit-falls.  We  are  of  the  opinion  that,  under  the  facts  which 
the  evidence  in  the  case  tended  to  establish,  the  duty  of  the 
city  to  keep  the  crossing  in  question  in  a  reasonably  safe  con- 
dition and  repair  for  the  use  of  pedestrians  had  arisen,  and 
that  there  was  no  material  error  in  the  instructions  by  which 
that  duty  was  sougbt  to  be  declared  and  enforced. 

But  there  is  another  sufficient  reason  why  the  defendant 
can  not  be  heard  to  complain  of  the  instructions  given  for  the 
plaintiff  laying  down  the  rule  that  it  was  the  defendant's  duty 
to  keep  its  public  streets,  etc.,  in  a  reasonably  safe  condition 
and  repair,  viz.,  that  the  fifth  instruction  given  at  the  instance 
of  the  defendant  expressly  recognized  the  same  rule.  That 
instruction  held  that,  while  the  law  requires  a  municipal  cor- 
poration to  keep  its  streets  and  sidewalks  in  a  reasonably 
safe  condition,  yet  the  person  who  travels  over  the  streets 
and  sidewalks  has  no  right  to  recklessly  walk  into  danger,  etc. 
A  party  can  not  successfully  assign  for  error  the  giving  of  an 
instruction  laying  down  a  rule  substantially  identical  with  one 
laid  down  or  distinctly  affirmed  or  recognized  in  an  instruc- 
tion given  at  his  own  request. 

The  abjection  urged  to  the  plaintiff's  third  instruction  is, 
that  it  requires  of  persons  passing  over  a  sidewalk  or  street  a 
lower  degree  of  care  and  diligence  in  respect  to  his  own  safety 
than  the  law  prescribes.  The  rule  undoubtedly  is,  that  a 
person  injured  by  the  negligence  of  another,  can  not  recover 
unless  he,  at  the  time,  was  in  the  exercise  of  reasonable  and 
ordinary  care  for  his  own  safety ;  and  in  this  case,  several 
instructions  were  given  at  the  instance  of  the  defendant,  and 
very  properly  we  think,  holding  that  if  the  plaintiff,  at  the 
time  of  her  injury,  was  not  exercising  ordinary  care  for  her 
own  safety,  she  could  not  recover.  The  plaintiff's  third  in- 
struction merely  holds  that  a  person  passing  over  a  sidewalk 
or  street,  is  not  bound  to  exercise  more  than  reasonable  care 
and  caution  in  respect  to  his  own  safety,  thus  admitting  the 
duty  of  exercising  the  degree  of  care  and  caution  which  the 
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law  prescribes,  but  merely  holding  that  a  still  higher  degree 
was  not  required.  In  this  we  are  able  to  perceive  no  mate- 
rial error.  • 

For  the  reasons  already  stated,  we  think  there  was  no  error 
in  the  seventh  instruction  given  at  the  instance  of  the  plain- 
tiff, which  held,  in  substance,  that  if  there  was  a  path  on  the 
northerly  side  of  Adams  street  for  foot-passengers,  which  was 
used  by  persons  who  had  occasion  to  and  did  pass  along  and 
over  the  same  on  foot,  and  if  the  defendant  constructed  a 
ditch  across  such  path,  then  it  was  its  duty  to  so  construct 
it  as  to  make  it  reasonably  safe  for  foot-passengers  who  had 
occasion  to  pass  over  the  same,  and  if  the  defendant  did  not 
80  construct  the  ditch  as  to  make  it  reasonably  safe,  and  the 
plaintiff,  while  exercising  reasonable  care  and  caution  on  her 
part,  fell  into  the  ditch  and  was  thereby  injured,  the  defend- 
ant was  liable  for  the  damages  thereby  sustained.  The  negli- 
gence charged  is  not  in  failing  to  construct  a  proper  crossing, 
but  in  digging  and  maintaining  an  open  ditch  across  the  one 
which  the  public  had  established  for  itself.  While  perhaps  the 
city  would  not  have  been  chargeable  with  negligence  if  it  had 
done  nothing  in  the  premises,  that  is,  for  mere  non-feasance, 
yet,  having  seen  fit  to  construct  a  ditch  in  the  street,  it  was 
bound  to  use  reasonable  care  to  so  construct  and  maintain  it 
as  to  make  it  reasonably  safe,  in  view  of  such  uses  as  were 
being  actually  made  of  the  street. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  the 
following  instruction : 

"If  the  jury  find,  from  the  evidence,  that  the  plaintiff  was 
guilty  of  any  negligence,  however  slight,  which  contributed  to 
the  alleged  injury  complained  of,  then  the  jury  must  find  then- 
verdict  for  the  defendant,  unless  the  jury  further  find,  from 
the  evidence,  that  the  defendant  was  guilty  of  negligence, 
which,  in  comparison  with  the  plaintiff's,  was  gross." 

This  instruction  was  clearly  erroneous  and  was  properly 
refused.    It  held  that  contributory  negligence,  however  slight, 
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was  of  itself  sufficient  to  defeat  a.  recovery,  in  the  absence  of 
gross  negligence  on  the  part  of  the  defendant.  The  exercise  of 
ordinary  care  may  be  consistent  with  slight  negligence,  that  is, 
a  failure  to  exercise  the  highest  degree  of  care,  but  the  burden 
which  the  law  imposes  upon  a  plaintiff  seeking  to  recover  for 
an  injury  resulting  from  the  negligence  of  the  defendant  is,  to 
show  that  at  the  time  of  the  injury  he  was  in  the  exercise  of 
ordinary  care.  This  instruction,  however,  if  given,  would  have 
cast  upofi  the  plaintiff  in  this  case  the  burden  of  proving  that 
she  was  in  the  exercise  of  the  highest  degree  of  care. 

The  substance  of  the  defendant's  second  refused  instruction 
was  given  to  the  jury  in  another  instruction,  and  in  a  form 
qaite  as  favorable  to  the  defendant,  and  there  was  therefore 
no  error  in  refusing  that  instruction.  The  defendant's  third 
and  fourth  refused  instructions  laid  down  the  proposition  that 
the  question  whether  a  street  crossing  shall  or  shall  not  be 
constructed  was  left  by  law  to  the  city  authorities,  and  the 
city  had  a  discretion  in  such  matters  with  which  the  courts 
and  juries  would  not  interfere,  except  when  abused,  and  that 
until  the  city  exercised  its  discretionary  power,  by  construct- 
ing a  street  crossing,  or  allowing  it  to  be  constructed,  or  as- 
suming control  over  one  already  constructed,  it  was  not  liable 
for  damages  resulting  wholly  from  the  absence  of  such  street 
crossing.  As  has  already  been  shown,  the  negligence  for  which 
the  recovery  was  had  was  not  a  failure  on  the  part  of  the  city 
to  construct  and  maintain  a  crossing,  and  consequently  these 
instructions  related  to  questions  not  before  the  jury,  and  for 
that  reason  they  were  properly  refiised. 

Objection  was  made  at  the  trial  to  certain  testimony  of  the 
plaintiff  while  on  the  stand  as  a  witness  in  her  own  behalf, 
and  on  that  point  we  are  disposed  to  adopt  the  reasoning  and 
conclusion  of  the  Appellate  Court,  which  was  as  follows : 

"On  her  direct  examination  she  was  asked,  *What  were  you 
receiving  for  your  work  while  you  worked?'  and  answered,  *I 
received  fifty  cents  a  day  while  I  was  working  for  the  Misses 
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Hinton.  I  had  made  arrangements  to  go  into  business  in 
Roodhouse  for  myself,  by  which  I  could  have  made  $2.50  per 
day  for  my  work.*  This  last  statement  was  objected  to,  and 
the  court  was  asked  to  rule  it  out,  but  refused,  and  exception 
was  taken.  The  next  question  was,  *You  may  state  what  you 
could  have  earned  if  it  had  not  been  for  this  accident,*  and 
answered,  *I  could  have  earned  $2.50  per  day,*  to  which  no 
objection  was  made.  To  the  next  question,  *Have  you  been 
able  to  earn  anything  since?*  she  answered,  *No,  sir.* 

"The  record  of  her  cross-examination  is  as  follows:  'Tell 
this  jury  how  you  were  going  to  earn  this  $2.50  a  day.  A.  By 
dressmaking.  Q.  Did  you  ever  earn  $2.50  a  day  at  dress- 
making? A.  Yes,  sir.  Q.  Where  at?  A.  In  Roodhouse. 
Q,  How  much  did  you  get  when  you  worked  by  the  day? 
A.  Fifty  cents.  Q.  You  say  that  you  could  have  earned  more 
at  Roodhouse  ?  A.  Yes,  sir.  Q.  Why  did  you  come  down  to 
work  for  fifty  cents  ?  A.  That  was  because  I  was  called  home 
at  the  time  my  sister  got  married.  Q.  And  you  continued  to 
work  for  fifty  cents  a  day  when  you  could  make  $2.50  a  day? 
A.  Yes,  sir ;  I  was  not  ready  to  go  into  business  for  myself.' 

"The  special  damages  claimed  in  the  declaration  covered 
only  the  hindrance  to  her  business,  and  expenses  incurred  to 
be  cured.  What  she  would  have  made  by  the  special  arrange- 
ment referred  to  in  her  statement  was  therefore  not  properly 
admissible  under  the  pleadings.  Nor  was  her  estimate  or 
opinion  of  what  she  would  or  could  have  so  earned.  It  should 
have  been  ruled  out  on  the  objection  made.  (City  of  Chicago 
v.  O'Brennan,  65  111.  160.)  But  it  was  'necessary  to  inquire 
into  the  ability  and,  capability  to  labor  or  carry  on  business 
*  *  *  prior  to  the  injury,  for  it  is  manifest  that  what  would 
be  compensation  would  be  greatly  in  excess  of  what  another 
should  recover,  and  inadequate  to  compensate  still  another,' 
as  was  said  by  the  Supreme  Court  in  City  of  Joliet  v.  Conway, 
119  111.  492.  To  show  her  'ability  and  capability  to  labor  and 
carry  on  business,*  in  order  to  ascertain  what  would  be  a  fair 
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compensation  for  its  prevention,  is  to  show  the  reasonable 
value  of  her  labor  in  such  business.  When  it  is  of  a  kind 
that  is  paid  for  in  wages,  the  usual  amount  per  day,  week  or 
month  is  easily  ascertainable  as  a  fact ;  but  in  another  case 
it  is  matter  of  opinion,  and  therefore  opinion  is  as  competent 
evidence  in  such  cases  as  is  knowledge  in  the  others.  This 
statement  objected  to  was  not  responsive  to  the  question,  and 
also  was  incompetent,  not  because  it  was  an  opinion  as  to  v^hat 
she  could  have  made,  but  because  it  was  what  she  could  have 
made  by  special  arrangement  to  go  into  business  for  herself, 
the  loss  of  which  would  be  special  damage  not  alleged  in  the 
declaration.  But  the  next  question  was  without  reference  to 
any  special  arrangement — *how  much  could  you  have  earned 
if  it  had  not  been  for  the  accident,* — and  the  answer  was  the 
same,  $2.50  per  day.  No  objection  was  made  to  this  question 
or  answer.  Counsel  accepted  it  and  cross-examined  upon  it,  as 
general  and  competent,  without  any  inquiry  as  to  the  special 
arrangement,  what  it  was,  whether  partnership  or  not,  how 
much  capital  it  required  and  how  much  she  had,  or  anything 
else  in  relation  to  it.  This  may  be  considered  as  an  abandon- 
ment of  the  objection,  since  the  statement  complained  of  was 
the  same  as  the  answer  which  was  received  without  objection, 
and  could  do  no  more  harm.  Nor  do  we  think  that  the  jury 
could  have  been  influenced  by  either.  The  fact  she  stated 
was,  that  she  worked  by  the  day  and  got  fifty  cents  for  it,  while 
her  opinion  was,  that  if  she  had  gone  into  business  for  herself, 
with  the  necessary  capital  and  ability  to  conduct  it,  without 
any  experience,  she  could  have  made  out  of  that  capital,  labor 
and  ability  as  much  as  $2.50  per  day,  but  she  was  called 
home  by  the  marriage  of  her  sister  and  was  not  ready  to  go 
into  business  for  herself,  whether  because  of  her  injury,  or 
want  of  the  necessary  capital,  or  what  other  reason,  if  any, 
does  not  appear.  It  is  not  to  be  presumed  that  such  an  opin- 
ion of  a  party  to  the  suit,  in  her  own  interest,  could  have  had 
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any  weight  with  the  jury,  as  against  the  fact  that  in  her  actual 
business  she  received  only  fifty  cents  a  day." 
.  It  was  shown  by  aflBdavit,  on  motion  for  a  new  trial,  that 
while  the  trial  was  in  progress,  and  as  the  court  took  a  recess 
for  dinner,  the  plaintiff  and  one  of  the  jurors  walked  together 
a  part  of  the  way  from  the  court  house  to  the  hotel  where  both 
were  boarding,  and  that  while  so  walking  together,  they  were 
engaged  in  conversation  with  each  other.  Conduct  of  this 
character  between  a  party  to  a  suit  and  juror  during  the  pro- 
gress of  the  trial  is  reprehensible,  and  unexplained,  is  usually 
sufficient  to  warrant  the  trial  judge  in  setting  aside  the  ver- 
dict and  awarding  a  new  trial.  By  way  of  explanation,  how- 
ever, it  was  shown  that  the  distance  between  the  court  house 
and  the  hotel  was  but  a  few  steps ;  that  the  juror's  overtaking 
the  plaintiff  on  her  way  to  the  hotel  was  purely  accidental, 
and  that  nothing  whatever  was  said  between  them  in  rela- 
tion to  the  suit,  but  that  their  conversation  was  wholly  upon 
indifferent  matters,  the  subject  of  which  neither  was  able  to 
remember  afterwards.  In  view  of  these  explanations,  we  think 
this  conduct,  though  improper,  could  not  have  materially 
prejudiced  the  defendant,  and  that  it  ought  not  therefore  to 
be  a  ground  for  a  new  trial. 

Some  other  points  are  raised  which  we  have  duly  considered, 
but  which  we  do  not  think  require  comment  further  than  to 
say,  that  we  are  satisfied  with  the  disposition  made  of  them 
by  the  Appellate  Court. 

As  we  find  no  substantial  error  in  the  record,  the  judgment 

of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Jonathan  Carlton 

t;. 

The  People  of  the  State  of  Illinois. 

FiUd  at  Mi.  Vernon  May  6, 1894. 

1.  Grimtnal  lAA^—proof  necensary  to  conviction.  The  proof  of  the 
charge  in  criminal  caRes  involves  the  proof  of  two  distinct  propositions: 
First,  that  the  act  itself  was  done ;  and  secondly,  that  it  was  done  by 
the  person  charged,  and  by  none  other, — in  other  words,  proof  of  the 
corpus  delicti,  and  of  the  identity  of  the  prisoner. 

2.  Sahb  —  circumstantial  evidence  —  its  aujficiency.  What  circum- 
stances amount  to  proof  of  an  offense  can  liever  be  matter  of  general 
definition.  The  test  is  the  sufficiency  of  the  evidence  to  satisfy  the 
understanding  and  conscience  of  the  jury.  It  is  sufficient  if  they  pro- 
duce moral  certainty,  to  the  exclusion  of  every  reasonable  doubt. 

3.  lu  order  to  warrant  a  conviction  of  crime  on  circumstantial  -aTl- 
deuce,  the  circumstances,  taken  together,  should  be  of  a  conclusive 
nature  and  tendency,  leading,  on  the  whole,  to  a  satisfactory  conclu- 
sion, and  producing,  in  effect,  a  reasonable  and  moral  certainty  that 
the  accused,  and  no  one  else,  committed  the  offense  charged. 

4.  Among  the  circumstances  which  may  be  judicially  considered  as 
leading^  to  important  and  well-grounded  presumptions,  are  motives  to 
crime,  declarations  or  acts  Indicative  of  guilty  cousciouaness,  or  inten- 
tions and  preparations  for  the  commission  of  crime. 

5.  Samir— instruction  aa  to  circumatantial  evidence.  At  the  trial  of  a 
criminal  case  the  court  refused  an  instruction  asked  by  the  defendant, 
which  vfas  as  follows :  "The  jury  are  instructed,  as  matter  of  law,  that 
where  a  conviction  for  a  criminal  offense  is  sought  on  circumstantial 
evidence  alone,  the  People  must  not  only  show,  by  a  preponderance  of 
evidence,  that  the  alleged  facts  and  circumstances  are  true,  but  they 
must  be  such  facts  and  circumstances  as  are  absolutely  inconsistent, 
upon  any  reasonable  hypothesis,  with  the  innocence  of  the  accused, 
and  incapable  of  explanation  upon  any  other  theory  than  that  of  the 
guilt  of  the  accused ;  and  in  this  case,  if  all  the  facts  and  circumstauces 
relied  on  by  the  People  to  secure  a  conviction  can  be  reasonably  ac- 
counted for  upon  any  theory  consistent  with  the  innocence  of  the 
defendant,  they  should  acquit  him  :**  Held,  properly  refused,  as  being 
too  broad  and  sweeping  in  its  terms. 

6.  Same — degree  of  proof  required.  The  jury  should  be  satisfied  of 
the  defendant's  guilt  beyond  a  reasonable  doubt,  and  if  there  be  no 
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^f'  probable  hypothesis  of  guilt  consistent  with  the  facts  Qf  the  case,  the 

^y\'  defendant  must  be  acquitted. 

'f^J^\'  7.    Same — reasonable  doubt  explained.    While  a  reasonable  doobt 

vV.^  is  difficult  to  define  accurately,  ail  the  authorities  agree  that  such  a 

f^y.  doubt  must  be  actual  and  substantial,  as  contradistinguished  from  a 

g^V  mere  vague  apprehension,  and  must  arise  out  of  the  evidence.     The 

^Z;*  jury  may  be  said  to  have  a  reasonable  doubt  when,  after  the  entire 

^'Y/  comparison  and  consideration  of  all  the  evidence,  they  can  not  say 

^;  they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of 

f:-^  the  charge. 

|v.\  8.    Proof  "beyond  a  reasonable  doubt"  is  such  proof  as  precludes 

L^v  every  reasonable  hypothesis  except  that  which  it  te^ds  to  support.    It 

ft^Ti^'  is  proof  "to  a  moral  certainty,"  as  distinguished  from  an  absolute  cer- 

f:"^ .":  tainty.     The  two  phrases,  "proof  beyond  a  reasonable  doubt,"  and 

\"^,.,  "proof  to  a  moral  certainty,"  are  synonymous  and  equivalent.     Each 

>>~^:^v  ..  signifies  such  proof  as  satisfies  the  judgment  and  conscience  of  the 

r'f  •  jury,  as  reasonable  men,  and  applying  their  reason  to  the  evidence 

^a  before  them,  that  the  crime  charged  has  been  committed  by  the  de- 

P'  fendant,  and  so  satisfy  them  as  to  leave  no  other  reasonable  conclusion 

^y  possible. 

f  s.  9.    QxMR^inat ruction  as  to  reasonable  doubt.    On  the  trial  of  one  for 

\  .  arson,  the  court  instructed  the  jury  that  "the  reasonable  doubt  the  jury 

v,  •  are  permitted  to  entertain,  must  be  as  to  the  guilt  of  the  accused  on 

i "  ^  the  whole  of  the  evidence,  and  not  to  any  particular  fact  in  the  case :" 

Held,  that  the  instruction  was  not  erroneous. 
V  10.    CRiMiNAii  LAW— ABSON — of  the  proof  necessary.    On  an  indict- 

^  ment  for  arson  it  is  necessary  for  the  People  to  prove  that  the  building 

described  was  burned  by  the  accused,  and  that  such  burning  was  done 

with  felonious  intent,  or,  in  the  language  of  the  statute,  "willfully  and 

maliciously." 
J.  .        11.    In  arson,  the  main  fact  required  to  be  proved,  in  the  first  place, 

is  the  burning  of  the  building,  and  when  that  is  shown,  then  it  is  nec- 

easary  to  show  how  the  act  was  done,  and  by  whom,  in  order  to  convict 
';  the  accused.    When  the  general  fact  is  thus  proved,  a  foundation  is  laid 

';  ■  for  the  Introduction  of  any  legal  and  sufficient  evidence  that  the  act 

r  '■  ■  was  committed  by  the  accused,  and  that  it  was  done  with  a  criminal 

intent.    Such  evideuce  need  not  be  direct  and  positive,  but  may  be 

circumstantial  In  its  character. 

12.    Same — admissible  eridence^oot-prints.    On  the  trial  of  one  for 

^ .  arson  in  the  burning  of  a  bam,  evidence  of  the  foot-prints  near  the 

barn,  or  leading  to  and  from  it,  and  their  correspondence  with  the 

defendant's  feet,  is  competent;  and  though  not,  by  itself,  of  any  in- 

'  dependent  strength,  it  is  admissible  with  other  proof,  as  tending  to 

^  make  out  a  case. 
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13.  Same— threats  of  a  third  pertion.  On  the  trial  of  one  for  the 
burning  of  a  bam,  the  defendant  offered  to  prove  by  witnesses  that 
they  had  heard  a  third  person  make  threats  that  he  would  bum  up 
everything  the  prosecutor  bad,  which  was  not  admitted:  Held,  Aat 
the  proposed  testimony  was  mere  hearsay,  and  was  properly  excluded. 

14.  It  is  competent  for  the  accused  to  show,  by  any  legal  evidence, 
that  another  committed  the  crime  charged  to  him,  and  that  he  had  no 
participation  in  It.  But  this  can  not  be  shown  by  the  admissions  or 
confessions  of  a  third  person  not  under  oath,  which  are  only  hearsay. 
The  proof  must  connect  such  third  x>er8on  with  the  fact, — that  is,  with 
the  perpetration  of  some  deed  entering  into  the  crime  itself.  There 
must  be  proof  of  such  a  train  of  circumstances  as  tend  clearly  to  point 
to  him,  rather  than  to  the  prisoner,  as  the  guilty  party. 

15.  Same — alihi — burden  of  proof.  The  burden  of  proof  of  an  alibi 
in  a  criminal  case  is  upon  the  accused,  and  in  order  to  maintain  that 
defense  he  is  bound  to  show,  in  its  support,  such  facts  and  circum- 
stances as  are  sufflcient,  when  considered  in  connection  with  all  the 
other  evidence  in  the  case,  to  create  in  the  minds  of  the  jury  a  reason- 
able doubt  of  the  truth  of  the  charge  against  him. 

•16.  BeasonabijE  doubt — hovf  determined  —  alibi.  The  reasonable 
doubt  which  will  acquit  a  prisoner  when  his  defense,  is  an  dlibif  is 
the  doubt  of  guilt  which  arises  from  a  consideration  by  the  jury  of  all 
the  evidence,  as  well  that  touching  the  question  of  the  altbi  as  the 
criminating  evidence  introduced  by  the  prosecution. 

17.  Evidence  —  hearsay — res  gesta.  Extra-judicial  statements  of 
thir4  persons  can  not  be  proved  by  hearsay,  unless  such  statements  are 
part  of  the  res  gesta. 

18.  Instbugtions — need  not  be  repeated,  A  defendant  can  not  com- 
plain of  the  refusal  of  an  instruction  if  its  substance  is  embodied  in 
instructions  which  are  given,  and  in  so  holding  this  court  does  not 
necessarily  hold  such  given  instructions  to  be  correct. 

Writ  of  Error  to  the  Circuit  Court  of  Johnson  county ;  the 
Hon.  A.  K.  VicKERS,  Judge,  presiding. 

MesisrB.  Morris  &  Moore,  and  Mr.  S.  A.  Yankirk,  for  the 
plaintiflF  in  error. 

Mr.  M.  T.  Moloney,  Attorney  General,  and  Mr.  George  B. 
Gillespie,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Maobuder  delivered  the  opinion  of  the  Court : 

This  is  an  indictment  against  the  plaintifif  in  error  for 
arson.  The  indictment  charges  him,  in  the  usual  form,  with 
setting  fire  to*  and  burning  the  bam  of  one  Bob  Eoy  Riden- 
hour.  The  jury  found  him  guilty,  and  fixed  his  punishment 
at  imprisonment  in  the  penitentiary  for  a  term  of  four  years. 
Motions  for  new  trial,  and  in  arrest  of  judgment,  were  made 
and  overruled.  Judgment  was  rendered,  and  sentence  pro- 
nounced, in  accordance  with  the  verdict. 

On  the  afternoon  of  Saturday,  April  9,  1892,  plaintiflF  in 
error  was  arrested  for  the  violation  of  a  town  ordinance  at 
Vienna  in  Johnson  County,  by  the  town  marshal,  assisted  by 
one  of  the  deputy  sheriffs  and  also  by  the  said  Bidenhour. 
He  was  taken  to  the  county  jail  in  an  intoxicated  condition, 
having  a  knife  in  his  hand  and  a  revolver  in  his  pocket,  ^e 
and  Ridenhour  each  lived  in  the  country  about  four  and  a  half 
miles  from  Vienna,  and  had  ridden  into  town  together  on  the 
morning  of  that  day.  His  arrest  was  made  with  diflSculty  and  * 
after  a  scuflfle.  By  direction  of  Ridenhour  his  knife  and  re- 
volver were  taken  away  from  him.  While  he  was  lying  upon 
his  back  in  the  hall-way  of  the  jail,  his  arms  and  feet  being 
held  by  those  who  arrested  him,  he  said:  "Oh,  yes!  Bob 
Ridenhour,  you  live  in  the  country,  and  you  will  think  of  this, 
god  damn  you,  when  your  bam  is  on  fire."  He  repeated  the 
remark  several  times,  varying  the  expression,  saying,  accord- 
ing to  one  witness :  "you  will  think  of  this  when  you  see  your 
barn  in  flames ;"  according  to  another :  "you  will  think  of  this 
when  your  barn  is  burned ;  your  bam  is  on  a  high  hill,  it  will 
look  well  when  it  is  burning."  He  was  released  from  jail  be- 
tween 10  and  11  o'clock  on  the  night  of  that  same  day,  and 
left  town  about  11  o'clock  in  company  with  Thomas  Verhines 
and  Edward  Hogg,  each  of  the  three  riding  on  horseback. 
The  plaintiff  in  error  stopped  on  the  way  at  the  house  of  Mrs. 
Bridges,  and  obtained  some  matches.     They  rode  together 
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about  a  mile  when  they  separated,  Yerhines  going  east  and 
Carlton  and  Hogg  going  south.  Plaintiff  in  error  and  Hogg 
continued  to  ride  together  about  a  mile  further,  when  they 
separated,  the  former  going  southeast  and  the  latter  going 
southwest ;  the  home  of  Carlton  was  about  2  miles,  and  that 
of  Hogg  about  2 J  miles,  from  the  point  where  they  separated. 
In  going  to  his  home  from  this  point  plaintifif  in  error  would 
pass  in  sight  of  Bidenhour*s  house.  Bidenhour's  bams  were 
burned  that  night.  He  says  that  he  went  to  bed  between  10 
and  11  o'clock,  and  that  it  was  after  midnight  when  he  first 
saw  the  fire.  On  the  next  day,  Sunday,  April  10,  an  examina- 
tion was  made  of  the  premises.  Tracks  were  found  south  of 
the  barn  in  a  path  leading  to  the  highway,  which  ran  in  the 
general  direction  of  the  house  of  plaintifif  in  error.  Mud  was 
found  upon  the  fence  at  the  corner  of  the  field,  indicating  that 
some  one  had  climbed  over  the  fence.  The  oats  in  the  field 
had  not  come  up.  An  examination  of  the  tracks  showed,  that 
one  foot  had  made  a  deeper  impression  than  the  other.  Carl- 
ton was  arrested  on  that  Sunday  afternoon.  A  measurement 
of  the  tracks  showed,  that  they  corresponded  in  length  with 
tracks  made  by  Carlton  in  the  road  on  that  day,  and  with  the 
shoes  worn  by  him  on  that  afternoon.  It  was  proven,  that 
he  was  lame  and  walked  with  "a  kind  of  hop."  One  of  the 
witnesses  says :  **the  foot  he  limped  on  corresponded  to  the 
irregular  tracks  in  the  field."  Two  barns  were  burned,  con- 
taining corn,  hay,  mules  and  horses.  The  horses  escaped,  but 
one  of  the  mules  was  burned  to  death,  and  the  corn  and  hay 
were  destroyed.  Hogg  says  that  he  saw  no  fire  when  he  passed 
with  Carlton. 

The  only  evidence  introduced  on  the  defense  seems  to  have 
had  for  its  object  the  proof  of  an  cdihi.  The  testimony  tends 
to  show,  that  the  barns  were  on  fire  after  midnight  and  some- 
where about  one  o'clock,  though  one  of  the  witnesses  says  he 
saw  the  fire  at  4  o'clock  in  the  morning,  and,  when  he  saw  it, 
went  to  it  from  his  house,  a  half  mile  distant,  and  found  the 
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bttrng  "pretty  well  all  burned  down."  The  evidence  does  not 
certainly  fix  the  hour  when  the  plaintiflf  in  error  reached  his 
home  on  the  night  of  the  6re.  His  mother  swore,  that  "it  was 
about  twelve  o'clock  or  near  that.'*  One  of  his  sisters  swore, 
that  she  heard  the  clock  strike  12,  and  another  that  she  heard 
it  strike  one,  after  his  arrival. 

Counsel  for  plaintifif  in  error  make  the  general  objections, 
that  there  is  an  absence  of  evidence  relative  to  the  corpus  delicti, 
and  that  the  evidence  is  purely  circumstantial.  "The  proof  of 
the  charge  in  criminal  causes  involves  the  proof  of  two  distinct 
propositions:  first,  that  the  act  itself  was  done ;  and,  secondly, 
that  it  was  done  by  the  person  charged,  and  by  none  other ; — 
in  other  words,  proof  of  the  corpm  delicti,  and  of  the  identity  of 
the  prisoner."  (3  Greenl.  on  Ev.  sec.  30.)  Here,  the  act  done, 
which  was  to  be  proven,  was  the  burning  of  the  barn.  It  was 
also  required  to  be  proven,  that  the  barn  was  burned  by  the 
plaintiff  in  error,  and  that  such  burning  was  done  with  felo- 
nious intent,  or,  in  the  language  of  the  statute,  "willfully  and 
maliciously."  (1  Starr  &  Cur.  Ann.  8tat.  page  759 ;  3  Greenl. 
on  Ev.  sees.  55,  56.)  It  has  been  said  that,  in  arson,  the  corpus 
delicti  consists  not  only  of  the  fact  that  a  building  has  been 
burned,  but  also  of  the  fact  that  it  has  been  willfully  fired  by 
some  responsible  person.  (Winslow  v.  The  State,  76  Ala.  42.) 
The  main  fact,  however,  which  is  to  be  proven  in  the  fijrst 
place,  is  the  burning  of  the  building.  When  that  fact  is  es- 
tablished, then  it  is  necessary  to  show  how  the  act  was  done, 
and  by  whom.  We  think  that,  in  the  present  case,  the  fact  that 
the  barns  were  burned  was  clearly  and  satisfactorily  proven ; 
and  the  circumstances  were  such  as  to  exclude  accident,  or 
natural  causes,  as  the  origin  of  the  fire.  When  the  general 
fact  is  thus  proved,  a  foundation  is  laid  for  the  introduction 
of  any  legal  and  sufficient  evidence,  that  the  act  was  commit- 
ted by  the  accused,  and  that  it  was  done  with  criminal  intent. 
{Sam  V.  The  State,  33  Miss.  347  ;  Phillips  v.  The  State,  29  Ga. 
105.)    Such  evidence  need  not  be  direct  and  positive,  but  may 
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be  oircumBiantial  in  its  character.  {Winsloiv  v.  The  State, 
4upra.)  In  both  criminal  and  civil  cases,  "a  verdict  may  well 
be  foanded  on  circumstances  alone ;  and  these  often  lead  to 
a  conclusion  far  more  satisfactory  than  direct  evidence  can 
produce."     (1  Greenl.  on  Ev.  sec.  13a.) 

After  a  careful  examination  of  the  evidence  in  this  case, 
we  are  not  prepared  to  say  that  the  jury,  were  not  warranted 
in  finding  the  verdict  returned  by  them.  Among  the  circum- 
stances which  may  be  judicially  considered  as  leading  to  im- 
portant and  well  grounded  presumptions,  are  "motives  to 
erime,  declarations  or  acts  indicative  of  guilty  conscious- 
ness or  intention,  preparations  for  the  commission  of  crime." 
(Wills  on  Circum.  Ev.  page  39).  It  appears  from  the  facts 
above  recited,  that  there  was  evidence  here,  which  tended  to 
show  the  existence  of  just  such  circumstances  as  are  thus  in- 
dicated, revenge  for  arrest  and  imprisonment,  threats  that  the 
barns  would  be  burned,  halting  on  the  way  to  obtain  matches. 
The  evidence  of  the  foot-prints  and  their  correspondence  with 
the  defendant's  feet  was  competent,  and,  though  "not  by  itself 
of  any  independent  strength,  is  admissible  with  other  proof 
as  tending  to  make  out  a  case."  (Wharton's  Crim.  Ev. — 8th 
ed.  sec.  796).  In  Winslow  v.  The  State,  supra,  where  the  in- 
dictment was  for  arson,  and  "there  was  evidence  tending  to 
show  a  fresh  track  in  the  lane  leading  from  the  road  to  the 
house ;  (and)  that  this  track,  and  the  track  of  the  defendant, 
corresponded,"  it  was  said :  "The  previous  threats  of  the  de- 
fendant, and  his  declarations  in  the  nature  of  threats,  were, 
on  the  same  principle,  properly  admitted.  While  they  are  not 
of  themselves  convincing  of  guilt,  from  them,  in  connection 
with  the  other  circumstances,  if  believed  by  the  jury,  guilt 
may  be  a  logical  sequence."  (Wharton's  Crim.  Ev. — 8  ed. — 
sec-  756). 

As  to  the  defense  of  an  alibi  the  burden  of  making  it  out 
was  upon  the  plaintiff  in  error,  {Ackerson  v.  The  People,  124 
111.  563),  and,  in  order  to  maintain  it,  he  was  bound  to  es- 
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tablish  in  its  support  such  facts  and  circumstances  as  were 
sufficient,  when  considered  in  connection  with  (ill  the  other 
evidence  in  the  case,  to  create  in  the  minds  of  the  jury  a  rea- 
sonable doubt  of  the  truth  of  the  charge  against  him.  {Gar- 
rity  V.  The  People,  107  111.  162;  AMlins  v.  The  People,  110 
id.  42).  It  cannot  be  said,  that  the  defense  was  made  out  so 
clearly  and  satisfactorily  as  to  be  availing  against  the  case 
made  by  the  State. 

It  is  assigned  as  error,  that  the  court  refused  to  permit  the 
defendant  to  prove  by  two  witnesses,  that  they  had  heard 
Thomas  Yerhines  make  threats  that  he  would  burn  up  every- 
thing Bidenhour  had.  We  do  not  regard  this  ruling  as  erro- 
neous. Threats  of  a  third  person,  other  than  the  prisoner  on 
trial,  against  the  victim  of  the  crime  charged  are  mere  hear- 
say, and  are  inadmissible.  Evidence  of  this  character  tends 
to  draw  away  the  minds  of  the  jury  from  the  point  in  issne^ 
which  is  the  guilt  or  innocence  of  the  prisoner,  and  to  excite 
their  prejudices  and  mislead  them.  (1  GreenL  on  Ev.  sees. 
51,  52 ;  Walker  v.  The  State,  6  Tex.  Ct.  of  App.  576 ;  State  v. 
Duncan,  6  Iredell,  (N.  G.)  236).  Such  threats  of  a  third  per- 
son are  inter  alios  acta;  they  are  too  remote  from  the  inquiry 
before  the  jury  to  be  received,  and  have  no  legal  tendency  to 
establish  the  innocence  of  the  prisoner.  (Alston  v.  The  State, 
63  Ala.  178 ;  State  v.  Davis,  77  N.  C.  483).  It  is  competent 
for  the  defendant  to  show  by  any  legal  evidence,  that  another 
committed  the  crime  with  which  he  is  charged,  and  that  he  is 
innocent  of  any  participation  in  it,  but  this  cannot  be  shown 
by  the  admissions  or  confessions  of  a  third  person  not  Vinder 
oath,  which  are  only  hearsay.  The  proof  must  connect  such 
third  person  with  the  fact,  that  is,  with  the  perpetration  of 
some  deed  entering  into  the  crime  itself.  There  must  be  proof 
of  such  a  train  of  facts  and  circumstances,  as  tend  clearly  to 
point  to  him,  rather  than  to  the  prisoner,  as  the  guilty  party. 
"Extra  judicial  statements  of  third  persons  cannot  be  proved 
by  hearsay,  unless  such  statements  were  part  of  the  res  gesta.^ 


1 


Digitized  by  CjOOQ IC 


Carlton  v,  Thb  Pkoplb.  189 

Opinion  of  the  Court. 

(Wharton's  Crim.  Ev. — 8  ed.— sec.  225 ;  Smith  v.  The  State,  9 
Ala.  990 ;  State  v.  Darns,  supra;  Oreenjield  v.  People,  85  N.  Y. 
75 ;  Thomas  v.  People,  67  id.  218 ;  Owenshy  v.  The  State,  82 
Ala.  63 ;  State  v.  Haynesy7l  N.  C.  79 ;  Rhea  v.  The  State,  10 
Yerger,  258 ;  Commonwealth  v.  Chabbock,  1  Mass.  143 ;  5fa/e 
V.  Johnson,  30  La.  Ann.  921 ;  People  v.  Murphy,  45  Cal.  137 ; 
Sfaie  V.  Smith,  35  Kans.  618;  5tote  v.  May,  4  Dev.  (N.  C.) 
328 ;  State  v.  Wright,  9  Yerg.  342). 

It  is  assigned  as  error,  that  the  court  instructed  the  jury, 
that  "the  reasonable  doubt  the  jury  are  permitted  to  entertain 
must  be  as  to  the  guilt  of  the  accused  on  the  whole  of  the  evi- 
dence, and  not  as  to  any  particular  fact  in  the  case.''  We  do 
not  regard  the  doctrine  of  the  instruction  as  erroneous.  It 
is  in  accordance  with  the  rule,  which  we  have  laid  down  in 
a  number  of  cases.  [MtUlins  v.  The  People,  supra ;  Davis  v. 
The  People,  114  111.  86;  Leigh  y.  The  People,  113  id.  372; 
Bressler  v.  The  People,  117  id.  422 ;  Hoge  v.  The  People,  id.  35. 

There  was  no  error  in  refusing  the  defendant's  third  refused 
instruction,  because  instructions  given  for  the  State,  and  for 
the  accused,  required  the  jury  to  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  the  defendant  willfully  and 
maliciously  burned  the  barn  of  Eidenhour. 

Complaint  is  made  that  the  court  refused  to  instruct  the 
jury  as  follows :  "If  the  jury  entertain  any  reasonable  doubt 
as  to  whether  or  not  the  defendant  was  at  his  own  home,  or  at 
the  scene  of  the  alleged  offense  at  the  time  such  offense  was 
committed,  then  it  is  your  duty  under  the  law  to  acquit  him." 
Such  an  instruction  was  held  to  be  incorrect  in  Mullins  v.  The 
People,  supra.  The  reasonable  doubt  of  guilt,  which  will  acquit 
the  prisoner,  when  his  defense  is  an  alibi,  is  the  doubt,  which 
arises  from  a  consideration  by  the  jury  of  all  the  evidence,  "as 
well  that  touching  the  question  of  the  alibi,  as  the  criminating 
evidence  introduced  by  the  ptosecution."  (^Mullins  v.  The 
People,  supra,) 
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In  the  case  at  bar,  14  instructions  were  given  for  the  State 
and  18  for  the  defendant.  The  jury  was  instructed  in  regard 
to  the  subject  of  reasonable  doubt  in  accordance  with  the  prin- 
ciples laid  dowil  by  this  court  in  Miller  v.  The  People,  39  111. 
467 ;  May  v.  The  People,  60  id.  119  ;  Connaghan  v.  The  People, 
88  id.  460 ;  Spies  v.  The  People,  122  id.  1.  We  see  no  reason 
for  departing  from  the  views  expressed  in  these  cases. 

Counsel  for  plaintiff  in  error  claim,  that  the  trial  court  erred 
in  refusing  to  give  their  refused  instruction,  No.  17,  which  is 
as  follows : 

"The  jury  are  instructed,  as  a  matter  of  law,  that  when  a 
conviction  for  a  criminal  offense  is  sought  on  circumstantial 
evidence  alone,  the  People  must  not  only  show,  by  a  prepon- 
derance of  evidence,  that  tbe  alleged  facts  and  circumstancea 
are  true,  but  they  must  be  such  facts  and  circumstances  as  are 
absolutely  inconsistent,  upon  any  reasonable  hypothesis,  with 
the  innocence  of  the  accused,  and  incapable  of  explanation 
upon  any  other  theory  than  that  of  the  guilt  of  th^  accused ; 
and  in  this  case,  if  all  the  facts  and  circumstances  relied  on 
by  the  People  to  secure  a  conviction  can  be  reasonably  ac- 
counted for  upon  any  theory  consistent  with  the  innocence  of 
the  defendant,  they  should  acquit  him." 

In  instruction  No.  13,  given  for  the  People,  the  court  told 
the  jury,  that  circumstantial  evidence  should  be  **of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  other  than 
that  the  defendant  is  guilty."  In  instruction  No.  1,  given  for 
the  defendant,  the  court  instructed  the  jury,  that  "the  defend- 
ant is  presumed  to  be  innocent  until  tbe  contrary  appears  by 
the  evidence,  and  such  evidence  must  be  so  strong  and  con- 
vincing as  to  remove  every  reasonable  doubt  of  his  guilt  to  the 
exclusion  of  every  reasonable  hypothesis  of  his  innocence." 
Irrespective  of  the  question  whether  refused  instruction  No.  17 
was  right  or  wrong,  the  defendant  could  not  have  been  injured 
by  its  refusal  in  view  of  the  giving  of  plaintiff's  instruction 
No.  13  and  defendant's  instruction  No.  1,  as  above  quoted. 
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"whether  the  two  last  named  instructions  were  correct  or  not, 
A  defendant  cannot  complain  of  the  refusal  of  an  instruction, 
if  its  substance  is  embodied  in  instructions  which  are  given ; 
and,  in  so  holding,  this  court  does  not  necessarily  hold  such 
given  instructions  to  be  correct. 

In  addition,  however,  to  this  consideration,  said  instruction 
No.  17  w^as  properly  refused,  because  it  is  so  broad  and  sweep- 
ing in  its  terms,  that,  if  it  were  given  in  every  criminal  case 
dependent  upon  circumstantial  evidence,  it  would  have  a  ten- 
dency to  prevent,  in  many  instances,  the  conviction  of  guilfey 
parties.  {Gannon  v.  The  People,  127  111.  507;  Whart.  Grim. 
Ev. — 8th  ed. — sec.  10).  "What  circumstances  amount  to 
proof  can  never  be  matter  of  general  definition.  The  legal 
test  is  the  suflficiency  of  the  evidence  to  satisfy  the  understand- 
ing and  conscience  of  the  jury.  On  the  one  hand,  absolute, 
metaphysical  and  demonstrative  certainty  is  not  essential  to 
proof  by  circumstances.  It  is  suflScient  if  they  produce  moral 
certainty  to  the  exclusion  of  every  reasonable  doubt."  (1  Star- 
kie  on  Ev.  sec.  79;  Otmer  v.  The  People,  76  111.  149).  The 
circumstances  must  be  such  as  to  produce  a  moral  certainty 
of  guilt,  and  to  exclude  any  other  reasonable  hypothesis. 
{Commonwealth  v.  Goodwin,  14  Gray,  65 ;  1  Greenl.  on  Ev. 
sec.  13  a).  The  jury  should  be  satisfied  of  the  defendant's 
guilt  beyond  a  reasonable  doubt,  and  if  there  be  no  probable 
hypothesis  of  guilt  consistent,  beyond  reasonable  doubt,  with 
the  facts  of  the  case,  the  defendant  must  be  acquitted.  {Com- 
monwealth V.  Costley,  118  Mass.  1 ;  Wharton's  Oim.  Ev. — 
8th  ed. — sec.  21).  In  order  to  warrant  a  conviction  of  crime 
on  circumstantial  evidence,  the  circumstances  taken  together 
should  be  of  a  conclusive  nature  and  tendency,  leading  on  the 
whole  to  a  satisfactory  conclusion,  and  producing,  in  effect,  a 
reasonable  and  moral  certainty,  that  the  accused,  and  no  one 
else,  committed  the  offense  charged.  {Com.  v.  Goodwin,  supra). 
It  is  difficult  to  define  accurately  what  is  a  reasonable  doubt, 
but  all  the  authorities  agree  that  such  a  doubt  must  be  actual 
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and  substantial  as  contradistinguished  from  a  mere  vague 
apprehension  and  must  arise  out  of  the  evidence  introduced. 
(3  Greenl.  on  Ev.  sec.  29,  note  a,  15th  ed. ;  Earll  v.  The  People, 
73  111.  329).  The  jury  may  be  said  to  entertain  a  reasonable 
doubt,  when,  after  the  entire  comparison  and  consideration 
of  all  the  evidence,  they  cannot  say  that  they  feel  an  abiding 
conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge. 
(Com.  V.  Webster,  5  Gush.  320).  Proof  "beyond  a  reasonable 
doubt"  is  such  proof  as  precludes  every  reasonable  hypothesis 
except  that  which  it  tends  to  support.  It  is  proof  "to  a  moral 
certainty,"  as  distinguished  from  an  absolute  certainty.  The 
two  phrases,  "proof  beyond  a  reasonable  doubt,"  and  proof 
"to  a  moral  certainty,"  are  synonymous  and  equivalent. 
"Each  signifies  such  proof  as  satisfies  the  judgment  and  con- 
science of  the  jury,  as  reasonable  men,  and  applying  their 
reason  to  the  evidence  before  them,  that  the  crime  charged 
has  been  committed  by  the  defendant,  and  so  satisfies  them 
as  to  leave  no  other  reasonable  conclusion  possible."  (Com. 
V.  Costley,  supra). 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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V. 

John  Rembarz. 

FiUd  at  Ottawa  May  8,  1S94. 

1.  Practice — special  finding — precluding  recovery  on  general  verdict. 
In  an  action  against  a  manufacturing  corporation  to  recover  for  a 
personal  injury  resulting  from  negligence,  the  jury  found  for  the 
plaintiff,  and  in  response  to  the  question,  "Could  the  plaintiff,  by  rea. 
sonable  attention  or  the  exercise  of  ordinary  prudence,  have  knoirn 
that  it  was  dangerous  to  use  a  stick  in  the  machine  in  the  manner  tes* 
tifled  to  by  himself,"  answered  *'Yes :"  Held,  that  while  this  finding 
tended  to  establish  the  fact  that  the  plaintiff  failed  to  exercise  ordl. 
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nary  oare,  it  was  not  oonclnsiye,  and  that  there  may  have  been  other 
eddence  tending  to  relieve  the  plaiD tiff's  act  of  such  negligence  as  to 
preclude  a  recovery. 

2.  Sake — presumption  in  favor  of  general  verdict.  All  reasonable 
presumptions  will  be  entertained  in  favor  of  the  general  verdict,  while 
nothing  will  be  presumed  in  aid  of  the  special  findings  of  fact.  The 
inconsistency  between  the  general  verdict  and  the  special  findings 
must  be  irreconcilable,  so  as  to  be  Incapable  of  being  removed  by  any 
evidence  admissible  under  the  issues,  to  warrant  the  court  to  set  aside 
the  general  verdict. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
beard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  TnEotoRB  Brentano,  Judge,  presiding, 

Mr.  S.  M.  Millard,  for  the  appellant. 

Mr.  Edmund  Furthman,  for  the  appellee. 

Mr.  Justice  Graio  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  John  Bembarz,  against  the 
Chicago  Anderson  Pressed  Brick  Company,  to  recover  for  a 
personal  injury  received  by  him  while  in  the  employ  of  the 
company  shoveling  clay  and  other  material  into  a  crusher. 
The  accident  resulted  in  the  loss  of  the  plaintiflF's  right  arm, 
and  on  a  trial  in  the  circuit  court,  before  a  jury,  he  recovered 
a  judgment  for  $10,000,  which  was  afllrmed  in  the  Appellate 
Court. 

The  principal  part  of  the  argument  of  counsel  for  appellant 
is  devoted  to  a  discussion  of  questions  of  fact.  As  to  those 
questions  it  is  only  necessary  to  observe,  that  they  are  settled 
by  the  judgment  of  the  Appellate  Court. 

No  complaint  is  made  in  the  argument  in  regard  to  the  rul- 
ings of  the  court  in  the  admission  or  exclusion  of  evidence,  nor 
is  there  any  fault  found  with  the  decision  of  the  court  on  the 
instructions  to  the  jury.  It  is,  however,  claimed,  that  the 
special  findings  are  inconsistent  with  the  general  verdict,  and 
for  that  reason  the  verdict  should  have  been  set  aside,  and 
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this  is  the  only  question  presented  for  our  consideration.  The 
seventh  special  finding  is  the  one  claimed  to  be  inconsistent 
with  the  general  verdict.    It  vfas  as  follows: 

"Seventh — Could  the  plaintiff,  by  reasonable  attention  or 
the  exercise  of  ordinary  prudence,  have  known  that  it  was 
dangerous  to  use  a  stick  in  the  maciiine  in  the  manner  testi- 
fied to  by  himself  ?"—" Yes." 

It  may  be  conceded  that  this  finding  of  the  jury  tended  to 
establish  the  fact  that  the  plaintiff  failed  to  exercise  ordinary 
care.  But  it  is  not  conclusive.  The  fact  found  in  response 
to  interrogatory  No.  7  may  be  regarded  as  a  mere  eviden- 
tiary fact,  and  nothing  more.  There  may  be,  and  doubtless 
were,  facts  and  circumstances  connected  with  the  fact  that  the 
plaintiff  lised  a  stick  in  the  machine,  which  might  tend  to  re- 
lieve the  act  of  such  negligence  as  would  prevent  a  recovery. 
This  must  have  been  the  case,  or  otherwise  the  jury  could  not 
have  found,  as  they  did,  in  response  to  interrogatory  No.  6, 
that  the  plaintiff  was  exercising  reasonable  care  for  his  safety 
at  the  time  he  was  injured. 

In  Chicago  and  Northwestern  Railway  Co.  v.  Dwnleavy,  129 
111.  132,  where  the  question  arose  whether  the  special  finding 
was  inconsistent  with  the  general  verdict,  it  was  held  that  all 
reasonable  presumptions  will  be  entertained  in  favor  of  the 
general  verdict,  while  nothing  will  be  presumed  in  aid  of  the 
special  findings  of  fact.  It  was  also  held  that  the  inconsist- 
ency must  be  irreconcilable,  so  as  to  be  incapable  of  being 
removed  by  any  evidence  admissible  under  the  issues.  Under 
the  rule  announced  in  the  case  cited,  there  is  no  such  incon- 
sisteocy  between  the  special  finding  and  the  general  verdict 
as  would  authorize  the  court  to  set  aside  the  general  verdict. 

The  judgment  of  the  Appellate  Court  will  therefore  be  af- 
firmed. 

Judgment  affirmed. 
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John  Whittakbb  et  al. 


V. 


The  Village  of  Venice  et  at. 
Filed  at  Mt.  Vernon  May  5, 1894. 

1.  CiLTtTiOBA'Ri— object  of  the  writ — trial  by  the  record  alone.  The 
object  of  the  common  law  writ  of  certiorari  is  to  bring  up  the  record 
of  a  proceeding  from  an  inferior  to  a  superior  tribunal.  When  the 
return  is  made  the  superior  ttibunal  tries  the  case,  not  upon  the  alle- 
gations of  the  petition,  nor  upon  any  issue  of  fact,  but  by  the  record 
alone,  and  upon  the  inspection  thereof.  It  is  the  duty  of  the  court  to 
determine  whether  the  inferior  court  had  jurisdiction,  and  whether 
it  exceeded  its  jurisdiction,  or  otherwise  proceeded  in  violation  of  law. 

2.  Same — what  may  be  reviewed.  The  act  of  an  inferior  tribunal 
which  can  be  reviewed  on  certiorari  by  a  superior  tribunal,  must  be 
judicial  or  quasi  judicial  in  its  character.  The  act  to  be  reviewed  must 
not  be  legislative  or  ministerial.  ' 

3.  The  action  of  the  board  of  trustees  In  annexing  territory  to  a 
village  under  section  1  of  "An  act  to  provide  for  annexing  and  exclud- 
ing territory  to  and  from  cities,  towns  and  villages,  and  to  unite  cities, 
towns  and  villages,"  approved  April  10, 1872,  is  not  such  judicial  action 
as  will  authorize  a  review  of  the  proceeding  by  certiorari. 

4.  Upon  the  jetum  of  the  record  the  court  has  no  power  to  form  and 
try  an  issue^of  fact  in  regard  to  the  jurisdiction  of  the  inferior  tribunal, 
nor  to  review  the  testimony  heard  below,  nor  to  inquire  into  the  cor- 
rectness of  the  decision  on  that  testimony.  The  trial  is  confined  to  the 
record,  and  extrinsic  evidence  is  inadmissible. 

5.  Cities  and  viiii*  ages — annexation  of  territory — a  question  of  policy.. 
Whether  the  boundaries  of  a  city  or  village  should  be  enlarged  or  con- 
tracted by  the  annexation  or  detaching  of  territory  is  not  a  question 
of  law  or  fact  for  judicial  determination,  but  purely  a  question  of  policy, 
to  be  determined  by  the  legislative  department. 

6.  Sake — conditions  to  annexation  of  territory.  The  conditions  on 
whicli  territory  may  be  annexed  to  a  vil  lage  are :  A  petition  in  writing 
therefor,  signed  by  three-fourths  of  the  voters,  and  the  owners  of  three- 
fourths  (in  value)  of  the  property,  etc.,  and  that  the  territory  to  be^ 
annexed  shall  be  contiguous  to  the  village,  and  not  embraced  within 
its  limits.  When  these  facts  exist,  the  board  may,  by  ordinance,  annex 
the  territory,  which  ordinance  is  to  be  recorded.  The  legislature  has 
not  invested  the  board  of  trustees  with  any  discretionary  power  to 
deterxnine  whether  the  annexation  is  expedient  or  not. 
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7.  Same — annexation — whether  reviewable  on  certiorari.  The  village 
board  is  authorized  to  find  the  facts  that  the  territory  is  contiguous  to 
the  village,  and  that  the  petition  is  signed  by  the  proper  number  of 
voters  and  owners.  But  the  decision  upon  these  preliminary  questions 
of  fact  can  not  be  reviewed  on  certiorari, 

8.  kwiASXtH— jurisdiction  of  the  Supreme  Court — validity  of  a  statute. 
In,  a  proceeding  by  certiorari  to  quash  the  proceedings  of  a  village 
board  of  trustees  in  annexing  territory  to  the  village,  the  court  was 
a&ked  to  hold  as  law.  that  the  act  under  which  the  proceeding  was  had 
was  unconstitutional  and  void,  which  was  refused :  Held,  that  the 
validity  of  a  statute  was  involved,  and  this  court  had  jurisdiction  of  an 
appeal  taken  directly  to  it. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
A.  S.  WiLDERMAN,  Judge,  presiding. 

Mr.  John  G.  Irwin,  for  the  appellants : 

The  circuit  courts  have  the  power  to  award  certiorari,  at 
common  law,  to  all  inferior  tribunals  and  jurisdictions,  when- 
ever it  is  shown,  either  that  they  have  exceeded  the  limits  of 
their  jurisdiction,  or  in  cases  where  they  have  proceeded  ille- 
gally, and  no  appeal  is  allowed  and  no  other  mode  of  reviewing 
their  proceedings  is  provided.  People  v.  Williamson,  13  111. 
661 ;  Doolittle  v.  Railroad  Co.  14  id.  383  ;  Railroad  Co.  v.  Fell, 
22  id.  335;  Railroad  Co.  v.  Whipple,  22  id.  105;  Greenvelt  v. 
Burwell,  1  Ld.  Eaym.  471. 

If  it  is  apparent  from  the  record  that  the  inferior  tribunal 
has  acted  without,  or  has  exceeded,  its  jurisdiction,  or  has 
acted  contrary  to  law  in  any  material  matter,  the  practice  is 
to  quash  the  proceedings.    Railroad  Co,  v.  Fell,  22  111.  335. 

In  the  cases  cited  below^  certiorari  has  been  held  by  this 
court  to  be  the  appropriate  remedy  to  review  the  record  of 
supervisors,  on  appeal  from  the  decision  of  highway  commis- 
sioners as  to  the  laying  out  of  a  highway.  Hyslop  v.  Finch, 
99  ill.  171 ;  Commissioners  v.  Supervisors,  27  id.  141 ;  Gerdes 
V.  Champion^  108  id.  137;  McManus  v.  McDonough,  107  id. 
95;  Deer  v.  Commissioners,  109  id.  379;  Commissioners  v. 
Harper,  38  id.  105. 
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In  the  following  cases  certiorari  has  been  held  the  appro- 
priate remedy  to  review  the  proceedings  of  school  trustees  in 
detaching  territory  from  or  annexing  it  to  school  districts: 
Potter  Y.  Trustees,  10  Bradw.  346 ;  Arnold  v.  Thorp,  9  id.  357 ; 
MiUer  y.  Trustees,  88  111.  27. 

The  legislature  may  create  a  tribunal  to  determine,  at  least 
in  a  gua«i*} udicial  manner,  the  desirability  of  enlarging  bound- 
aries of  cities,  etc.,  by  annexation,  and  to  order  the  annexation 
if  deemed  advisable.  Powers  v.  Commissioners,  8  Ohio  St.  286 ; 
Blanckard  v.  BisseU,  11  id.  96;  In  re  Borough  of  Quakertown, 
3  Grant,  203 ;  In  re  Borough  of  West  Philadelphia,  5  Watts 
4;  Serg.  281 ;  People  v.  Bennett,  29  Mich.  452. 

Under  the  ^Knglish  statute  providing  for  establishing  and 
altering  municipal  boundaries,  the  proceedings  prescribed  are 
reviewable  in  the  Queen's  Bench  by  certiorari.  Regina  v. 
Northowram,  L.  R.  1  Q.  B.  110;  Regina  v.  Hardy,  4  id.  117; 
Regina  v.  Local  Gov.  Board,  8  id.  227. 

Had  we  brought  qiLo  warranto  in  this  case,  it  would  have 
puzzled  a  Philadelphia  lawyer  to  reconcile  the  following  list 
of  cases  as  to  whether  it  is  or  is  not  the  proper  remedy: 
People  V.  Whitcomb,  55  111.  176 ;  Trumbo  v.  People,  75  id.  564 ; 
Murray  v.  Virginia,  91  id.  558  ;  People  v.  Board  of  Education, 
101  id.  312;  Evans  v.  Lewis,  121  id.  478;  Bodmin  v.  Drain- 
age District,  132  id.  440. 

Messrs.  Travous  &  Warnook,  for  the  appellees : 
The  motion  to  dismiss  the  appeal  should  be  allowed.  To 
aathorize  an  appeal  directly  to  this  court  upon  the  ground 
that  the  validity  of  a  statute  is  involved,  the  question  of  its 
validity  must  be  directly  in  issue  and  "the  primary  inquiry" 
in  the  case.  TJie  petition  admits  the  validity  of  the  section 
of  the  statute  here  questioned,  and  it  is  not  put  in  issue  by 
anything  in  the  case.  Cairo  v.  Bross,  99  111.  521 ;  Transfer 
Co.  V.  Canty,  103  id.  423;  Pearson  v.  Zehr,  125  id.  573. 
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It  is  also  necessary  that  the  constitutional  question  raised 
be  one  "which  may  be  fairly  regarded  as  debatable."  The 
section  of  the  statute  here  assailed  has  been  in  force  and 
acted  upon  for  twenty  years,  is  repugnant  to  no  provision  of 
tl^e  constitution,  and  is  sustained  by  every  authority.  Dillon 
on  Mun.  Corp.  (4th  ed.)  sec.  44,  note  4,  p.  265,  and  authori- 
ties cited  in  notes  2  and  3 ;  15  Am.  and  Eng.  Ency;  of  Law, 
1007,  1012;  Chaplin  v.  Commissioners,  126  111.  264;  WuJff 
V.  Aldrich,  124  id.  592 ;  People  v.  Reynolds,  5  Gilm.  1 ;  PeopU 
V.  Hoffman,  116  111.  594;  Murray  v.  Virginia,  91  id.  558. 

The  act  of  the  president  and  board  of  trustees  of  the  village 
in  annexing  the  territory  in  question  was  purely  legislative, 
and  hence  not  reviewable  by  certiorari.  Mayor  v.  Morgan^  18 
Am.  Dec.  236,  note;  Galesburg  y,  Hawkinson,  75  111.  152; 
Covington  v.  East  St.  Louis,  78  id.  648 ;  People  v.  Bennett,  18 
Am.  Rep.  117  ;  In  re  Salem  County  Subscription,  100  Am.  Dec. 
337 ;  In  re  Wilson,  32  Minn.  145 ;  People  v.  Board  of  Health, 
33  Barb.  334;  Dillon  on  Mun.  Corp.  (4th  ed.)  sec.  927. 

It  appearing  from  an  inspection  of  the  record  and  proceed- 
ings returned,  that  the  village  authorities  had  jurisdiction  and 
proceeded  regularly,  the  writ  was  properly  quashed.  Evidence 
aliunde  could  not  be  received  to  contradict  the  return.  Deer 
V.  Commissioners,  109  111.  379 ;  Doolittle  v.  Railroad  Co,  14  id. 
383 ;  Railroad  Co.  v.  FeU,  22  id.  335 ;  Rue  v.  Chicago,  66  id. 
256. 

Where  the  boundaries  of  a  municipality  are,  and  whether 
particular  territory  is  contiguous  thereto,  are  questions  of 
fact,  of  which  courts  do  not  take  judicial  notice  in  cases  like 
this,  where  such  record  is  conclusive,  and  the  matters  com- 
plained of  determined  from  its  inspection  alone.  1  Greenleaf 
on  Evidence,  8 ;  Ross  v.  Reddick,  1  Scam.  73 ;  Indianapolis 
V.  McAvoy,  86  Ind.  587;  Boston  v.  State,  32  Am.  Rep.   575. 

The  writ  of  certiorari  is  not  demandable  as  of  right,  but 
only  issues  ex  mera  gratia,  and  for  good  cause  shown.  Here 
the  refusal  of  the  court  to  grant  the  prayer  of  the  petition 
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worked  appellants  no  injustice,  while  to  have  granted  it  would 
have  inflicted  serious  injury  upon  others.  The  writ  was 
therefore  properly  quashed.  Hyslop  v.  Finch,  99  111.  171 ; 
Turnpike  Co.  v.  Magoun,  8  Greenl.  292 ;  French  v.  Barre,  28 
N.  H.  570 ;  Cobb  v.  Lucas,  15  Pick.  181 ;  Bugger  v.  McOruder, 
12  Am.  Dec.  527,  note. 

It  being  in  the  sound  discretion  of  the  court  to  grant  or 
withhold  the  writ,  evidence  dehors  was  properly  received  to 
determine  whether,  in  view  of  all  the  circumstances,  substan- 
tial justice  requires  it.  Hence,  even  if  the  village  authorities 
had  exceeded  their  jurisdiction  or  proceeded  illegally  in  pass- 
ing the  ordinance  annexing  appellants'  land,  and  their  action 
was  reviewable  in  this  proceeding,  still  appellants  could  only 
complain  of  that  part  of  the  ordinance  affecting  them ;  and 
their  land  having  been  voluntarily  disannexed,  placing  them 
in  statu  quo,  before /the  hearing  upon  their  petition,  the  writ 
would  properly  be  quashed,  notwithstanding  such  irregulari- 
ties. Rutland  v.  Commissioners,  20  Pick.  71 ;  Water  Power  Co, 
V.  Commissioners,  112  Mass.  214;  Brewer  v.  Railroad  Co,  113 
id.  57 ;  Commonwealth  v.  Turnpike  Co.  5  id.  420 ;  OormUy  v. 
Day,  114  111.  185 ;  Tucker's  Petition,  27  N.  H.  405 ;  3  Am. 
and  Eng.  Ency.  of  Law,  66 ;  Quincy  v.  Bull,  106  111.  337 ; 
Baker  v.  Scott,  62  id.  86 ;    WUhur  v.  Springfield,  123  id.  395. 

Mr.  JusTioB  Maorudeb  delivered  the  opinion  of  the  Court : 

This  is  a  petition  by  certain  owners  of  land,  included  in  ter- 
ritory claimed  to  have  been  annexed  to  the  Village  of  Venice 
in  Madison  County,  under  "An  Act  to  provide  for  annexing 
and  excluding  territory  to  and  from  cities,  towns  and  villages," 
etc.,  approved  April  10,  1872,  (1  Starr  &  Cur.  Ann.  Stat,  page 
515),  for  a  writ  of  certiorari,  directed  to  said  Village  and  the 
president  and  board  of  trustees  thereof,  and  tbe  village  clerk, 
and  the  recorder  of  the  county,  commanding  them  to  certify 
and  bring  into  court  a  transcript  of  the  records,  documents 
and  files  relating  to  said  annexation  for  the  inspection  of  the 
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court ;  and  praying  that  said  record  and  proceedings  may  be 
quashed  and  set  aside,  etc.  The  return  sets  forth  a  copy  of 
the  petition  for  annexation  as  presented  to  the  president  and 
board  of  trustees  of  the  village ;  proceedings  of  the  boaxd, 
showing  that  an  order  was  entered  wherein,  after  finding  that 
it  was  made  to  appear  to  the  satisfaction  of  the  board  that  the 
facts  alleged  in  the  petition  were  true,  it  was  ordered  that  the 
prayer  of  the  petition  be  granted,  and  that  an  ordinance  for 
the  annexation  of  said  territory,  drawn  and  presented  to  the 
board,  be  adopted,  and  a  copy  thereof,  with  a  plat  of  the  ter- 
ritory annexed,  be  recorded  in  the  recorder's  oflSce  of  said 
county;  also  a  copy  of  said  ordinance,  and  certified  copies 
thereof  and  of  said  plat  from  the  records  of  said  county ;  also 
certain  proceedings  in  relation  to  a  plat  of  West  Madison  Ad- 
dition to  said  Village  and  the  approval  thereof  by  said  board ; 
also  certain  proceedings,  consisting  of  petition,  certificate  of 
county  clerk,  order  for  disconnection,  ordinance  for  discon- 
nection, adoption  of  said  ordinance  and  order  for  the  record 
thereof,  in  relation  to  the  disannexing  of  a  part  of  the  ter- 
ritory so  annexed.  The  Circuit  Court  rendered  judgment, 
quashing  the  writ  and  for  costs  against  the  petitioners,  to 
which  exception  was  taken,  and  from  which  the  present  ap- 
peal is  prosecuted. 

First,  a  motion  is  made  to  dismiss  for  want  of  jurisdiction. 
The  object  of  the  common  law  writ  of  certiorari  is  to  bring  op 
the  record  of  a  proceeding  from  an  inferior  to  a  superior  tri- 
bunal. When  the  return  is  made,  the  superior  tribunal  tries 
the  case,  not  upon  the  allegations  contained  in  the  petition 
for  the  writ,  nor  upon  any  issue  of  fact,  but  by  the  record 
alone,  and  upon  the  inspection  thereof,  as  such  record  is  re- 
turned in  obedience  to  the  writ.  It  is  the  duty  of  the  court 
to  determine  whether  the  inferior  court  had  jurisdiction,  and 
whether  it  exceeded  its  jurisdiction,  or  otherwise  proceeded  in 
violation  of  law.  {Comrs,  v.  Supervisors  of  Carthage,  27  Dl. 
140). 


Digitized  by  CjOOQ IC 


Whittakbb  et  al.  v.  Villagk  of  Ybnigs  et  al*         201 
Opinion' of  the  Court. 

Here,  the  return  sets  out  the  proceedings  taken  under  and 
in  pursuance  of  the  act  of  the  legislature  above  referred  to, 
and  that  act  is  the  sole  authority  for  the  annexation  of  the 
territory  in  question  by  the  board  of  trustees  o^  the  village. 
This  being  so,  the  petitioners  submitted,  among  others,  the 
following  proposition  to  be  held  as  law  by  the  court  upon  the 
hearing  of  the  cause:  "First — That  the  act,  under  which 
the  proceedings  set  out  in  the  return  to  the  writ  herein  issued 
were  had,  towit:  Sec.  1  of  *An  Act  to  provide  for  annexing 
and  excluding  territory  to  and  from  cities,  towns  and  villages, 
and  to  unite  cities,  towns  and  villages,'  approved  April  10, 
1S72,  is  unconstitutional,  null  and  void,  because  of  being  an 
attempt  to  delegate  legislative  powers  and  functions  to  pri- 
vate  individuals."  This  proposition  the  court  refused  to  hold 
as  law. 

In  view  of  the  issue  presented  by  the  return  to  the  writ,  and 
in  view  of  tbe  nature  of  the  proposition  of  law  thus  asked 
and  refused,  we  think  that  the  validity  of  i,he  statute  above 
mentioned  is  a  question,  which  is  legitimately  presented  by 
the  record,  and  that,  therefore,  this  court  has  jurisdiction. 
It  follows  that  the  motion  to  dismiss  must  be  overruled. 

Second,  the  act  of  an  inferior  tribunal,  which  can  be  reviewed 
on  certiorari  by  a  superior  tribunal,  must  be  judicial  or  quasi- 
judicial  in  its  character.  (Comrs.  v.  Griffin,  134  111.  330.)  The 
acts  of  officers  of  municipal  corporations  must  be  plainly  judi- 
cial in  character,  in  order  to  justify  an  interference  with  them 
by  certiorari.  (Wood  on  Certiorari,  pages  148-149;  In  the 
matter  of  Mount  Morris  Square,  etc.  2  Hill,  14.)  The  act  to 
be  reviewed  by  the  writ  must  not  be  legislative  or  ministerial. 
{Comre.  v.  Oriffin,  supra,)  Whether  the  boundaries  of  a  city  or 
village  should  be  enlarged  or  contracted  is  not  a  question  of 
law  or  fact  for  judicial  determination,  but  purely  a  question 
of  policy  to  be  determined  by  the  legislative  department. 
(TA«  City  of  Galesburg  v.  Haiokinson,  75  III.  152;  Covington 
T.  E.  St.  Louis,  78  id.  548.)    Tbe  annexation  of  territory  to  a 
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municipal  corporation,  and  the  extension  of  its  boundaries  to 
include  the  same,  are  matters  which  are  subject  to  legislative 
control,  in  the  absence  of  constitutional  restriction.  (1  Dill, 
on  Mtin.  Corp.  sec.  126,  2d  ed.) 

Section  1  of  the  act  of  1872  provides,  that,  on  petition  in 
writing  signed  by  not  less  than  three-fourths  of  the  legal  vot- 
ers, and  by  the  owners  of  not  less  than  three-fourths  (in  value) 
of  the  property  in  any  territory,  contiguous  to  any  city  or  in- 
corporated village  or  town,  and  not  embraced  within  its  limits, 
the  city  council  or  board  of  trustees  of  said  city,  village  or 
town,  (as  the  case  may  be),  may,  by  ordinance,  annex  such 
territory  to  such  city,  village  or  town,  upon  filing  a  copy  of 
such  ordinance,  with  an  accurate  map  of  the  territory  annexed, 
(duly  certified  by  the  mayor  of  the  city,  or  president  of  the 
board  of  trustees  of  the  village  or  town)  in  the  office  of  the  re- 
corder of  deeds  in  the  county  where  the  annexed  territory  is 
situated,  and  having  the  same  recorded  therein. 

In  this  statute,  the  legislature  has  nan^ed  the  conditions, 
upon  which  territory  may  be  annexed  to  a  village.  These  con- 
ditions are,  that  a  petition  in  writing  for  the  annexation  must 
be  signed  by  three-fourths  of  the  legal  voters ;  that  it  must  be 
signed  by  three-fourths  (in  value)  of  the  owners,  etc, ;  tbat  the 
territory  to  be  annexed  must  be  contiguous  to  the  village,  and 
not  embraced  within  its  limits.  When  these  facts  exist,  the 
board  of  trustees  may  accomplish  the  annexation,  by  passing 
an  ordinance  therefor  and  recording  the  same,  together  with  a 
map  of  the  territory,  in  the  recorder's  office ;  but  the  board  is 
not  authorized  to  determine,  by  the  exercise  of  its  own  judg- 
ment or  discretion,  whether  it  is  wise  or  unwise,  or  whether  it 
is  good  or  bad  policy,  to  make  the  annexation.  The  legislature 
could  have  clothed  the  board  with  such  discretionary  power, 
but  it  has  not  seen  fit  to  do  so.  On  the  contrary,  having  com- 
plete control  over  the  subject,  the  legislature  has  determined 
in  advance,  that  the  existence  of  the  facts  stated  settles  the 
question  of  the  advisability  of  the  annexation.    The  only  fune- 
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tion  of  the  board  is  to  see  to  it  that  the  territory  is  located  as 
the  statute  prescribes,  and  that  the  petition  is  signed  as  the 
statute  directs. 

It  is  quite  manifest,  that  the  action  of  the  board  of  trustees 
of  a  village  under  section  1  is  not  such  judicial  action,  as  will 
authorize  a  review  of  the  proceeding  by  certiorari.  No  pro- 
vision is  made  for  a  hearing  by  the  voters  and  owners  who  do 
not  sign  the  petition ;  and,  hence,  the  board  is  not  invested 
by  the  legislature  with  the  power  to  pass  upon  their  property 
rights,  or  to  make  any  decision  in  relation  thereto.  {Comra. 
V.  Griffiriy  supra). 

It  is  authorized  to  find  the  facts,  that  the  territory  is  con- 
tiguous to  the  village,  and  that  the  petition  is  signed  by  the 
proper  number  of  voters  and  owners.  But  its  decision  upon 
these  preliminary  questions  of  fact  cannot  be  reviewed  on  cer- 
tiorari. It  is  no  park  of  the  oflBce  of  a  writ  of  certiorari  to  an 
inferior  tribunal  to  bring  before  the  court,  from  which  the 
writ  issued,  the  evidence  in  the  tribunal  below,  nor  can  the 
court  receive  testimony  to  show  what  that  evidence  was.  Upon 
the  return  of  the  record,^  the  court  has  no  power  to  form  and 
try  an  issue  of  fact  in  regard  to  the  jurisdiction,  nor  to  review 
the  testiihony  heard  below,  nor  to  inquire  into  the  correctness 
of  the  decision  on  that  testimony.  The  trial  is  confined  to 
the  record,  and  extrinsic  evidence  is  inadmissible.  (C  dt  R.  I. 
R.  R.  Co.  V.  Whipple,  22  111.  105 ;  Rue  v.  City  of  Chicago,  66 
id.  256). 

We  are  inclined  to  think  that  there  was  no  error  in  quash- 
ing the  writ,  because,  in  the  first  place,  the  action  of  the  trus- 
tees in  passing  the  ordinance  of  annexation  was  legislative  in 
its  character,  and  because,  in  the  second  place,  the  determi- 
nation of  the  board  as  to  the  existence  of  the  preliminary  con- 
ditions required  to  precede  the  ordinance,  involved  a  decision 
upon  mere  questions  of  fact. 

The  judgment  of  the  Circuit  Court  is  accordingly  affirmed. 

Judgment  affirmed. 
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Eathabinb  MoDonald 

V, 

Anna  Carb  et  al. 
Filed  at  Otiatea  May  8, 1894. 

1.  BESXTiiTiNa  TBUBT— to/ien  it  arises.  As  a  general  nxle,  where  real 
property  is  purchased  and  paid  for  by  one  person  and  the  legal  title  is 
taken  in  the  name  of  another  person,  the  parties  being  strangers  to 
each  other,— that  is,  not  a  wife  or  ohild,  or  person  standing  in  that  re- 
lation,-—a  resulting  trust  immediately  arises  from  the  transaction,  and 
the  person  to  whom  the  land  is  conveyed  will  hold  it  in  trust  for  the 
one  who  paid  the  purchase  money. 

2.  A  purchased  a  tract  of  land  in  her  own  name,  and  paid  the  pur- 
chase money  from  her  own  funds.  The  contract  for  a  deed  provided 
that  the  vendor  should  convey  to  her,  but  when  the  last  payment  was 
made,  at  the  request  of  A  the  deed  was  made  to  B.  A  and  B  had  before 
that  time  married,  but  B  then  had  a  wife  living  from  whom  he  had  no 
divorce  :  Held,  that  A  and  B  were  strangers  to  each  other,  their  mar- 
riage being  void,  and  a  resulting  trust  arose  in  favor  of  A,  and  that  B 
took  the  legal  title  in  trust  for  A. 

Appeal,  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
0.  H.  HoRTON,  Judge,  presiding. 

This  was  a  bill  for  partition,  brought  by  Anna  Carr,  against 
Katharine  McDonald  and  others,  to  divide  a  certain  lot  in 
Young  and  Clarkson's  subdivision  of  a  certain  forty-acre  tract 
of  land  in  Cook  county. 

There  is  no  substantial  controversy  in  this  case  in  regard  to 
the  facts.  Michael  Carr  was  married,  in  1847,  to  one  Han- 
nah BaiTerty,  and  the  two  resided  together  until  about  the 
year  1866,  when  Carr  deserted  his  wife  in  the  State  of  Wis- 
consin, and  in  1868  Carr  was  married  in  Fall  Biver,  Mass., 
to  Katharine  McDonald.  The  parties  moved  to  Chicago,  and 
resided  there,  under  the  name  of  McDonald,  until  1888,  when 
Michael  Carr  died.  Michael  Carr  had  several  children  by  his 
first  wife,  Anna  Carr,  the  complainant,  being  one.   Katharine 
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McDonald  bad  two  children  by  Michael  Carr,  who  are  parties 
to  this  proceeding,  by  the  names  of  Edward  McDonald  and 
Katie  McDonald.  On  the  Slst  day  of  August,  1886,  the  ap* 
pellant  entered  into  an  agreement,  in  writing  and  under  seal 
with  James  T.  Young  and  Michael  Clarkson,  for  the  convey- 
ance by  them  to  her  of  lot  11,  in  block  1,  in  Young  and  Clark 
son's  subdivision,  situate  in  what  was  then  the  town  of  Lake^ 
in  Cook  county,  for  the  price  of  $460,  of  which  sum  $300  was 
paid  by  her,  in  cash,  upon  the  signing  and  delivery  of  the 
articles  of  agreement,  and  the  balance,  with  interest,  was,  by 
the  terms  of  the  written  contract,  to  be  paid  in  one  year  from 
that  date,  and  upon  her  performance  of  her  covenants  Young 
and  Clarkson  were  to  convey  to  her  by  deed.  Before  the  ex- 
piration of  one  year  the  appellant  paid  the  balance  due  under 
the  contract,  and  at  the  time  of  making  the  payment  she 
directed  Young,  one  of  the  sellers,  to  make  the  deed  to  Michael 
Carr,  under  the  name  of  Michael  McDonald,  instead  of  to  her- 
self, which  was  done. 

The  children  of  Michael  Carr,  by  his  wife,  Hannah,  claim 
title  as  heirs-at-law,  and  Anna  Carr,  one  of  said  children, 
filed  this  her  bill  for  partition,  praying,  also,  that  all  questions 
of  title  be  adjudicated,  etc.,  and  made  appellant  and  her  two 
children,  and  all  the  other  children  of  Michael  Carr,  deceased, 
defendants.  The  appellant  answered  the  bill  and  filed  a  cross- 
bill, claiming  a  resulting  trust  in  her  favor,  based  on  the  facts 
attending  the  purchase  of  the  lot  by  her.  The  court,  on  the 
hearing,  on  the  pleadings  and  evidence,  entered  a  decree  dis- 
missing the  cross-bill,  and  decreed  in  favor  of  the  complainant 
in  the  original  bill,  as  prayed  therein.  To  reverse  the  decree 
Katharine  McDonald  appealed. 

Mr.  BoBERT  B.  KsNBALL,  for  the  appellant : 
The  payment  of  the  purchase  money  by  the  appellant,  un- 
qualified by  any  other  circumstance,  immediately,  by  pre- 
sumption, raised  a  trust  in  her  favor,  resulting  from  the  fact 
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of  such  purchase  and  payment,  and  the  burden  of  rebutting 
such  presumption  devolved  upon  the  heirs  of  the  grantee. 
Pomeroy's  Eq.  Jur.  sec.  155;  Perry  on  Trusts,  sec.  139 
3  Blackstone's  Com.  330;  Harris  v.  Mclntyre,  118  111.  275 
Donlin  v.  Bradley,  119  id.  412;  Reed  v.  Reed,  135  id.  482 
Cook  V.  Patrick,  id.  499 ;  Ckamplin  v.  Champlin,  136  id.  309 
Stevenson  v.  McClintock,  141  id.  604. 

The  only  exception  to  the  presumption  in  favor  of  the 
person  paying  the  purchase  money  arises  where  the  real 
purchaser  is  under  a  legal,  or,  in  some  cases,  a  moral,  obli- 
gation to  maintain  the  person  in  whose  name  the  title  is 
taken,  in  which  case  the  presumption  is  changed  in  favor  of 
the  grantee,  and  no  trust  results.  Pomeroy's  Eq.  Jur.  sec. 
1039,  and  cases  cited;  Perry  on  Trusts,  sec.  143,  et  seq. 

The  fact  of  payment  of  the  purchase  money,  or  of  its  own- 
ership and  payment  in  behalf  of  the  owner,  may  always  be 
shown  by  parol,  notwithstanding  the  recital  in  the  deed  of 
payment  by  the  grantee.  Boyd  v.  McLean,  1  Johns.  Ch.  582 ; 
Perkins  v.  Nichols,  11  Allen,  542;  Kelley  v.  Hill,  59  Mo.  470; 
Lloyd  V.  Carter,  17  Pa.  St.  216;  Byers  v.  Wackman,  16  Ohio 
St.  440;  Kane  v.  O'Conners,  78  Va.  76;  Guthrie  v.  Gardner, 
19  Wend.  414;  Runnels  v.  Jackson,  1  How.  (Miss.)  358. 

Such  evidence  does  not  contradict  the  statement  of  the 
deed  that  the  grantee  paid  the  money,  but  shows  the  further 
fact  that  the  money  did  not  belong  to  him,  but  to  the  person 
claiming  the  trust.  Pritchard  v.  Brown,  4  N.  H.  397;  Browne 
on  Statute  of  Frauds,  sec.  93. 

Such  facts  may  be  proved  by  parol  after  the  death  of  the 
grautee.  Perry  on  Trusts,  138  ;  Browne  on  Statute  of  Frauds, 
sec.  91 ;  Fansler  v.  Jones,  7  Ind.  277 ;  Neilly,  Keese,  5  Texas, 
23;  Champlin  v.  Chaviplin,  136  111.  309. 

Mr.  George  F.  Westover,  for  the  appellees. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Katharine  McDonald  purchased  the  lot  in  question  in  her 
own  name,  and  paid  the  purchase  money  from  her  own  funds. 
The  contract  for  a  deed  provided  that  the  vendor  should  con- 
vey to  Katharine  McDonald,  but  when  the  last  payment  was 
made,  at  the  request  of  Katharine  McDonald  the  deed  was 
made  to  Michael  McDonald.  As  a  general  rule,  where  real 
property  is  purchased  and  paid  for  by  one  person  and  the  legal 
title  is  taken  in  the  name  of  another  person,  the  parties  be- 
ing strangers  to  each  other, — that  is,  not  a  wife  or  child,  or 
person  standing  in  that  relation, — a  resulting  trust  immedi- 
ately arises  from  the  transaction,  and  the  person  to  whom  the 
land  is  conveyed  will  hold  it  in  trust  for  the  one  who  paid  the 
purchase  money.  (Perry  on  Trusts,  sec.  126 ;  Donlin  v.  Brad- 
ley, 119  111.  412;  Champlin  v.  Champlin,  136  id.  312;  Harris 
V.  Mclntyre,  118  id.  275.)  The  rule  announced  is  well  settled 
by  the  decisions  of  this  court,  and  fully  sustained  by  text 
writers  and  the  decisions  of  other  courts.  Michael  McDonald, 
at  the  time  the  deed  was  executed,  was,  in  a  legal  sense,  a 
stranger  to  Katharine  McDonald.  He  was  in  no  manner  re- 
lated to  her,  and  no  obligation  rested  upon  her  to  support  or 
provide  for  him.  At  the  time  of  the  pretended  marriage  in 
Eall  Eiver,  Michael  McDonald  had  a  lawful  wife  residing  in 
Wisconsin.  He  was  never  divorced  from  her,  and  the  pre- 
tended marriage  with  Katharine  was  therefore  void.  More- 
over, nothing  occurred  after  the  pretended  marriage  to  render 
the  cohabitation  of  the  parties. lawful.  .When,  therefore,  the 
deed  was  made,  as  Michael  McDonald  was  a  stranger  to  Kath- 
arine, no  presumption  could  arise  that  the  conveyance  to  him 
was  intended  as  an  advancement,  but,  on  the  other  hand,  as 
Katharine  paid  the  purchase  money  and  had  the  title  placed 
in  the  name  of  a  stranger,  the  presumption  is  that  she  in- 
tended the  conveyance  for  her  own  benefit.  Perry  on  Trusts, 
(sec,  143,)  in  speaking  on  this  subject,  says:  "As  before 
stated,  if  a  purchaser  of  an  estate  pays  the  consideration 
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money  and  takes  the  title  in  the  name  of  a  stranger,  the  pre- 
sumption is  that  he  intended  some  benefit  for  himself,  and  a 
resulting  trust  arises  for  him ;  but  if  the  purchaser  take  the 
conveyance  in  the  name  of  a  wife  or  child,  or  other  person  for 
whom  he  is  under  some  natural,  moral  or  legal  obligation  to 
provide,  the  presumption  of  a  resulting  trust  is  rebutted,  and 
the  contrary  presumption  arises/' 

No  evidence  whatever  was  introduced  tending  to  prove  any 
previous  agreement  between  Katharine  and  Michael  McDon- 
ald that  the  deed  should  be  made  to  bim,  nor  was  there  any 
evidence  introduced  tending  to  prove  why  the  deed  was  made 
to  him.  Thus;  from  the  evidence,  as  it  appears  in  the  record, 
the  presumption  is  that  she  intended  the  conveyance  for  her 
own  benefit.  As  she  paid  the  purchase  money  and  took  the 
title  in  the  name  of  a  stranger,  a  resulting  trust  arose.  'As 
the  property  was  never  owned  by  Michael  Oarr,  but  was  held 
by  him  in  trust  for  Katharine  McDonald,  his  children  did  not 
acquire  title,  by  descent,  upon  his  death,  and  complainant 
was  not  entitled  to  a  decree. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 

directions  to  the  circuit  court  to  enter  a  decree  in  favor  of 

Katharine  McDonald  on  her  cross-bill.         ^  , 

Decree  reversed. 


Georgb  F.  Savitz 
The  Ohio  ANb  Mississippi  Bailroad  Company. 

Filed  at  Mt.Vemon  May  5, 1894. 

Bailboads — unjust  discrimination — a  question  of  fact.  Where  a  mil- 
way  company  charges  a  plaintiff  a  greater  rate  for  freight  than  it  does 
another  party  for  the  same  distance  of  transportation  of  similar  freight, 
the  question  whether  this  is  an  unjust  discrimination  ia  one  of  fact. 
The  fact  whether  the  freight  of  the  plaintiff  is  of  the  same  class  as  that 
of  the  other  person  is  material  in  determining  whether  the  discrimina- 
tion is  unjust.  The  difference  in  the  charge,  at  most,  only  makes  ont 
%  prima  facie  case  of  unjust  discrimination. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  St.  Clair  county ;  the  Hon.  B.  B.  Burroughs,  Judge, 
presiding. 

Mr.  John  G.  Irwin,  and  Mr.  Charles  E.  Wisb,  for  the 
plaintiff  in  error : 

As  to  what  constitutes  unjust  discrimination,  see  Vincent  v. 
Railroad  Co.  49  111.  35;  People  v.  Railroad  Co,  55  id.  Ill; 
Railway  Co.  v.  People,  66  id.  365 ;  Railroad  Co.  v.  People,  67 
id.  19;  Railroad  Co.  v.  People,  121  id.  310;  Hutchinson  on 
Carriers,  sec.  302 ;  Scofield  v.  Railivay  Co.  43  OHio  St.  571 ; 
State  V.  Railway  Co.  47  id.  130 ;  Messenger  v.  Railroad  Co.  36 
N,  J.  407. 

Messrs.  Pollard  &  Werner,  for  the  defendant  in  error : 

This  suit  is  based  upon  a  penal  statute,  and  all  the  rules 
applicable  to  the  enforcement  of  penal  statutes  require  that 
it  shall  be  made  clearly  to  appear  that  the  precise  statutory 
offense  has  been  committed.  Railroad  Co.  v.  People,  77  111. 
443 ;  Coal  Co.  v.  Railroad  Co.  17  Bradw.  619. 

The  issue  to  be  tried  is,  was  there  an  unjust  discrimination. 
It  must  appear,  not  only  that  the  defendant  has  made  a  dis- 
crimination in  its  rates  or  charges  of  freight,  but  that  such 
discrimination  was  unjust ;  and  the  company  can  successfully 
defend  by  traversing  the  allegation  that  there  wap  an  unjust 
discrimination.  Railroad  Co.  v.  People,  67  111.  21 ;  Railroad 
Co.  V.  HiK,'ll  Bradw.  252;  14  id.  587. 

But  it  is  not  enough  to  show  there  was  a  discrimination, — 
the  plaintiff^  must  go  further,  and  prove  that  the  discrimina- 
tion was  an  unjust  one.    Railroad  Co.  v.  Hill,  11  Bradw.  252. 

A  difference  in  the  manner  of  transportation,  and  in  the 
service  rendered  by  the  railroad  company,  justifies  a  differ- 
ence in  rates.     Coal  Co.  v.  Railroad  Co.  17  Bradw.  614; 
Railroad  Co.  v.  People,  121  111.  304. 
14—150  ILT,. 
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Mr.  Justice  Wilkin  delivered  the  opinion^ of  the  Court: 

This  is  an  action  of  assumpsit,  brought  by  appellant, 
against  appellee,  in  the  circuit  court  of  St.  Clair  county,  to 
recover  damages  for  an  alleged  unjust  discrimination  in  the 
transportation  of  coal.  The  trial  was  before  the  court,  with- 
out a  jury,  on  the  first  count  of  the  declaration  and  a  plea  of 
the  general  issue,  and  resulted  in  a  judgment  for  the  defend- 
ant. The  Appellate  Court  having  affirmed  that  judgment, 
appellant  prosecutes  this  appeal. 

No  propositions  of  law  were  submitted  to  the  trial  court 
by  the  plaintiff,  and  no  errors  are  assigned  by  him  upon  the 
rulings  of  that  court  in  the  exclusion  or  admission  of  testi- 
mony. The  defendant  submitted  five  propositions,  three  of 
which  were  held  and  the  others  refused. 

The  action  is  brought  under  the  statute  of  this  State  against 
extortion  and  unjust  discrimination  by  railroads  in  the  trans- 
portation of  passengers  and  freight.  (2  Starr  &  Curtis,  par. 
150,  chap.  114,  page  1964.)  The  discrimination  alleged  in 
the  declaration  is,  that  the  defendant  charged  the  plaintifif 
forty-five  cents  per  ton  for  transporting  coal  from  his  mine  to 
East  St.  Louis,  and  at  the  same  time  charged  the  Consoli- 
dated Coal  Company  but  thirty-one  and  a  quarter  cents  per 
ton  for  shipments  to  the  same  place  from  one  of  its  mines, 
which,  like  that  of  the  plaintiff,  was  situated  on  the  line  of 
the  defendant's  road,  between  ten  and  fifteen  miles  east  of 
said  city.  There  was  no  controversy  upon  the  trial  as  to  the 
fact  that  the  plaintiff  had,  during  the  time  alleged,  shipped 
large  quantities  of  coal  from  his  mine  to  East  St.  Louis,  for 
which  he  was  charged  by  the  defendant,  and  paid,  forty-five 
cents  per  ton,  and  that  during  the  same  time  the  Consolidated 
Coal  Company  also  shipped  from  a  mine  similarly  situated, 
as  to  legal  freight  charges,  to  the  same  place,  coal,  for  which 
it  was  charged,  and  paid,  but  thirty-one  and  a  quarter  cents 
per  ton,  and  counsel  for  appellant  seem  to  understand  this 
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fact  is  conclusive  of  defendant's  liability*  There  was,  how- 
ever, no  conflict  in  the  evidence  as  to  the  further  fact  that  the 
coal  of  plaintiff  so  shipped  was  known  as  "commercial  coal," 
while  that  transported  for  the  coal  company  was  called  "rail- 
road coal,''  and  that  the  manner  of  loading  and  delivering  the 
two  classes  was  materially  different,  and  whether  there  was 
an  unjust  discrimination  against  plaintiff  in  the  different 
charges  of  freight  was  a  question  of  fact,  to  be  determined 
from  all  the  evidence.  Proof  of  the  allegations  of  the  decla- 
ration, at  most,  only  made  a  prima  facie  case  against  the  de- 
fendant. (Par.  147,  chap.  114,  supra.)  Certainly  it  can  not 
be  said  there  is  no  evidence  in  this  record  tending  to  justify 
the  discrimination  in  charges  made.  The  coal  was  not  of  the 
same  class  nor  was  it  shipped  in  the  same  manner.  By  the 
express  language  of  the  statute  the  right  of  action  accrues  only 
when  the  discrimination  is  unjust,  (par.  150,  supra,)  and  that 
fact  having  been  found  against  the  plaintiff,  the  judgment  be- 
low must  be  affirmed,  unless  it  has  been  made  to  appear  that 
prejudicial  error  was  committed  by  the  trial  court  in  its  ruling 
upon  propositions  of  law.  No  complaint  of  that  kind  is  made. 
The  argument  in  this  court  on  behalf  of  appellant,  as  well  as 
that  filed  in  the  Appellate  Court  and  re-filed  here,  seems  to  be 
directed  against  the  conclusion  of  fact  reached  by  the  court« 
below,  and  not  to  the  "manner  in  which  the  law  was  applied 
to  those  facts. « 

The  record,  in  our  opinion,  is  free  from  error,  and  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Phillips,  having  heard  this  case  in  the  Appel- 
late Court,  took  no. part  in  its  decision  here. 
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Jacob  Koch  et  al, 

V. 

Ambrose  Both* 

Filed  at  Mt.Vernon  May  5,  2894, 

1.  Contract  op  SAJti^purckaaer  to  pay  indebtedneas  of  vendor — 
discounting  claims-bright  of  vendor  to  the  benefit  thereof  A,  failing  to 
fiucceed  in  the  brewery  business,  entered  into  an  agreement  with  B,  C 
and  B,  by  which  a  company  was  to  be  formed,  and  the  property  of  A  was 
to  be  turned  over  to  the  company  so  formed  and  his  debts  discharged. 
Stock  was  to  be  issued  to  the  amount  of  $9000,  of  which  $2000  was  to  be 
given  to  A,  and  he  was  to  be  employed  by  the  company.  The  value  of 
the  property  turned  over  by  him  was  $14,000,  or  $9000  over  and  above 
a  mortgage  on  the  property.  The  stock  received  by  A  represented  to 
him  $2000  of  its  value.  The  others  did  not  pay  full  value  for  their  stock. 
They  received  $7000  in  stock,  representing  $7000  in  value  of  the  prop- 
erty. Fpr  this  they  paid  $7000  of  A's  debts  with  only  $4415.27,  under  a 
settlement  with  A's  creditors :  Held,  that  they  could  not  retain  the 
discount,  but  must  account  to  A  for  the  same. 

2.  The  purchase  money  agreed  to  be  paid  was  $14,000,  and  after  ap- 
plying the  stock  issued  to  A,  his  remaining  indebtedness  was  $12,000, 
being  $5000  due  on  the  mortgage  and  $7000  of  other  debts  of  A.  B  and 
the  corporation  paid  this  sum,  on  settlement  with  the  creditors  of  A, 
with  $4415.27 :  Held,  that  B  and  the  corporation  were  liable  to  A  for 
the  amount  of  this  discount  at  which  they  settled  the  indebtedness 

^agreed  to  be  paid, — in  other  words,  they  were  liable  to  A  for  the  dif- 
ference between  $7000  and  $4415.27,  to-wit,  $2584.73. 

3.  Same— conalrued— payment  o^  debts  of  vendor.  A,  the  owner  of 
lots  having  a  brewery  thereon,  sold  the  real  estate  to  B  for  $13,000,  and 
personal  property  connected  with  the  brewery  for  $1000,  the  price  to  be 
paid  as  follows :  $2000  in  shares  of  stock  in  a  brewery  company  as  soon 
as  organized,  and  the  remainder  to  be  by  B  applied  on  the  debts  of  A, 
including  a  mortgage  of  $5000  on  the  lots  sold.  The  company  was 
formed  and  the  lots  conveyed  to  the  company.  A  received  his  stock 
and  applied  $1000  thereof  in  payment  of  the  personal  property  and  a 
like  sum  toward  payment  of  the  $13,000,  leaving  a  remainder  of  $12,000. 
A's  debts  amounted  to  $12,000.  There  were  ninety  shares  of  stock  is- 
Kiied  in  all,  of  the  value  of  $9000 :  Hekly  that  the  stock  issued  to  A  was 
tiubject  to  its  proportion  of  the  burden  of  the  incumbrance. 

4.  Vendor's  lien— notice  to  second  purchaser.  If  the  purchaser  of 
land  knows  that  his  vendor  is  still  owing  a  part  of  the  purchase  money, 
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for  which  no  security  has  been  given,  he  will  take  the  land  subject  to 
the  implied  lien  of  the  original  vendor. 

5.  Samb — promiae  to  pay  creditors  of  vendor.  Where  the  grantee  of 
land  agrees  with  the  grantor  to  pay  a  definite  part  of  the  purchase 
money  upon  debts  of  the  latter,  the  lien  of  the  vendor  will  not  be 
waived.  On  principle  there  is  no  good  reason  why  there  shall  not  be 
alien  for  unpaid  purchase  money  due  the  vendor,  whether  such  money 
is  to  be  paid  into  the  hands  of  the  vendor  himself,  or  into  the  hands  of 
a  creditor  for  his  benefit.    Equity  looks  to  substance,  and  not  form. 

6.  Same — in  case  of  exchange  of  lands — promise  to  discharge  liens.  It 
has  been  held,  that  where  there  is  an  exchange  of  lands,  a  covenant  by 
one  of  the  parties  to  pay  off  the  liens  on  the  lands  transferred  by  him, 
as  part  of  the  consideration  of  the  land  deeded  to  him,  is  as  much  an 
agreement  to  pay  a  part  of  the  purchase  money  as  though  there  had 
been  an  agreement  to  pay  that  amount  directly  to  the  vendor  to  enable 
him  to  i>ay  off  the  liens. 

7.  Same — limited  to  unpaid  purchase  price.  The  grantor's  lien  is  only 
permitted  as  a  security  for  the  unpaid  purchase  price  of  land  sold,  and 
not  for  any  other  indebtedness  or  liability.  There  must  be  a  certain, 
ascertained,  absolute  debt  owing  for  the  purchase  price.  The  lien  does 
not  exist  on  behalf  of  any  uncertain,  contingent  or  unliquidated  de- 
mand. 

8.  Same— iraicer  of  the  lien.  Where  the  obligation  of  the  vendee  to 
diBcharge  a  definite  amount  of  indebtedness  owing  by  the  vendor  ap- 
pears to  be  substituted  for  the  purchase  money,  or  to  be  taken  instead 
of  the  purchase  money,  or  as  a  direct  security  for  it,  the  lien  is  lost. 

9.  Where  land  and  personal  property  are  sold  together,  under  one 
contract,  at  a  gross  price,  without  stating  the  separate  price  of  the  land 
and  personalty,  so  that  it  can  not  be  determined  what  part  of  the  gross 
price  is  for  the  one  and  what  part  is  for  the  other,  there  will  be  a  waiver 
of  the  vendor's  lien,  as  it  will  be  presumed  that  the  vendor  intended 
to  rely  upon  the  personal  responsibility  of  the  vendee. 

10.  CoNsmsRATiON— rect/aZ  in  a  deed — subject  to  explanation.  The 
formal  clause  in  a  deed  reciting  the  consideration,  is  always  open  to* 
explanation;  and  such  a  recital  does  not  waive  or  destroy  the  vendor's 
lien,  but  is  only  prima  facie  evidence  of  payment.  The  fact  of  the 
non-payment  of  all  of  the  purchase  money  may  be  shown,  and  when 
such  fact  appears,  a  lien  may  be  declared,  notwithstanding  the  formal 
receipt  for  the  purchase  money. 

11.  It  is  well  settled  that  the  recital  of  the  consideration  in  a  deed 
or  bill  of  sale  is  not  conclusive  on  either  party,  and  that  it  may  be  shown 
by  parol  what  the  true  amount  of  the  consideration  is,  and  how  it  is  ta 
be  paid. 
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12.  CoKPOBATiON— noitcc  to  officer  or  agent.  Notice  to  the  head  of- 
ficer or  managing  agent  of  a  corporation  may  usually  be  regarded  as 
notice  to  the  corporation  itself. 

13.  Payment— ejection  aa  to  application.  The  debtor  is  entitled  to 
elect  on  which  of  two  debts  a  payment  shall  be  credited,  and  it  is  the 
duty  of  the  creditor  to  so  apply  it.  But  this  election  must  be  made  at 
the  time  of  the  jpayment.  Where  the  debtor  pays  generally,  or  falls  to 
make  the  application  when  he  might  do  so,  the  creditor  may  apply  the 
payment  to  whatever  debt  he  pleases,  unless  there  are  circumstances 
which  would  render  the  exercise  of  such  discretion  by  him  unreason- 
able, and  unjust  to  the  debtor.  If  no  application  is  made  by  either 
party,  the  court  will  make  it  according  to  the  equity  and  justice  of  the 

14.  Pbaotigb— am«nc2inor  bill  on  the  hearing.  It  is  within  the  dis- 
cretion of  the  court  to  allow  a  complainant  to  amend  his  bill  on  the 
hearing,  where  the  amendment  works  no  injustice  or  hardship  to  the 
defendant.  Where  the  record  shows  that  the  defendant  is  also  granted 
leave  to  amend  his  answer,  and  it  does  not  appear  that  any  exception 
was  ^taken  to  the  ruling  of  the  court  overruling  the  objection  to  the 
complainant's  amending  his  bill,  or  that  any  suggestion  was  made  of 
surprise  or  of  the  necessity  of  a  continuance,  and  there  is  nothing  in 
the  record  to  show  that  the  defendant  was  injured  by  the  action  of  the 
court,  it  can  not  be  said  that  there  was  any  abuse  of  discretion,  or  error, 
in  permitting  the  amended  bill  to  be  filed. 

Appeal  from  the  Appellate  Gourt  for  the  Fourth  District  ;-— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St. 
Clair  county ;  the  Hon.  A.  S.  Wildbbman,  Judge,  presiding. 

Mr.  Charles  P.  Knight,  for  the  appellants : 
The  recital  of  a  consideration  in  a  certain  sum  does  not  fix 
an  absolute  obligation  on  the  part  of  the  grantee  to  pay  that 
sum.  It  may  be  controlled  by  a  contemporaneous  agreement 
fixing  a  mode  of  payment,  and  providing  for  a  payment  of 
a  different  amount.  Fort  v.  Rickey,  128  111.  502;  Booth  y. 
Hynes,  54  id.  363 ;  Drury  v.  Holden,  121  id.  130 ;  Primm  v. 
Legg,  67  id.  500. 

Appellee's  bill  is  framed  upon  that  theory.  Courts  have 
no  right  to  make  a  contract,  either  by  rejecting  some  of  its 
provisions  or  by  adding  new  ones,  or  by  placing  upon  its  pro- 
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visions  an  aibitrary  oonstraction.  Welsch  v.  Savings  Bank, 
94  ni.  191. 

.  There  was  neither  an  express  trust  nor  a  constructive  trust. 
No  fiduciary  relation  existed  between  the  parties.  Appellants 
were  neither  trustees,  agents,  partners,  attorneys,  tenants 
in  common,  etc.,  of  or  for  appellee.  They  were  purchasers^ 
simply.  The  parties  dealt  at  arm's  length  with  each  othdr, 
as  in  any  other  case  of  vendor  and  vendee.  That  this  is  the 
true  view  of  the  case  is  borne  out  by  the  decisions  of  this  court 
in  Steele  v.  Clark,  77  111.  471,  and  Doyle  v.  Murphy,  22  id. 
502.  See,  also,  Clark  v.  Wright,  24  S.  C.  526 ;  Bennett  v. 
Whitney,  49  Mo.  58. 

The  burden  of  proof  is  on  the  party  seeking  to  establish  a 
trust,  and  the  evidence  must  be  clear,  full  and  satisfactory. 
10  Am.  and  Eng.  Ency.  of  Law,  29,  84 ;  Oreen  v.  Dietrich, 
114  111.  d36;  Lehman  v.  Lewis,  62  Ala.  129;  Whitmare  v. 
Lamed,  70  Me.  276. 

The  vendor  can  not  claim  a  lien  as  security  for  an  uncer- 
tain demand.  If  the  consideration  is  not  to  be  money,  then 
no  lien  is  created.  If  the  obligation  be  for  the  discharge  of  a 
liability  to  a  third  party,  no  lien  is  created,  and  where  the 
obligation  of  the  vendee  be  the  payment  of  the  grantor's  debts, 
the  lien  is  lost.  Devlin  on  Deeds,  sec.  1256 ;  Payne  v.  Avery, 
21  Mich.  524;  Patterson  v.  Edivards,  29  Miss.  67;  Vandoren 
V.  Todd,  2  Green's  Ch.  397 ;  Chapman  v.  Beardsley,  31  Conn. 
115;  Hiscock  v.  Norton,  42  Mich.  320;  Sears  v.  Smith,  2  id. 
243 ;  Arlin  v.  Brown,  44  N.  H.  102 ;  Chase  v.  Peck,  21  N.  Y. 
581 ;  McKiUip  v.  McKiUip,  8  Barb.  552 ;  Brawley  v.  Catron, 
8  Leigh,  522;  McKandlish  v.  Keen,  13  Gratt.  615;  Dixon  v. 
Gay/eve,  17  Bradw.  421 ;  Buckland  v.  PackneU,  13  Sim.  406 ; 
Burns  v.  Taylor,  23  Ala.  255 ;  Farrott  v.  Sweetland,  3  M.  & 
K.  655 ;  Winter  v.  Lord  Anson,  1  Sim.  &  Sta.  435 ;  Clark  v. 
Royle,  3  Sim.  Ch.  500 ;  Jenkins  v.  DoolittU,  69  111.  415,  and 
55  id.  400. 
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— — — — ^  f 

Messrs.  Hay  &  Winkelman,  for  the  appellee : 

The  question  whether  the  decree  was  for  too  large  a  sam 
was  not  made  in  the  Appellate  Court,  and  can  not  be  raised 
in  this  court.  Redlich  v.  Bauerlee,  98  111.  137 ;  Thayer  v.  Peck, 
93  id.  357 ;  Bank  v.  LeMoyne,  127  id.  254. 

In  Hitchcock  v.  Watson,  18  111.  289,  the  court  say:  "An 
agent  or  trustee  for  another  can  not  speculate  in  the  execution 
of  his  fiduciary  duties  or  employment,  and  if  he,  by  compro- 
mise or  otherwise,  liquidates  or  pays  oflF  a  debt  of  his  principal 
or  cestui  que  trust  at  less  than  he  has  received  for  that  pturpose, 
he  is  accountable  for  the  residue."  Story  on  Agency,  sec.  211 ; 
Switzer  v.  Skiles,  3  Gilm.  529. 

In  Casey  v.  Casey,  14  111.  127,  the  court  say:  "Where  con- 
fidence is  reasonably  reposed,  that  confidence  must  not  be 
abused.  The  party  relied  upon  must  see  that  he  meets  fully 
and  fairly  the  responsibility  of  his  position,  and  does  not  take 
advantage  of  it  to  the  injury  of  the  other,  and  his  own  ad* 
vantage." 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  a  bill  filed,  as  originally  drawn,  on  April  1,  1892, 
and  as  finally  amended,  on  December  14,  1892,  by  the  ap- 
pellee, Ambrose  Roth,  against  the  appellants,  Jacob  Eoch, 
Isadore  Probst  and  The  New  Athens  Brewing  Company,  to 
enforce  a  vendor's  lien,  alleged  to  have  been  created  by  the  sale 
by  Roth  to  Koch  on  September  23,  1891,  of  certain  lots  in  the 
village  of  New  Athens  in  St.  Clair  County  owned  by  Roth,  and 
for  which  he,  on  that  day,  executed  a  warrantee  deed  to  Koch 
for  an  expressed  consideration  of  $13,000.00.  The  answer 
denies,  that  the  complainant  is  entitled  to  the  relief  asked  for, 
and  prays  the  same  advantage  of  the  answer  as  if  the  bill  had 
been  demurred  to.  By  decree  rendered  on  December  14, 1892, 
the  Circuit  Court  found,  that  there  was  due  the  complainant 
for  unpaid  purchase  money  the  sum  of  $2584.73  with  inter- 
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est  at  five  per  cent  from  September  23,  1891,  amounting  to 
$2712.78,  and  that  he  had  a  vendor's  lien  upon  the  lots  for 
that  amount,  and  decreed  that  in  default  of  payment  within 
a  certain  time,  the  lots  should  be  sold  by  the  master.  Upon 
appeal  to  the  Appellate  Court  said  decree  was  affirmed,  and 
the  present  appeal  is  prosecuted  from  such  judgment  of  af- 
firmance. 

First,  it  is  claimed  that  the  trial  court  erred  in  permitting 
the  complainant  to  file  an  amended  bill  at  the  hearing. 

The  statute  provides,  that  the  court  may  permit  the  parties 
to  amend  their  pleadings  so  that  neither  party  is  surprised  or 
unreasonably  delayed,  and  that  such  amendment  dhall  not  be 
a  ground  for  continuance  without  an  affidavit  that  the  party 
affected  thereby  is  unprepared  to  proceed  to  trial,  etc.  (Chan- 
cery Practice  Act,  sec.  37 ;  1  Starr  &  Cur.  Ann.  Stat,  page 
409.)  In  Mason  v.  Bair,  33  111.  194,  an  amendment  to  the  bill 
was  allowed  after  the  cause  had  been  submitted  on  the  evi- 
dence, and  it  was  held  that  its  allowance  was  within  the  dis- 
cretion of  the  court,  which  would  not  be  controlled  unless  the 
amendment  worked  injustice  or  great  hardship  to  the  defend- 
ant. In  Booth  V.  Wiley,  102  111.  84,  an  amendment  to  the  bill 
was  allowed  after  the  introduction  of  all  the  evidence  and  the 
argument  of  the  cause ;  and  it  was  held  not  to  be  error,  it  not 
appearing  that  the  defendant  was  prejudiced  thereby  in  any 
substantial  manner.  In  the  present  case,  the  decree  recites, 
that  the  leave  to  amend  the  bill  was  granted  against  the  ob- 
jection of  the  defendants,  but  they  were  given  leave  to  file  an 
amended  answer ;  arid  it  nowhere  appears,  that  any  exception 
was  taken  to  the  ruling  of  the  court  overruling  the  objection, 
or  that  any  suggestion  was  made  of  surprise,  or  of  the  neces- 
sity of  a  continuance.  There  is  nothing  in  the  record  to  show, 
that  the  defendants  were  in  any  way  injured  or  prejudiced  by 
the  action  of  the  court,  and  it  cannot,  therefore,  be  said  that 
there  was  any  abuse  of  discretion,  or  error,  in  permitting  the 
amended  bill  to  be  filed. 
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Second,  it  is  claimed  by  appellants  that  the  consideration 
for  the  purchase  of  the  property  was  all  paid,  and  that  there 
was  no  unpaid  purchase  money  for  which  a  vendor's  lien  could 
exist  as  security. 

There  was  a  brewery  upon  tbe  lots  sold,  and  on  the  same 
day  on  which  the  conveyance  of  the  lots  was  executed,  a  bill 
of  sale  of  the  personal  property  connected  with  the  brewery, 
consisting  of  horses,  a  wagon,  beer-tanks,  kegs,  tools,  etc.,  was 
executed  and  delivered  by  appellee  to  Koch  for  a  considera* 
tion,  expressed  therein,  of  $1000.00,  i^iaking  the  total  consid- 
eration for  the  brewery,  including  both  realty  and  personalty, 
the  sum  of  $14,000.00  upon  the  face  of  the  papers.  It  is  well 
settled,  however,  that  the  recital  of  the  consideration  in  a 
deed  or  bill  of  sale  is  not  conclusive  upon  either  party ;  and 
that  it  may  be  shown  by  parol  what  the  true  amount  of  the 
consideration  is,  and  how  it  is  to  be  paid.  (Booth  v.  Hynes, 
54  111.  363 ;  Primm  v.  Legg,'67  id.  500 ;  Drury  v.  UoMen,  121 
id.  130;  Fort  v.  Rickey,  128  id.  502).  The  formal  clausfe  in  a 
deed  reciting  the  consideration  is  always  open  to  explanation ; 
and  such  a  recital  does  not  waive  or  destroy  the  vendor's  lien, 
but  is  only  prima  facie  evidence  of  payment.  The  fact  of  the 
non-payment  of  all  the  purchase  money  may  be  shown,  and, 
when  such  fact  appears,  a  lien  may  be  declared,  notwithstand- 
ing the  formal  receipt  for  the  consideration.  (2  Warvelle  on 
Vendors,  page  705).  ^  , 

It  is  shown  here,  that  the  appellee  received  no  money  upon 
the  delivery  of  the  deed  and  bill  of  sale.  The  amended  bill 
alleges,  that  Both  sold  the  land  to  Koch  for  $13,000.00,  and 
the  personal  property  for  $1000.00,  and  "that  it  was  agreed 
♦  ♦  ♦  that  said  sum  of  $13,000.00  and  said  $1000.00  be 
paid  as  follows :  $2000.00  in  shares  of  the  Brewing  Company 
to  said  complainant  as  soon  as  said  Brewing  company  was 
organized,  and  the  remainder  (to)  be  by  said  Koch  applied  on 
the  debts  then  existing  against  this  complainant  including  a 
mortgage,  then  a  lien  on  said  lots;"  that,  on  September  24, 
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1891,  complainant  delivered  to  Koch  the  possession  of  the 
realty  and  personalty;  that,  on  September  26,  1S91,  Eoch 
conveyed  the  lots  to  the  New  Athens  Brewing  Company ;  that, 
on  September  30,  1891,  complainant  received  the  shares  of 
stock  amounting  to  $2000.00,  and  has  applied  $1000.00 
thereof  in  payment  o^  the  personalty,  and  $1000.00  toward 
the  payment  of  $13,000.00,  the  purchase  price  for  the  realty, 
leaving  a  remainder  o^  $12,000.00  with  interest ;  that,  by  the 
agreement,  complainant's  debts  were  to  be  paid  forthwith  by 
Koch;  that  such  debts  amounted  to  $12,000.00,  and  Eoch 
had  notice  of  the  amount  and  who  the  creditors  were,  but  neg- 
lected and  refused  to  pay  the  creditors  the  several  amounts 
due  them ;  and  that  the  Brewing  Company  had  notice,  before 
the  conveyance  to  it,  of  the  non-payment  of  the  purchase 
money  due  from  Koch. 

vThe  proof  shows,  that  Probst  was  the  president  of  the  Bl-ew-^ 
iiig  Company,  Koch  its  manager,  and  Henry  Dose,  its  sec- 
retary. These  parties  organized  the  corporation,  and  had 
full  notice  of  the  facts  in  regard  to  the  consideration  for  the 
purchase  of  the  property,  and  how  much  indebtedness  was 
assumed,  and  how  much,  if  any,  had  been  paid  when  the  prop- 
erty was  transferred  to  the  company ;  and  it  is  not  contended, 
that  the  corporation  itself  was  not  affected  with  such  notice. ' 
If  the  purchaser  of  land  knows,  that  his  vendor  is  still  owing 
a  part  of  the  purchase  money,  for  which  no  security  has  been 
given,  he  will  take  the  land  subject  to  the  implied  lien  of  the 
original  vendor.  (Harshbarger  v.  Foreman,  81  111.  364 ;  Mosh- 
ier,  Admr.  v.  Meeh,  80  id.  ^9 ;  2  Warvelle  on  Vendors,  pages 
699,  700).  Notice  to  the  head  officer  or  managing  agent  of 
a  corporation  may  usually  be  regarded  as  notice  to  the  corpo- 
ration itself.     (2  Morawetz  on  Priv.  Corp.  sec.  54:0  b.). 

The  proof  also  shows,  that,  when  the  deed  and  bill  of  sale 
were  delivered,  the  debts  amounted  to  about  $12,000.00  with- 
out interest,  including  a  mortgage  of  $5000.00  upon  the  lots.- 
yfe  understand  from  the  evidence,  that  the  mortgage  still 
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rests  upon  the  lots,  and  that  its  payment,  whether  originally 
assumed  by  Eoch  himself,  or  not,  has  been  assumed  by,  and 
is  a  liability  of,  the  Brewing  compan}'.  This  being  so,  of  the 
$9000.00  of  stock  issued,  (90  shares  each  at  the  face  value  of 
$100.00),  the  20  shares  of  the  face  value  of  $2000.00  given 
to  appellee,  would  be  subject  to  their  proportion  of  the  burden 
of  the  incumbrance. 

As  to  the  indebtedness  not  represented  by  the  mortgage, 
moQt  of  which  had  been  reduced  to  judgment  and  was  in  the 
shape  of  liens  upon  the  property,  the  testimony  shows  conclu- 
sively, that  this  has  been  discharged  in  full  by  Koch  and  Probst, 
But  the  amount  paid  to  discharge  it  was  only  $4415.27.  The 
creditors  were  settled  with  at  less  than  the  face  of  their  claims. 
The  theory  of  the  appellee,  and  that,  upon  which  the  decree 
below  ^vas  based,  is,  that  the  purchase  pioney  agreed  to  be 
paid*for  the  property  was  $.14,000.00,  as  named  in  the  deed 
and  bill  of  sale ;  that,  after  applying  the  $2000.00  of  stock  in 
the  manner  already  stated,  the  remaining  indebtedness  was 
just  $12,000.00,  towit:  $5000.00  due  on  the  mortgage,  and 
$7000.00  of  other  indebtedness;  that  the  appellants  paid 
$4415.27  and  assumed  $5000.00,  making  $9415.27;  that 
the  appellee  was  entitled  to  recover  the  difference  between 
$12,000.00  and  $9415.27,  towit:  $2584.73. 

The  testimony  on  behalf  of  the  complainant  tends  to  sus- 
tain his  position,  that  a  particular  sum  was  agreed  upon  as 
the  amount  of  indebtedness  to  be  paid,  over  and  above  the 
amount  of  the  mortgage.  The  testimony  on  behalf  of  appel- 
lants tends  to  show,  that  the  agreement  was  to  pay  oflf  and 
discharge  the  indebtedness  whatever  it  was,  whether  more  or 
less  than  a  certain  amount.  As  the  Circuit  Court  has  found  ; 
in  favor  of  the  complainant  upon  this  subject,  and  the  Appel- 
late Court  has  affirmed  the  finding,  we  are  not  disposed  to 
disturb  the  conclusion  reached  by  them  upon  the  qViestion  of 
fact,  particularly  in  view  of  the  following  considerations: 
First,  the  sums  mentioned  in  the  deed  and  bill  of  sale  could 
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not  have  1)6611  agr66d  upon,  on  any  other  theory  than  that 
the  total  consicieration  was  $2000.00  in  stock,  the  assump- 
tion of  the  mortgage  for  $5000.00,  and  the  payment  of  other 
indebtedness  for  $7000.00 ;  Second,  there  is  evidence  to  the 
effect  that,  when  the  deed  was  made-  to  Koch,  he  had  before 
him  a  statement  of  the  debts  and  figured  upon  them;  and 
the  sum  total  of  the  various  amounts  due  the  different  cred- 
itors, as  such  amounts  are  given  in  the  record,  is  just  about 
$7000.00  ;  Third,  when  the  corporation  was  formed,  the  stock 
was  $9000.00,  and,  d.fter  taking  out  the  $2000.00  turned  over 
to  appellee,  there  was  $7000.00  left,  which  represented  what 
Eoch  and  Probst  received  for  what  they  paid,  over  and  above 
the  mortgage. 

The  question  then  arises,  whether  appellants  are  liable  to 
the  appellee  for  the  amount  of  the  discount  at  which  they 
settled  the  indebtedness  agreed  to  be  paid,  or,  in  other  words, 
whether  they  are  liable  to  account  to  appellee  for  the  differ- 
ence between  $7000.00  and  $4415.27,  towit:  $2684.73. 

The  theory,  upon  which  appellee  claims  that  the  amount  of 
this  discount  is  due  to  him  as  unpaid  purchase  money,  is  that 
Koch  was  his  agent  or  trustee  to  apply  the  property  trans- 
ferred to  him  to  the  payment  of  appellee's  creditors,  and, 
therefore,  could  not  speculate  with  reference  to  the  liens  and 
debts  for  his  own  benefit,  nor  make  a  profit  which  he  was  not 
bound  to  account  for  to  appellee.  Let  us  see  what  the  facts 
are.  Both  had  failed  to  make  a  success  of  his  brewery,  and 
was  in  financial  straits.  He  applied  to  Dose  to  borrow  money 
for  him,  but  did  not  obtain  it,  and  then  to  get  a  partner  for 
him,  but  none  was  found.  It  was  then  proposed  to  organize 
a  stock  company,  "so  that  he  would  be  relieved  of  his  trouble." 
Dose  saw  Koch  and  Probst,  and  the  three  made  the  arrange- 
ment, by  which  a  company  was  to  be  formed,  the  property  of 
Roth  was  to  be  turned  over  to  the  company  so  formed,  his 
debts  were  to  be  discharged,  stock  was  to  be  issued  to  the 
amount  of  $9000.00,  of  which  §2000.00  was  to  be  given  to 
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Roth,  and  he  was  to  be  furnished  with  employment  by  the 
company.  The-  scheme  seems  to  have  been  entered  into  by 
these  parties  primarily  for  the  relief  of  Roth,  and  as  a  joint 
enterprise  in  which  they  were  to  be  shareholders  with  him. 
The  estimated  value  of  the  property  turned  over  by  him  was 
$14,000,  or  $9000.00  over  and  above  the  mortgage.  The 
stock  received  by  appellee  represented  to  him  $2000.00  of 
this  value,  that  is  to  say,  he  parted  with  property  worth 
$2000.00  in  exchange  for  his  stock.  But  appellants  did  not 
pay  full  value  for  their  stock.  They  received  $7000.00  of 
stock,  represented  by  $7000.00.in  value  of  appellee's  property, 
and  yet  paid  only  $4415.27  for  it.  Under  the  circumstances, 
we  think  that  the  relations,  which  appellants  bore  to  appellee, 
were  of  such  a  nature  as  to  forbid  them  to  make  this  discount 
at  his  expense.  They  acted  for  him,  and  as  his  agents,  in  the 
matter  of  carrying  out  the  arrangement  for  his  relief. 

In  Phelps  V.  Reeder,  39  111.  172,  where  one  of  two  tenants 
in  common  of  land  purchased  his  co-tenant's  interest  therein, 
and  there  were  mechanics'  liens  upon  the  premises,  which 
were  to  be  paid  off  by  the  purchasing  tenant  by  allowing  a 
sale  to  take  place  under  the  anticipated  decree  and  having 
him  become  the  purchaser,  and  he  was  to  be  allowed,  a^  a 
credit  on  the  purchase  money,  one  half  of  the  full  amount  of 
those  debts ;  it  was  held,  that  this  agreement  constituted  the 
purchaser  the  agent  of  his  vendor  in  respect  to  the  payment 
of  these  lijens;  that,  as  such  agent,  he  could  not  speculate  in 
regard  to  the  discharge  of  the  liens  at  the  expense  of  his  prin- 
cipal ;  that,  whatever  abatement  of  the  liens  the  agent  may 
have  procured,  he  would  be  required  to  allow  it  to  his  principal. 

In  Hitchcock  v.  Watson,  18  111.  289,  we  held  that  an  agent 
or  trustee  for  another  cannot  speculate  in  the  execution  of  his 
fiduciary  duties  or  employment ;  and  if  he,  by  compromise  or 
otherwise,  liquidates  or  pays  oflf  a  debt  of  his  principal,  or 
cestui  que  trust,  at  less  than  he  has  received  for  that  purpose, 
he  is  accountable  for  the  residue. 
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We  are,  therefore,  of  the  opinion,  that  the  sum,  decreed  to 
be  due  to  appellee,  was  so  due  to  him. 

Third,  did  a  vendor's  lien  exist  in  favor  of  appellee  for  the 
difference  between  the  amount  of  indebtedness  agreed  to  be 
paid  and  the  amount  actually  paid  ? 

Counsel  for  appellants  refer  to  a  statement  in  Devlin  on 
Deeds,  (vol,  2,  sec.  1256),  in  support  of  the  proposition,  that, . 
if  the  obligation  of  the  vendee  of  land  be  for  the  discharge  of 
a  liability  to  a  third  party,  no  lien  is  retained  by  the  vendor 
when  the  conveyance  is  absolute ;  and  that,  in  order  td  create 
a  vendor's  lien  there  must  not  only  be  a  debt  for  unpaid  pur- 
chase money  to  a  fixed  amount,  but  that  such  debt  must  be 
due  directly  to  the  vendor.  The  cases  relied  on  in  support  of 
the  proposition  are  Patterson  v.  Edwards,  29  Miss.  67 ;  Chap* 
man  v.  Beardsley,  31  Conn.  115 ;  Hiscock  v.  Norton,  42  Mich. 
320;  Sears  v.  Smith,  2  id.  243;  VanDoren  v.  Todd,  2  Green 
Ch.  397.  In  the  Mississippi  case  the  deed  recited  a  consid- 
eration of  $10,000.00  paid  in  cash,  and  "in  consideration  of 
said  Edwards  (the  vendee)  assuming  to  well  and  truly  pay 
and  satisfy  the  principal  and  interest,  due  upon"  two  certain 
notes  due  to  the  Planter's  Bank,  and  payable  February  26, 
1840.  The  deed  upon  its  face  left  the  precise  amount  of  the 
consideration  unstated,  and  to  be  determined  by  reference  to 
an  outside  matter.  In  the  Connecticut  case,  also,  the  amount 
of  the  consideration  was  indefinite,  it  appearing  that  the 
vendee,  to  whom  the  conveyance  was  made,  assumed  the 
payment  of  "other  claims  together  with  the  mortgage  debt  to 
the  bank."  In  neither  of  the  other  cases  referred  to  did  the 
facts  show  an  assumption  of  the  debts  of  the  vendor  by  the 
vendee.  In  Sears  v.  Smith,  supra,  the  lien  was  held  to  have 
been  waived,  because  the  vendor  accepted  the  note  of  a  third 
person,  either  as  security,  or  in  absolute  payment  for  the 
land.  In  Van  Doren  v.  Todd,  supra,  it  was  held,  that  the  lien 
was  not  waived,  although  the  period  of  payment  was  depend- 
ent upon  the  life  of  another  person,  etc.    In  Hiscock  v.  Norton, 
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supra,  the  vendee  agreed  to  build  a  house  for  the  vendor,  and 
other  elements  of  an  indefinite  character  entered  into  the 
consideration ;  and  there  was  held  to  be  no  lien,  because  the 
sale  was  not  for  a  specific  sum,  and  it  could  not  be  ascertained 
with  any  certainty  what  the  amount  in  money  was,  for  which 
the  lien  was  sought  to  be  enforced.  Other  cases  are  referred 
to  by  counsel,  where  the  vendee  agreed  to  support  the  vendor 
during  his  life,  and  where  the  consideration  was  for  personal 
services  of  an  indefinite  character;  such  as  Arlin  v.  ,Brown, 
44  N.  H.  102 ;  Brawley  v.  Catron,  8  Leigh,  522 ;  McCandlisk 
V.  Keen,  13  Gratt.  616;  McKillip  v.  McKiUip,  8  Barb.  552. 
The  rule,  extracted  from  all  these  cases  by  Pomeroy  in  his 
work  on  Equity  Jurisprudence,  is  thus  stated  by  him,  (vol.  3, 
sec.  1251) :  "The  grantor's  lien,  wherever  recognized,  is  only 
permitted  as  a  security  for  the  unpaid  purchase  price,  and 
not  for  any  other  indebtedness  or  liability.  There  must  be  a 
certain,  ascertained,  absolute  debt  owing  for  the  purchase 
price;  the  lien  does  not  exist  in  behalf  of  any  uncertain, 
contingent  or  unliquidated  demand." 

In  the  case  at  bar,  the  amount  of  indebtedness  to  be  paid 
by  the  vendee  was  fixed  at  a  specified  sum,  which  went  to 
make  up  the  amount  of  the  consideration  named  in  the  deed. 
Hence,  there  was  no  violation  of  the  rule,  laid  down  by  the 
author  above  referred  to,  in  the  following  words :  "The  vendor 
cannot  claim  a  lien  as  security  for  an  uncertain  demand." 
(2  Devlin  on  Deeds,  sec,  1256.)  Of  course,  where  the  obliga- 
tion of  the  vendee  to  discharge  a  definite  amount  of  indebted- 
ness owing  by  the  vendor  appears  to  be  substituted  for  the 
purchase  money,  or  to  be  taken  instead  of  the  purchase  money, 
or  as  a  direct  security  for  it,  the  lien  is  lost.  But  we  see 
nothing  in  the  facts  of  the  present  case  to  indicate,  that  such 
was  designed  to  be  the  object  of  the  agreement  to  pay  the 
vendor's  debts.  Upon  principle,  there  can  be  no  good  reason 
why  there  should  not  be  a  lien  for  unpaid  purchase  money 
due  the  vendor,  whether  such  money  is  to  be  paid  into  the 


Digitized  by  CjOOQ IC 


EooH  et  al.  v.  Both.  225 


Opinion  of  the  Gonrt. 


hands  of  the  yendor  himBelf,  or  into  the  hands  of  a  creditor 
for  his  benefit.  The  obligation  to  pay  the  debts  in  such  case 
is  that  of  the  vendee  himself,  and  not  the  obligation  of  a  ^hird 
person,  and,  therefore,  cannot  be  regarded  as  the  taking  of 
such  outside  security  as  will  waive  the  lien.  (2  Warvelle  on 
Vendors,  page  714 ;  Boynton  vi  Champlin,  42  111.  57 ;  Sears  v. 
Smith,  supra;  Lehndorf  ▼.  Cope,  122  111.  317.)  "Generally 
speaking,  the  lien  of  the  vendor  exists ;  and  the  burden  of 
proof  is  on  the  purchaser  to  establish  that,  in  the  particular 
case,  it  has  been^  intentionally  displaced,  or  waived  by  the 
consent  of  the  parties."  (2  Story's  Eq.  Jur.  sec.  1224.)  The 
vendor's  lien  is  based  upon  the  theory,  that  a  vendee  ought 
.  not  to  hold  the  land  of  another  and  not  pay  for  it ;  and  the 
mle,  that  equity  looks  to  substance  and  not  form,  is  appli- 
cable in  the  enforcement  of  vendor's  liens.  {Beal  v.  Harring- 
ton, 116  111.  113;  2  Warvelle  on  Vendors,  707.) 

It  has  been  held,  that,  where  there  is  an  exchange  of  lands, 
a  covenant  by  one  of  the  parties  to  pay  off  the  liens  on  the 
land  transferred  by  him,  as  part  of  the  consideration  of  the 
land  deeded  to  him,  is  as  much  an  agreement  to  pay  a  part 
of  the  purchase  money,  as  though  there  had  been  an  agree- 
ment to  pay  that  amount  directly  to  the  vendor  to  enable  him 
to  pay  off  the  liens.     If  the  agreement  is  not  kept,  so  much 
of  the  consideration  fails,  and  a  vendor's  lien  exists  for  the 
amount  paid  to  clear  off  the  liens.    {Elliott  v.  Plattor,  43  Ohio 
St.  198;  Pratt  v.  Eaton,  65  Mo.  157;  Bennett  v.  Shipley,  82 
id.  448;    D.,  X  dt  B,  R,  R.  Co.  v.  Lewton,  20  Ohio  St.  401 ; 
2  Warvelle  on  Vendors,  707.)     In  Mackreth  v.  Symmons,  15 
Yes.  329,  Lord  Eldon  decided  in  favor  of  the  lien  as  to  the 
debt   assumed  by  the  purchaser  but  which  he  failed  to  pay, 
while  he  refused  to  extend  it  to  the  annuities.     (2  Sugden  on 
Vendors,  page  679,  sec.  19.)  The  question,  whether  the  vendor 
is  entitled  to  a  lien,  where  the  vendee  fails  to  pay  debts  due 
by  the  vendor  which  he  has  agreed  to  assume  as  part  of  the 
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purchase  money,  was  only  incidentally  referred  to  in  Manning 
V,  Frazier,  96  111.  279 ;  and  was  not  directly  involved  in  Doo- 
little  V.  Jenkins,  55  111.  400. 

Counsel  for  appellant  makes  the  point,  that  personalty  as 
well  as  realty  entered  into  the  consideration  for  the  sale,  and 
that  there  can  be  no  vendor's  lien  for  a  sale  of  personalty. 
Where  land  and  personal  property  are  sold  together,  under 
one  contract,  at  a  gross  price,  without  stating  the  separate 
price  or  value  of  the  land  and  personalty,  so  that  it  cannot 
be  determined  what  part  of  the  gross  price  is  for  the  one  and 
what  part  is  for  the  other,  there  will  be  a  waiver  of  the  vend- 
or's lien,  as  it  will  be  presumed  that  the  vendor  intended  to 
rely  upon  the  personal  responsibility  of  the  vendee.  {String- 
yellows  V.  Ivie,  73  Ala.  209 ;  Wilkinson  v.  Palmer,  82  id.  307 ; 
McCandlish  v.  Keen,  supra;  Young  v.  Harris,  36  Ark.  162). 
But  no  such  state  of'  things  exists  in  this  case.  A  price  or 
value  was  fixed  upon  the  personalty  separate  from  that  fixed 
upon  the  realty,  the  price  of  the  one  being  $1000.00  as  stated 
in  the  bill  of  sale,  and  of  the  other  being  $13,000.00  as  stated 
in  the  deed.  As  to  the  payment  of  the  $2000.00  in  stock, 
the  vendor  had  the  right  to  apply  one  half  of  it  in  payment 
for  the  personalty,  in  the  absence  of  any  direction  by  the 
vendee  to  make  a  different  application.  The  debtor  is  enti- 
tled to  elect  on  which  debt  the  payment  shall  be  credited,  and 
it  is  the  duty  of  the  creditor  to  so  apply  it.  This  election, 
however,  should  be  made  at  the  time  the  payment  is  made. 
Where  the  debtor  pays  generally,  or  fails  to  make  the  applica- 
,  tion  when  he  might  do  so,  the  creditor  may  apply  the  payment 
to  whatever  debt  he  pleases,  unless  there  are  circumstances 
which  would  render  the  exercise  of  such  discretion  by  him 
unreasonable,  and  unjust  to  the  debtor.  If  no  application  is 
made  by  either  party,  the  court  will  make  it  according  to  the 
justice  and  equity  of  the  case.  (McCurdy  v.  Middleton,  82 
Ala.  131 ;  Arnold  v.  Johnson,  1  Scam.  196 ;  Alexandria  v.  Pat- 
ten, 4  Cranch,  316;   U.  S.  v.  Kirkpatrick,  9  Wheat.  720.)   We 
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«ee  nothing  in  the  circamstances  of  this  case  to  indicate,  that 
ithe  application  as  made  was  not  reasonable  and  just. 

We  think  that  the  decree  of  the  Circuit  Court  was  correct 
in  awarding  a  lien  in  favor  of  appellee.  The  decree  of  that 
court,  and  the  judgment  of  the  Appellate  Court,  are  affirmed. 

Judgment  affirmed. 
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Filed  at  Mt.Vemon  May  5, 1894. 

iNSOiiTENT  DEBTOB — oaaignmtnt^-appeal  from  order  of  distribution, 
^o  appeal  lies  to  the  circuit  court,  from  an  order  of  the  county  court, 
refusing  to  order  payment,  by  the  assignee  of  an  insolvent  bank,  of  u 
dividend  on  certain  certificates  of  indebtedness  against  the  insolvent 
bank. 

Afpeai.  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St. 
Clair  county ;  the  Hon.  GsoBaB  W.  Wall,  Judge,  presiding. 

Messrs.  Hamill  &  Bobdebs,  for  the  appellants. 

Mr.  Mabshall  W.  Wbib,  for  the  appellee. 

Per  CxTBiAM :  Appellee  is  assignee  of  the  People's  Bank  of 
Belleyille,  appointed  under  a  voluntary  assignment,  made  in 
pursuance  of  our  statute  in  force  July  1,  1877.  On  the  36th 
of  June,  1891,  appellants  entered  their  motion  in  the  county 
court  of  St.  Clair  county,  where  the  assignment  proceedings 
were  pending,  for  an  order  directing  the  assignee  to  pay  a 
dividend  of  twenty  per  cent  on  certain  certificates  of  indebt- 
edness against  the  bank,  claimed  to  be  owned  and  held  by 
them.     The  motion  was  denied,  and  appellants  prosecuted 
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an  appeal  to  the  circuit  court  of  that  county.  The  case  was 
tried  in  that  court  de  novo,  and  an  order  entered  directing  the 
assignee  to  pay,  not  only  the  twenty  per  cent  dividend  asked 
for  in  the  county  court,  but  also  to  pay  dividends  on  the  cer- 
tificates in  the  future,  the  same  as  on  other  claims  allowed 
against  the  assigned  estate,  and  that  the  assignee  pay  the 
costs.  The  Appellate  Court  reversed  that  order  and  remanded 
the  case,  with  directions  to  dismiss  the  proceedings. 

It  is  difficult,  if  not  impossible,  to  reach  a  different  conclu- 
sion from  that  arrived  at  by  the  Appellate  Court  upon  the 
merits  of  the  controversy,  if  the  facts  are  accepted  as  recited 
in  its  final  judgment.  But  we  do  not  think  the  order  of  the 
circuit  court  can  be  sustained  in  any  view  of  the  case.  Clearly, 
that  court  had  no  jurisdiction  of  the  subject  matter  of  the 
litigation.  The  administration  of  the  assigned  estate  could 
not,  in  the  manner  attempted,  be  transferred  from  the  county 
to  the  circuit  court.  The  learned  judge  who  heard  the  case 
in  the  circuit  court  evidently  so  understood  it,  for  he  said,  in 
rendering  his  decision,  (copied  by  counsel  for  appellants  in 
their  argument) :  "I  find  it  very  difficult  for  me  to  indicate 
in  advance  just  what  sort  of  a  judgment  ought  to  be  entered, 
unless  a  mere  judgment  of  advice."  But  independent  of  that 
view,  it  has  been  expressly  decided  by  this  court  that  an  ap- 
peal in  8uch«ases  does  not  lie  to  the  circuit  court.  Union 
Trust  Co.  V.  TrumbuU  et  al.  137  111.  146. 

The  judgment  of  the  Appellate  Court  reversing  the  order 
of  the  circuit  court  will  be  affirmed,  and  the  case  will  be  re- 
manded to  the  circuit  court,  with  directions  to  dismiss  the 

appeal  from  the  county  court. 

Jvdgment  c^rmed. 

Mr.  Justice  Phillips  took  no  part. 
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The  Attobnby  Gbnebal  of  the  State  of  Illinoib 

r. 

The  Newbebby  Libbaby. 

Filed  at  Ottawa  May  8, 1894. 

1.  Newbebby  wniii— poi0er«  of  the  trustees — limitations  of  the  wilL 
The  trustees  under  the  Newberry  will  had  two  things  to  do,  yis.,  to 
manage  and  to  distribute  the  estate.  When  the  appointed  time  for 
distribution  came,  and  the  estate  was  distributed,  their  functions  as 
trustees  of  the  will  ceased,  and  the  distributees  took  an  absolute  own- 
ership, free  of  any  control  of  the  trustees.  So,  too,  the  share  to  be 
applied  for  the  founding  of  a  free  public  library,  when  so  applied,  was 
to  belong  absolutely  to  such  library,  freed  from  all  control  of  tb^ 
trustees  appointed  by  the  will. 

2.  The  limitation  of  the  powers  by  the  Newberry  will  as  to  the  time 
the  trustees  might  lease  property  and  as  to  investments  and  the  securi- 
ties taken  on  loans,  has  nothing  to  do  with  any  portion  of  the  estate 
devised  after  its  distribution  by  the  trustees. 

3.  PT7Biiio  *LIBBABY — Statute  construed— effect  on  trustees  under  the 
Newberry  wilt.  Section  4  of  an  act  entitled  "An  act  to  encourage  and 
promote  the  establishment  of  free  public  libraries  in  cities,  villages 
and  towns,"  approved  June  17, 1891,  does  not  add  to  the  duties  of  the 
trustees  of  the  Newberry  will.  It  does  make  the  clause  of  the  will  pro- 
viding for  the  founding  of  a  free  public  library  a  part  of  the  law  of  the 
being  of  the  Newberry  Library,  and  such  corporation  can  not,  undez 
section  4  of  such  act,  transform  the  library  into  a  book  repository,  not 
free,  or  remove  it  from  the  North  Division  of  Chicago.  But  such  cor- 
poration is  not  bound,  in  the  management  of  its  income,  to  pay  heed 
to  the  restrictions  put  upon  the  trustees  from  whom  It  received  the 
fund. 

4.  Chakceby  JUBISDICTION — to  construe  an  instrument  creating  a 
tmst.  It  is  one  of  the  well  recognized  functions  of  courts  of  ^(^ity, 
whenever  there  is  any  bona  fide  doubt  as  to  the  true  meaning  of  an  in- 
strument creating  a  trust,  to,  at  the  suit  of  the  trustee  brought  for  that 
purpose,  give  a  judicial  construction  to  the  instrument,  and  direction 
to  the  trustee  as  to  his  powers  and  duties  thereunder. 

5.  Attobnby  Genbraii  —  represent  alive  of  the  public.  Where  the 
public  is  interested  in  the  execution  of  a  trust,  the  Attorney  General 
is  a  proper  party,  either  plaintiff  or  defendant,  as  the  representative  of 
the  public. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  the  Newberry  Li- 
brary, a  corporation  organized  under  the  laws  of  Illinois,  to 
'''  obtain  a  construction  of  certain  provisions  of  the  will  of  Walter 

L.  Newberry,  deceased.  The  Attorney  General  of  the  State 
of  Illinois  being  made  a  party  defendant,  interposed  a  de- 
murrer to  the  bill,  and  his  demurrer  being  overruled,  and  he 
having  elected  to  abide  by  his  demurrer,  a  decree  was  entered 
in  accordance  with  the  prayer  of  the  bill.  The  decree  being 
taken  to  the  Appellate  Court  was  affirmed,  and  to  obtain  a 
review  by  this  court  of  the  judgment  of  affirmance,  the  At- 
torney General  now  brings  the  record  here  by  writ  of  error. 
^$  The  facts  are  sufficiently  stated  by  the  Appellate  Court,  and 

are  substantially  as  follows : 

"This  suit  was  brought  in  the  circuit  court  of  Cook  county 
by  the  Newberry  Library,  a  corporation  organized  under  the 
laws  of  the  State  of  Illinois,  against  the  Attorney  General  of 
the  State  of  Illinois,  to  obtain  the  instruction  and  direction 
of  a  court  of  chancery  as  to  whether  certain  limitations  on 
the  powers  of  the  trustees  of  the  estate  of  Walter  L.  New- 
berry, deceased,  limiting  the  powers  of  said  trustees  during 
.  the  administration  and  management  of  the  said  trust,  con- 
tinue to  exist  as  limitations  after  the  distribution  of  said 
estate,  and  what  is  the  effect  upon  the  provisions  of  said  will 
imposing  such  limitations,  of  section  4  of  the  act  of  the  leg- 
islature of  the  State  of  Illinois,  entitled  'An  act  to  encourage 
and  promote  the  establishment  of  free  public  libraries  in  cities, 
villages  and  towns  of  this  State,'  approved  June  17,  1891,  in 
force  July  1,  1891. 

"Walter  L.  Newberry,  of  the  city  of  Chicago,  county  of 
Cook,  and  State  of  Illinois,  died  November,  1868,  leaving  a 
last  will  and  testament,  which  was  subsequently  admitted  to 
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probate  in  the  county  court  of  Cook  county,  Illinois,  and  by 
the  terms  of  which  will,  Mark  Skinner  and  Eliphalet  W. 
Blatchford  were  appointed  as  trustees  to  control  and  manage 
his  estate  left  to  said  trustees,  until  the  final  distribution 
thereof,  as  directed  by  the  will.  Among  the  powers  given  to 
the  trustees  while  managing  and  administering  the  trust,  was 
the  power  to  make  leases  of  the  real  estate  belonging  to  the 
trust  for  terms  not  exceeding  twenty  years.  The  clause 
limiting  such  power  is  as  follows :  *If,  in  the  opinion  of  my 
said  trustees,  it  would  be  for  the  best  interests  of  my  estate, 
in  order  to  secure  valuable  improvements  to  be  made  upon 
any  unimproved  lot  or  land  belonging  to  my  estate,  to  lease 
said  lot  or  lands  for  a  longer  period  than  five  years,  then  my 
will  is,  And  I  hereby  direct,  that  my  said  trustees  lease  ai;id 
demise  the  same  for  any  period  longer  than  five  years,  but 
not  exceeding  the  period  of  twenty  years,  as  they  may  see  fit.' 
"Another  limitation  on  the  power  of  the  trustees  is  the 
limitation  directing  what  investments  shall  be  made  by  the 
trustees,  and  is  as  follows :  'In  making  investment  of  money 
that  may,  from  time  to  time,  come  into  the  hands  of  my 
trustees,  etc.,  it  is  my  wish,  and  I  direct,  that  my  said  trus- 
tees invest  the  same,  either  in  the  securities  of  the  United 
States  of  America,  or  of  the  State  of  Illinois,  or  of  the  county 
of  Cook,  or  of  the  city  of  Chicago,  or  in  loans  secured  by  bond 
or  mortgage  on  good,  improved,  unincumbered  real  estate  in 
the  city  of  Chicago,  worth,  in  their  judgment,  at  least  twice 
the  amount  of  the  money  loaned  and  secured  thereon,  the 
land  to  be  worth,  without  improvements,  at  least  as  much  as 
the  amount  loaned  upon  such  improved  property ;  it  being 
my  intention  that  my  said  trustees  may  invest  in  any  or  all 
of  said  securities  as  they  may  see  fit,  but  in  none  other ;  and 
in  purchasing  bonds  of  the  United  States,  State  of  Illinois,v 
county  of  Cook  or  city  of  Chicago,  to  pay  therefor  the  market 
price  at  the  time  and  times  of  making  such  purchase/ 
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"By  the  terms  and  provisions  of  the  will,  the  time  for  final 
distribution  and  division  of  the  estate  of  the  decedent  waa 
postponed  until  the  death  of  the  widow  and  two  daughters  of 
the  decedent,  and  the  provisions  of  the  will  relative  to  the 
founding  of  a  free  public  library  were  contingent  upon  the 
death  of  the  two  daughters  of  the  decedent  without  lawful 
issue.  Until  such  final  distribution  and  division  of  the  estate 
the  trustees  were  directed  to  hold,  manage,  control  and  ad- 
minister the  estate,  subject  to  the  directions  and  limitations 
contained  in  the  will,  for  the  administration  of  the  trust,  and 
^pon  such  final  distribution  the  trustees  were  directed  to  con- 
vey the  estate  to  the  devisees  and  beneficiaries  who  should  be 
entitled  thereto  at  the  time  of  such  distribution.     . 

"Subsequently  the  two  daughters  of  the  decedent  died  with- 
out leaving  issue.  Thereafter  the  widow  of  the  decedent  also 
died,  and  the  time  arrived  for  the  distribution  of  the  estate 
of  the  decedent,  and  such  distribution  was  made  as  directed 
in  the  will.  At  the  time  of  such  distribution,  Eliphalet  W. 
Blatchford  was  the  sole  surviving  and  acting  trustee  under 
the  will  of  Walter  L.  Newberry,  deceased,  and  a'S  such  trustee 
he  held  the  title  to  a  large  number  of  lots,  pieces  and  parcels 
of  land  located  in  the  city  of  Chicago,  and  a  large  amount  of 
personal  property,  and  upon  such  distribution  one-half  part 
of  the  estate  was  conveyed  to  the  devisees  entitled  thereto  by 
the  terms  of  the  will,  and  one-half  part  thereof  was  set  apart 
and  applied  by  Eliphalet  W.  Blatchford,  as  sole  surviving 
trustee,  towards  the  purposes  designated  in  the  will,  namely, 
to  the  founding  of  a  free  public  library  in  the  North  Division 
of  the  city  of  Chicago. 

"On  June  17,  1891,  an  act  was  passed  by  the  legislature 
of  the  State  of  Illinois,  entitled  *An  act  to  encourage  and  pro- 
mote the  establishment  of  free  public  libraries  in  cities,  vil- 
lages and  towns  of  this  State,'  approved  June  17,  1891,  in 
force  July  1,  1891.  For  the  purpose  of  carrying  out  the  ob- 
ject aforesaid,  as  designated  in  the  will,  namely,  the  founding 
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of  a  free  public  library  in  the  North  Division  of  the  city  of 
Chicago,  Eliphalet  W.  Blatchford,  sole  gurviving  trustee, 
caused  the  Newberry  Library  to  be  organized  under  the  act 
aforesaid,  on  April  13,  1892,  and  conveyed  to  such  corpora- 
tion all  the  real  estate  and  personal  property  before  that  time 
by  him  set  apart  fop  the  purpose  aforesaid,  and  the  same  was 
accepted  by  the  corporation.  This  was  done  under  the  pro- 
visions of  the  will  as  to  the  founding  of  a  free  public  library, 
which  are  as  follows :  *Tbe  other  share  of  my  estate  shall  be 
applied  by  my  said  trustees,  as  soon  as  the  same  can  consist- 
ently be  done,  to  the  founding  of  a  free  public  library,  to  be 
located  in  that  portion  of  the  city  now  known  as  the  North 
Division.  And  I  do  hereby  authorize  and  empower  my  said 
trustees  to  establish  such  library,  on  such  foundation,  under 
such  rules  and  regulations  for  the  government  thereof,  appro- 
priate such  portion  of  the  property  set  apart  for  such  library 
to  the  erection  of  proper  buildings  and  furnishing  the  same, 
and  such  portion  to  the  purchase  and  procurement  of  books, 
maps,  charts,  and  all  such  other  articles  and  things  as  they 
may  deem  proper  and  appropriate  for  a  library,  and  such 
other  portion  to  constitute  a  permanent  fund,  the  income  of 
which  shall  be  applicable  to  the  purpose  of  extending  and 
increasing  such  library,  hereby  fully  empowering  my  said 
trustees  to  take  such  action  in  regard  to  such  library  as  they 
may  judge  fit  and  best,  having  in  view  the  growth,  preserva- 
tion, permanence  and  general  usefulness  of  such  library.' 

"Section  4t  of  the  said  act  of  the  legislature  of  the  State  of 
Dlinois  is  as  follows :  'Organizations  formed  under  this  act 
shall  be  bodies  corporate  and  politic,  to  be  known  under  the 
names  stated  in  the  respective  certificates  of  articles  of  incor- 
poratioi^,  and  by  such  corporate  names  they  shall  have  and 
possess  the  ordinary  rights  and  incidents  of  corporations, 
and  shall  be  capable  of  taking,  holding  and  disposing  of  real 
and  personal  estate  for  all  purposes  of  their  organization. 
The  provisions  of  any  will,  deed  or  other  instrument  by  which 
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endowment  is  given  to  said  library,  and  accepted  by  said 
trustees,  managers  or  directors,  shall,  as  to  such  endowment, 
be  a  part  of  the  organic  and  fundamental  law  of  such  corpo- 
ration,' etc. 

''By  reason  of  this  section  of  the  statute,  and  the  provisions 
of  the  will  and  codicil,  the  power  of  the  Newberry  Library  to 
give  leases  of  its  real  estate  for  terms  in  excess  of  twenty 
years  has  been  questioned,  and  although  it  has  had  frequent 
applications  for  such  leases,  it  is  embarrassed  by  such  ques- 
tion, and  can  not  negotiate  therefor,  and  can  not  obtain  such 
large  rentals  as  it  might  obtain  were  it  not  for  such  question 
as  to  its  powers,  and  it  has  been  compelled  to  decline  to  ne- 
gotiate with  parties  desiring  such  leases  who  would  be  willing 
to  pay  large  rentals  were  such  doubt  as  to  its  power  removed. 
The  corporation  has  also,  from  time  to  time,  had  opportunity 
to  make  desirable  investments  other  than  those  set  forth  in 
the  will,  and  is  unable  to  take  advantage  of  the  same  and 
negotiate  therefor  by  reason  of  doubt  as  to  its  powers  as  set 
forth  in  the  will,  and  thereby  it  has  lost,  and  will  continue  to 
lose,  large  profits  and  gains  to  the  charitable  beneficiaries  of 
the  charity  it  represents.  The  bill  therefore  asked  the  in- 
structions and  directions  of  the  court  in  the  premises,  that  it 
might  be  adjudged  that  such  limitations  on  the  powers  of  the 
trustees  to  make  leases  to  periods  of  twenty  years,  and  the 
limitations  on  the  powers  of  the  trustees  to  make  investments 
as  set  forth  in  the  will,  were  temporary  and  incidental,  only, 
and  were  only  designed  to  control  the  trustees  under  the  will 
during  the  continuance  and  management  of  the  trust,  and 
ceased  to  exist  on  the  final  distribution  of  the  estate,  and  that 
when  the  property  was  conveyed  to  the  Newberry  Library, 
the  Newberry  Library  received  and  took  the  same  free  of  and 
discharged  from  such  limitations,  and  that  such  limitations, 
being  only  temporary,  did  not  become  a  part  of  the  organic 
and  fundamental  law  of  the  Newberry  Library. 
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"The  Attorney  General  of  the  State  of  Illinois,  being  duly 
served  with  a  copy  of  the  bill,  entered  his  appearance  and 
filed  a  general  demarrer.  Subsequently  the  demurrer  was 
overruled  and  a  decree  entered,  whereby  the  court  found  the 
complainant  entitled  to  relief,  and  declared  that  according  to 
a  true  construction  of  the  will  of  Walter  L.  Newberry,  de- 
ceased, the  limitations  therein,  whereby  the  trustees  were  only 
authorized  to  make  leases  for  periods  not  exceeding  twenty 
years,  and  whereby  the  trustees  were  limited  to  the  invest- 
ments specified  in  the  will,  were  confined  to  the  period  of  the 
administration  and  management  of  the  trust  confided  to  the 
trustees,  and  continued  only  up  to  the  final  distribution  and 
division  of  the  estate  of  the  decedent,  and  no  longer,  and  that 
upon  the  organization  of  the  Newberry  Library  ujider  tbe  act 
of  the  legislature,  entitled  'An  act  to  encourage  and  promote 
tbe  establishment  of  free  public  libraries  in  cities,  villages  and 
towns,'  approved  June  17,  1891,  and  in  force  July  1,  1891, 
and  the  conveyance  to  the  corporation  by  Eliphalet  W.  Blatch- 
ford,  surviving  trustee  under  the  will,  of  the  one-half  part  of 
the  property  applied  and  set  apart  for  Ohe  founding  of  a. free 
public  library,  the  provisions  of  the  will  limiting  the  power  of 
the  trustees  under  the  will  to  make  leases  of  real  estate  of  the 
decedent  for  periods  of  twenty  years,  and  the  limitation  on 
the  power  of  the  trustees  to  make  investments,  as  specified 
in  tbe  will  only,  ceased  to  exist,  and  did  not  become  parts  of 
the  organic  and  fundamental  law  of  the  corporation.  The 
court  therefore  ordered,  adjudged  and  decreed  that  the  com- 
plainant holds  the  estate  and  property  conveyed  and  trans- 
ferred to  it  by  Eliphalet  W.  Blatchford,  surviving  trustee 
under  the  will  of  Walter  L.  Newberry,  deceased,  and  the 
proceeds  thereof,  free  from  the  restrictions  and  limitations 
contained  in  the  will  and  codicil,  relative  to  leases  and  invest- 
ments, and  that  the  complainant  has  the  same  powers  over 
the  estate  and  the  proceeds  thereof  that  it  would  have  if  the 
restrictions  in  the  will  and  codicil  in  re<^ard  to  leases  and  in- 
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vcstmentB  did  not  exist.  The  Attorney  General,  plaintiff  in 
error,  brings  this  writ  of  error  to  this  court." 

The  Appellate  Goark,  after  stating  the  facts  as  aboYe,  ren- 
dered the  following  opinion : 

Watbrman,  J. :  "It  is  one  of  the  well  recognized  functions 
of  courts  of  equity,  wherever  there  is  any  bona  fide  doubt  as 
to  the  true  meaning  of  an  instrument  creating  a  trust,  to,  at 
the  suit  of  the  trustee  brought  for  that  purpose,  give  a  judicial 
construction  to  the  instrument,  and  direction  to  the  trustee  as 
to  his  powers  and  duties  thereunder.  Attorney  Qeneral  j. 
Haberdashers*  Co.  1  Yes.  Jr.  295 ;  In  re  Shaw's  Trusts^  L.  R. 
12  Eq.  124;  Perry  on  Trusts,  sec.  746;  Pomeroy's  Eq.  Jur. 
sees.  1064,  1166;  Bailey  v.  Briggs,  66  N.  Y.  407. 

"Where  the  public  is  interested  in  the  execution  of  a  trust, 
the  Attorney  General  is  the  proper  party,  either  plaintiff  or 
defendant,  as  the  representative  of  the  public.  Barbour  on 
Parties,  468,  661;  Tudor's  Law  of  Charitable  Uses,  161; 
Perry  on  Trusts,  sec.  773 ;  Hunt  v.  Chicago  and  Dummy  RaUr 
road  Co.  20  111.  App.  282;,  Jackson  v.  Phillips,  14  Allen,  539; 
Fund  Association  v.  Beckman,  21  Barb.  566. 

**The  principal  question  presented  in  this  casc^is,  whether 
the  limitation  as  to  the  length  of  time  for  which  leases  of  real 
property,  and  the  restrictions  upon  the  character  of  invest- 
ments to  be  made  by  trustees  of  the  will,  continue  after  the 
property  has  passed  out  of  the  hands  and  control  of  such 
trustees. 

'*By  the  will  the  estate  was  divided,  substantially,  into  two 
principal  shares  or  classes.  One  of  these  was,  after  the  hap- 
pening of  certain  events,  to  be  distributed  to  various  individ- 
uals, relatives  of  the  testator;  the  other  share  of  the  estate 
was  to  be  applied  by  his  trustees  to  the  founding  of  a  free 
public  library.  The  testator  foresaw  that,  as  happened,  a 
considerable  number  of  years  might  elapse  before  his  trustees 
could  distribute  the  estate  in  accordance  with  the  provisions  of 
the  will,  and  he  also  realized  that  the  arrival  of  the  period  of 
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distribution  was  uncertain,  and  might  come  Within  the  term 
of  twenty  years.  In  order,  therefore,  to  provide  that  the  title 
to  real  estate,  when  divided  at  the  period  of  distribution, 
should  not  be  encumbered  by  too  long  leases,  he,  while  giving, 
in  many  respects,  the  most  ample  powers  of  disposition  to 
his -trustees,  restricted  them,  in  the  matter  of  leasing,  to  the 
making  of  leases  for  a  period  not  exceeding  twenty  years ; 
and  foreseeing  the  desirability  that  the  personal  part  of  the 
estate  should,  at  the  arrival  of  the  time  for  distribution,  con- 
sist of  readily  convertible  assets  having  a  well  recognized 
market  value,  he  provided  that  the  trustees  of  the  will  should 
make  investments  of  only  certain  kinds. 

''The  numerous  individuals  who  were  the  objects  of  the 
testator's  bounty,  it  is  manifest,  take,  at  the  distribution  of 
the  estate,  an  absolute  ownership,  free  of  any  control  of  the 
trustees,  but  take  the  distributed  estate  in  the  condition  in 
which  the  trustees,  in  accordance  with  the  terms  of  the  will, 
have  placed  it.  So,  too,  the  share  to  be  applied  for  the  found- 
ing of  a  free  public  library,  when  so  applied,  was  to  belong 
absolutely  to  such  library,  freed  from  all  control  of  the  trus- 
tees appointed  to  execute  the  will. 

"The  trustees,  under  the  will,  had  two  things  to  do,  viz., 
to  manage  and  to  distribute  the  estate.  When  the  appointed 
time  for  distribution  came,  and  the  estate  was  distributed, 
their  functions  as  trustees  of  the  will  ended.  In  accordance 
with  the  will  they  have  given  over  the  share  to  be  used  for 
the  founding  of  a  free  public  library  to  a  corporation  created 
for  the  purpose  of  receiving  such  share  and  administering  it 
in  accordance  with  the  testator's  direction  in  that  regard. 
There  is  in  the  will  no  provision  as  to  how  any  of  the  indi- 
viduals who 'took  under  this  will  were  to  manage  their  por- 
tions, and  there  is  no  direction  as  to  the  manner  in  which  the 
property  devoted  to  the  founding  of  a  free  public  library  is  to 
be  managed.  The  setting  apart  of  a  portion  as  a  permanent 
fund  to  provide  an  income  for  the  purpose  of  extending  and 
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increasing  the  library  is  mentioned,  but  no  directions  as  to  its 

V'  amount  or  management  are  given. 

;  "The  provisions  of  the  will  limiting  leases  of  lands  to  twenty 

X;  years  and  the  restriction  as  to  the  character  of  investments, 

■^  i  are  applicable  to  the  entire  estate.    They  affect  the  shares  of 

'  /  individuals  as  much  as  the  share  devoted  to  library  purposes. 

>V  Such  provisions  have  nothing  to  do  with  any  portion  of  the 

estate  after  its  distribution  by  the  trustees  of  the  will. 

'*  Section  4  of  the  act  under  which  appellee  became  an  in- 
corporated entity  does  not  add  to  the  duties  of  the  trustees  of 
this  will.     It  does  make  the  clause  of  the  will  providing  for 
the  founding  of  a  free  public  library  a  part  of  the  law  of  ap- 
^v,y  police's  being,  and  appellee,  under  the  provisions  of  said 

u  v  section  4,  can  not  transform  the  library  into  a  book  reposi- 

|:  tory,  not  free,  or  remove  it  from  the  North  Division  of  the 

/*  *  city  of  Chicago.     It  is  bound  to  effectuate  the  testator's  de- 

^  sires  in  this  regard.     It  is  not  bound,  in  the  management  of 

;  /  its  income  fund,  to  pay  heed  to  the  restrictions  put  upon  the 

K'  trustees,  from  whom,  in  the  due  course  of  administration,  it 

';  received  the  fund. 

^':^i  "The  decree  of  the  circuit  court  entered  upon  overruling  the 

'-  demurrer  of  the  Attorney  General  to  the  bill  is  affirmed." 

r'.  Mr.  M.  T.  Moloney,  Attorney  General,  pro  ae. 

Mr.  David  Faleb,  for  the  defendant  in  error. 

Per  Curiam  :  After  carefully  considering  the  questions  pre- 
sented by  this  record,  we  are  disposed  to  adopt  the  reasoning 
and  conclusions  of  the  Appellate  Court,  and  to  affirm  the 
judgment  of  that  court  upon  the  grounds  stated  in  the  opinion 

delivered  by  Mr.  Justice  Waterman. 

Judgment  affirmed. 
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Alfred  N.  Dalb. 
FiUd  at  Ottava  May  8, 1894. 

!•  FoREOiiOSUBE — right  to  poaaesaion  and  renta  afttr  aale,  until  ra^ 
demption  expirea.  The  grantor  in  a  deed  of  trust,  or  the  owner  of  the 
equity  of  redemption,  is  entitled  to  the  possession  of  the  premises, 
and  to  receive  the  rents,  issues  and  profits,  after  the  sale  on  f oreolos- 
ore,  and  until  the  time  of  redemption  expires. 

2.  Savr— appointment  of  receiver.  The  onlj  purpose  of  appointing 
a  receiver  at  the  instance  of  the  mortgagee  or  ceaiui  que  truat,  or  trustee 
in  a  trust  deed,  is  to  preserve  the  security  of  the  mortgage  or  trust  deed, 
and  apply  the  rents,  iaanes  and  profits,  when  neoessary,  in  discharge  of 
the  indebtedness. 

3.  Bamxi— continuing  receiver  after  aale.  It  follows,  that  when  the 
mortgaged  premises  are  bid  off  at  a  foreclosure  sale  for  the  full  amount 
of  the  decree,  interest  and  costs,  the  necessity  for  continuing  the  re- 
ceiver ceases,  and  he  should  be  discharged,  and  the  possession  restored 
to  the  owner  of  the  equity  of  redemption.  In  any  event,  the  posses- 
sion of  the  receiver,  and  his  receipt  of  the  rents  and  profits  arising 
from  the  property,  would  be  for  the  benefit  of  the  person  entitled  to 
the  same. 

4.  Same— safe — righta  of  purchaaer.  By  law,  the  purchaser  at  fore- 
closure sale  becomes  entitled  to  all  the  right,  title  and  interest  of  the 
mortgagor  in  the  premises,  if  no  redemption  is  made  in  the  time  and 
manner  prescribed  by  the  statute,  and  takes  the  estate  charged  with 
all  the  infirmities  of  title,  and  subject  to  all  prior  liens,  to  which  it 
would  have  been  subject  in  the  hands  of  the  mortgagor. 

5.  Such  purchaser  is  bound  to  know  that  the  mortgagor  is  entitled 
to  the  possession  and  rents,  issues  and  profits  of  the  premises  pending 
the  running  of  the  period  of  redemption,  and  that  taxes  will  accrue 
which  will  be  a  lien  upon  the  property  before  the  time  of  redemption 
will  expire. 

6.  MoBTOAOB— Zien  diacharged  by  aale.  By  virtue  of  the  lien  created, 
the  mortgagee  or  ceatui  que  truat  has  the  right  to  have  the  security 
foreclosed  and  the  property  sold,  and  the  proceeds  applied  in  payment 
of  the  secured  debt.  But  when  this  is  done,  and  the  lien  enforced  by 
a  sale  of  the  property  and  the  proceeds  applied,  the  mortgage  or  trust 
deed  has  expended  its  force,  and  the  property  is  no  longer  subject  to 
its  provisions. 
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7.  Nor  does  it  in  any  way  affect  the  Tesnlt  that  the  holder  of  the  in- 
debtedness becomes  the  purchaser  at  the  sale,  whether  he  be  the 
mortgagee  or  cestui  que  trust,  or  not.  By  becoming  the  purchaser  a 
new  relation  created  by  the  statute  exists,  in  nowise  dependent  upon 
any  privity  of  contract  between  the  purchaser  and  mortgagor. 

8.  Redemption— payment  of  taxes  and  assessments.  Where  the  pnr- 
chaser  of  land  at  a  sale  under  a  judgment  or  decree  shall  pay  taxes  or 
assessments  which  become  a  lien  during  the  time  allowed  for  redemp- 
tion, and  the  premises  are  redeemed,  such  taxes  or  assessments  so  paid, 
with  interest,  are,  under  the  statute  of  1889,  to  be  included  in  and  paid 
as  part  of  the  money  required  to  make  the  redemption.  This  is  for  the 
reason  that  tlie  payment  inures  to  the  benefit  of  the  mortgagor  and  to 
the  preservation  of  his  estate.  The  reason  does  not  apply  where  there 
is  no  redemption. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  courton  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  0.  H.  Horton,  Judge,  presiding. 

Appellant,  being  the  legal  holder  of  a  note  secured  by  trust 
deed  upon  certain  property  in  Chicago,  the  title  to  which  was 
in  one  Dancan,  during  his  life,  on  August  26,  1891,  filed  his 
bill  to  foreclose  said  trust  deed.  On  October  6,  1891,  a  re- 
ceiver was  appointed  in  said  cause,  with  full  power  to  take 
possession  of  the  property,  to  rent  the  same,  and  to  receive 
rents,  etc.  Decree  of  foreclosure  was  entered  for  the  full 
amount  of  the  debt  and  interest,  and  on  December  21,  1891, 
the  premises  were  sold  by  the  master  under  said  decree,  and 
the  complainant  (appellant)  became  the  purchaser  for  the  fuU 
amount  of  the  decree,  interest  and  costs.  A  certificate  of  pur- 
chase, in  the  usual  form,  was  issued  to  the  purchaser,  enti- 
tling him  to  a  deed  at  the  expiration  of  fifteen  months,  in 
default  of  redemption. 

The  trust  deed  foreclosed,  provided  that  the  grantors  should 
pay  the  taxes  and  assessments  levied  upon  the  property  de- 
scribed in  the  trust  deed,  and  should  not  sufFer  the  premises, 
or  any  part  thereof,  to  be  sold  or  forfeited  for  any  tax  or  as- 
sessment, etc.,  and  that  upon  default  in  the  performance  of 


Digitized  by  CjOOQ IC 


Davis  v.  Dale.  241 


Statement  of  the  caae. 


any  of  the  covenants  of  the  deed,  the  trustee,  or  other  person 
appointed  by  the  court,  etc.,  may  enter  and  take  possession 
of  the  premises,  collect  the  rents,  issues  and  profits,  and  apply 
the  same  toward  payment  of  repairs,  taxes,  assessments,  etc. 
After  the  sale,  motion  \^as  made  by  appellee  to  discbarge 
the  receiver,  but  no  action  was  taken  tbereoD,  and  the  re- 
ceiver was  continued  until  after  the  expiration  of  the  time  of 
redemption,  and  the  deed  made  to  appellant  by  the  master. 
The  receiver  then  made  his  final  report,  showing  a  balance  in 
his  hands  derived  from  the  rents  of  the  premises. 

The  deed  was  made  March  21,  1893,  and  the  receiver  hav- 
ing collected  $285.99  after  redemption  had  expired  and  the 
deed  issued,  the  court  ordered  the  same  paid  to  appellant. 
The  receiver  reported  that  he  had  paid  the  taxes  upon  the 
•  property  for  the  year  1891,  amounting  to  $1574.80,  and  that 
there  was  a  net  balance  in  his  hands,  less  commissions,  after 
having  paid  the  several  amoiyits  theretofore  ordered  by  the 
court  to  be  paid  to  appellee,  as  executor  of  Duncan,  the  sum 
of  $2074.21,  and  asked  an  order  for  disbursement. 

Appellant  filed  his  petition,  showing,  among  other  things, 

that  there  had  accrued  taxes  upon  the  property  sold  by  the 

master,  for  the  year  1892,  the  sum  of  $1657.64,  and  praying 

that  the  receiver  be  ordered  to  pay  the  same.     The  court, 

among  other  things,  found  and  decreed  that  the  receiver  should 

pay  the  complainant  $1473.50,  "being  that  portion  of  the 

taxes  for  the  year  1892  estimated  and  apportioned  as  ten  and 

two-thirds  months  from  the  first  day  of  May,  1892,  to  the 

22d  day  of  March,  1893."     Appellee  excepted  to  so  much  of 

the  order  as  required  the  receiver  to  pay  such  proportion  of 

the  taxes  of  1892,  and  on  appeal  to  the  Appellate  Court  so 

much  of  the  decree  was  reversed  and  the  cause  remanded,  with 

directions  to  the  court  below  to  enter  an  order  requiring  the 

receiver  to  pay  the  same  to  appellee  as  executor,  etc.     From 

that  judgment  of  the  Appellate  Court  complainant  appeals. 

36— 150  III. 
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Mr.  Franklin  P.  Simons,  for  the  appellant : 

Even  after  sale  it  is  competent  for  the  court  to  appoint  a 
receiver  to  take  possession  of  the  rents  and  profits  for  the 
benefit  of  the  mortgagee,  upon  it  being  shown  that  the  land 
mortgaged  is  not  an  adequate  security,  and  that  the  mort- 
gagor, or  other  party  in  possession,  is  insolvent.  Hughes  v. 
Hatchett,  55  Me.  634;  White  v.  Griggs,  54  Iowa,  650;  War- 
ner V.  Gouieneur,  1  Barb.  38 ;  Douglas  v.  Cline,  12  Bush,  608 ; 
Brown  V.  Cliase,  1  Wells,  43 ;  Schreiher  v.  Gary,  48  Wis.  208  ; 
Haas  V.  Buildijig  Society,  89  111.  498;  Wright  v.  Vernon^  3 
Brew.  112. 

A  purchaser  at  a  sheriff's  or  master's  sale  acquires  only  a 
/ .  lien.  No  new  title  vests  until  the  period  of  redemption  ex- 
pires.    Stephens  v.  Insurance  Co.  43  111.  328. 

The  appellee  bound  himself,  under  the  covenants  of  the 
trust  deed,  to  pay  the  taxes,  and  so  agreeing,  the  circuit  court 
directed  a  part  of  the  funds  coming  into  the  hands  of  the  re- 
ceiver to  be  used  for  that  very  purpose.  Stephens  v.  Insurance 
Co*  supra;  Pensoneau  v.  Pulliam,  47  111.  58;  Davis  y.  Dres- 
hack,  81  id.  393;  Insurance  Co.  v.  White,  106  id.  67.      » 

Messrs.  Dbfrbes,  Brace  &  Bitter,  for  the  appellees : 
The  rents  and  profits  during  the  time  intervening  between 
the  master's  sale  and  deed  belong  to  the  owner  of  the  equity 
of  redemption.    Stephens  v.  Insurance  Co.  43  111.  328 ;  Bennett 
V.  Matson,  41  id.  332;  O'Brian  v.  Fry,  82  id.  274. 

The  mortgagor  has  the  right  to  remain  in  possession  until 
the  purchaser  becomes  entitled  to  his  deed,  and  is  not  liable 
for  use  and  occupation,  nor  to  account  for  the  rents  and  profits. 
'     Rockwell  V.  Servant,  63  111.  424. 

Mr,  Justice  Shope  delivered  the  opinion  of  "the  Court : 

The  question  presented  upon  this  record  is,  whether  the 
circuit  court  correctly  decreed  requiring  the  receiver  to  pay 
taxes  for  the  year  1892  on  the  mortgaged  premises. 
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The  grantor  in  the  deed  of  trust,  or  the  owner  of  the  (equity 
of  redemption,  was  entitled  to  the  posBession  of  the  premises, 
and  to  receive  the  rents,  issues  and  profits  thereof,  after  the 
sale  and  until  the  time  of  redemption  expired,  (Stephens  v. 
Insurance  Co.  43  111.  331 ;  Bennett  v.  Matson,  41  id.  332 ; 
O' Brian  v.  Fry,  82  id.  274 ;  Rockwell  v.  Servant,  63  id.  424.) 
The  only  purpose  of  appointing  a  receiver  at  the  instance  of 
the  mortgagee  or  cestui  que  tru^t  under  or  trustee  in  the  trust 
deed,  is  to  preserve  the  security  of  the  mortgage  or  trust  deed, 
and  apply  the  rents,  issues  and  profits,  when  necessary,  in 
discharge  of  the  indebtedness.  And  it  follows,  necessarily, 
that  where  the  property  is  bid  oflf  at  the- foreclosure  sale  for 
the  full  amount  of  the  decree,  interest  and  cost,  as  was  here 
done,  the  necessity  for  continuing  the  receiver  ceases,  and  be 
should  be  discharged  and  the  possession  restored  to  the  owner 
of  the  equity  of  redemption.  In  any  event,  the  possession  of 
the  receiver,  and  his  receipt  of  the  rents  and  profits  arising 
from  the  property,  would  be  for  the  benefit  of  the  person  en- 
titled to  the  same,  so  that  the  parties  acquired  no  additional 
right  because  the  fund  is  in  the  hands  of  the  receiver. 

The  contention  of  counsel  for  appellant,  that  in  some  way 
the  purchaser  at  the  master's  sale  acquired  equities,  under 
the  clauses  and  covenants  of  the  trust  deed,  for  the  payment 
of  taxes  by  the  grantor,  is  equally  untenable.     By  virtue  of 
the  lien  created,  the  mortgagee  or  cestui  que  trust  had  the  right 
to  have  the  security  foreclosed  and  the  property  sold,  and  the 
proceeds  applied  in  payment  of  the  secured  debt.     But  when 
this  has  been  done,  and  the  lien  enforced  by  a  sale  of  the 
property  and  the  proceeds  applied,  the  mortgage  or  trust  deed 
has  expended  its  force,  and  the  property  is  no  longer  subject 
to  its  provisions.     (Ogle  et  al.  v.  Koerner  et  aL  140  111.  170 ; 
Seligman  v.  Laubheimer,  58  id.  124.)     Nor  does  it  in  any  way 
affect  the  result  that  the  holder  of  the  secured  indebtedness 
becomes  the  purchaser  at  the  sale,  whether  he  be  the  mort- 
gagee or  cestui  que  trust,  or  not.    By  becoming  the  purchaser, 
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a  new  relation  created  by  the  statute  exists,  in  nowise  de- 
pendent upon  any  privity  of  contract  between  the  purchaser 
and  mortgagor. 

No  cross-errors  are  assigned,  nor  is  the  correctness  of  the 
decree  in  respect  of  the  payment  of  taxes  of  1891  in  any  way 
questioned.  It  is  difficult  to  see  how  the  purchaser  at  the 
master'^  sale  would,  in  the  condition  of  this  case,  be  entitled 
to  payment  of  such  taxes  out  of  the  rents  and  profits.  But, 
as  before  said,  the  question  is  not  raised,  and  need  not  be  now 
determined. 

By  tbe  statute  the  owner  of  the  real  estate  on  the  first  of 
May,  in  any  year,- is  made  liable  for  the  taxes  of  that  year. 
(Rev.  Stat.  sec.  59,  chap.  120.)  No  determination  of  the  ques- 
tion of  whether  the  mortgagor  was  the  owner  on  tbe  first  of 
May,  1892,  which,  it  will  be  remembered,  was  practically  four 
months  after  the  sale  by  the  master,  will  be  required.  Nor 
would  his  liability  to  the  State  for  the  taxes  of  that  year,  if  it 
existed,  be  at  all  determinative  of  the  question  here  involved. 
The  purchaser  at  the  sale  took  as  a  stranger  whatever  title  was 
authorized  by  the  decree  to  be  sold.  By  law  he  became  en- 
titled to  all  the  right,  title  and  interest  of  the  mortgagor  in  the 
premises,  if  no  redemption  was  made  in  the  time  and  manner 
prescribed  by  the  statute,  and  necessarily  took  the  estate 
charged  with  all  the  infirmities  of  title,  and  subject  to  all  prior 
liens  to  which  it  would  have  been  subject  in  the  hands  of  the 
mortgagor.  He  was  required  to  know  that  the  mortgagor 
would  be  entitled  ,to  the  possession,  and  rents,  issues  and 
profits,  of  the  premises  pending  the  running  of  the  period  of 
redemption,  and  that  taxes  would  accrue,  which  would  be  a 
lien  upon  the  property,  before  the  time  of  redemption  would 
expire,  and  he  voluntarily  purchased  subject  to  such  accruing 
lien.  The  legislature,  in  recognition  of  this,  passed  the  act  of 
June  4,  1889,  by  which  it  is  provided,  that  where  the  pur- 
chaser of  real  estate  at  a  sale  under  a  judgment  or  decree 
shall  pay  taxes  or  assessments  which  became  a  lien  during  the 
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time  allowed  for  redemption,  and  the  premises  are  redeemed, 
sach  taxes  or  assessments  so  paid,  with  interest,  are  to  be  in- 
cluded in  and  paid  as  part  of  the  money  required  to  make  the 
redemption.  This  is  manifestly  just,  for  the  reason  that,  the 
redemption  being  made,  the  payment  of  the  taxes  inures  to 
the  benefit  of  the  mortgagor  and  to  the  preservation  of  his 
estate,  and  this  undoubtedly  led  to  the  enactment.  No  such 
reason,  however,  exists  where  no  redemption  is  made.  There, 
the  payment  of  taxes  inures  to  the  benefit  of  the  purchaser, 
and  can  in  nowise  be  beneficial  to  the  mortgagor. 

The  judgment  *of  the  Appellate  Court  is  affirmed,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  carry 
into  effect  the  remanding  order  of  the  Appellate  Court. 

Judgment  affirmed. 
Mr.  Justice  Craig,  dissenting. 


The  Traders'  Insurance  Company 

V, 

A.  L.  Pacaud  et  aL 

Filed  at  Ottawa  May  8,'1894. 

1.  Issutixscit^whether  an  insurable  interest.  A  and  B  were  engaged 
in  the  grain  business,  and  were  operating  an  elevator,  which  was  owned 
by  A,  who  also  owned  the  ground  on  which  it  was  located.  B  advanced 
no  money  to  carry  on  the  business,  but  under  an  arrangement  with  A 
he  took  charge  of  the  business  at  the  elevator,  and  was  to  receive  as  a 
salary  one-hall  of  the  profits  realized  out  of  the  business.  B's  liability 
with  A  to  the  party  owning  grain  stored  in  the  elevator,  to  hold  and 
ship  the  grain  to  such  owner  or  to  his  order,  as  provided  in  the  ware- 
house receipts,  and  his  right  to  share  in  the  profits  in  payment  of  his 
salary,  was  held  an  insurable  interest  upon  the  property,  upon  which 
he  could  take  out  a  policy  for  his  owji  benefit. 

2.  Sahb—it^o  may  sue  on  policy.  Where  a  party  contracts  for  the 
insurance  of  property,  pays  the  premium,  and  the  policy  makes  the 
loss  payable  to  him,  the  agreement  to  pay  the  loss  is  a  contract  with 


Digitized  by  CjOOQ IC 


5^4:6  Traders'  Ins.  Co.  r.  Pacaud  et  al. 

Statement  of  the  case. 

the  person  who^  pays  the  consideration,  and  be  will  have  a  right  of 
action  in  his  own  name,  although  the  insurance. is  in  the  name  of  an- 
other. 

3.  A  and  B,  the  owners  of  grain  stored  in  an  elevator,  took  a  policy 
of  insurance  on  the  grain  to  C,  of  ^he  firm  of  C  &  D,  the  parties  with 
whom  the  grain  was  stored,  which  policy  provided  that  the  loss,  if  any, 
should  be  paid  to  A  and  B,  as  their  interest  may  appear.  A  and  B  alone 
applied  for  the  insurance,  and  they  alone  paid  the  premium,  and  the 
policy  was  delivered  to  them :  Held,  th|kt  A  and  B  could  maintain  an 
action  in  their  own  names  for  any  loss  that  might  occur. 

4.  Same — limited  inlerest  in  property  insured — duty  to  diacloae  real 
interest,  A  policy  of  insurance  provided  that  if  the  interest  of  the  as- 
sured in  the  personal  property  should  be  "other  than  unincumbered 
ownership,  without  such  fact  being  indorsed  upon  the  policy,  the  same 
should  be  void.**  The  policy  was  to  M.,  of  the  firm  of  M.  &  B.,  ware- 
housemen, with  whom  the  property  was  stored,  and  contained  a  clause 
that  loss  should  be  payable  to  P.  &  Co.,  as  their  interest  might  appear. 
B  had  no  title  to  the  property,  but  only  an  interest  in  the  profits  of  the 
business  of  buying  and  storing  grain,  and  was  liable  with  M  to  hold 
and  ship  the  grain,  as  provided  in  the  warehouse  receipts  issued  by 
H.  <fc  B.:  Held,  that  while  B  had  an  insurable  interest  in  the  grain 
stored,  his  interest  was  not  one  which  the  assured  were  required  to 
disclose  when  they  took  out  the  policy. 

5.  Same — contribution  in  case  of  other  insurance.  A  condition  in  a 
policy  of  Insurance  which  provides  that  in  case  of  any  other  insurance 
upon  the  property  insured,  made  prior  or  subsequent  to  the  policy,  the 
assured  should  be  entitled  to  recover  no  greater  proportion  of  the  loss 
than  the  sum  insured  bears  to  the  whole  amount  so  insured  thereon, 
has  no  application  where  tjie  other  insurance  is  of  a  separate  and  dis- 
tinct interest  in  the  property.  It  applies  only  where  the  insurance 
covers  the  same  interests. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  James  Goggin,  Judge,  presiding. 

This  was  an  action  brought  by  A.  L.  Pacaud  and  George 
W.  Pacaud,  a  firm  doing  business  under  the  name  and  style  of 
A,  L.  Pacaud  &  Co.,  against  the  Traders'  Insurance  Company, 
on  a  policy  of  insurance  issued  by  the  defendant  to  J,  H. 
Million,  of  the  firm  of  Million  &  Bott,  doing  business  at 
Kahoka,  in  the  State  of  Missouri,  for  the  sum  of  $3600,  with 
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the  recital  therein,  "loss,  if  any,  payable  to  A.  L.  Pacaud  & 
Co.,  as  interest  may  appear." 

It  appears  from  the  record  that  the  policy  of  insurance  was 
issued  on  the  25th  day  of  November,  1890,  and  that  prior  to 
the  issuing  of  the  same,  John  H.  Million  and  John  A.  Bott 
were  engaged  in  the  grain  business,  and  were  running  and 
operating  an  elevator  at  Kahoka,  in  the  State  of  Missouri,  and 
that  the  policy  was  taken  out  to  cover  the  interest  of  the  plain- 
tiffs in  the  grain  in  the  elevator  at  the  time  it  was  destroyed 
by  fire,  on  the  16th  day  of  December,  1890.  The  firm  of  Mil- 
lion &  Bott  had  been  engaged  in  the  business  of  buying  and 
shipping  grain  for  several  years  before  the  destruction  of  the 
elevator  by  fire,  and  some  months  before  the  fire  the  plaintiffs 
had  made  advances  to  Million  &  Bott,  so  that  at  the  date  of 
the  fire  the  advances  made  by  them,  for  which  they  held  ware- 
house receipts  of  the  firm  of  Million  &  Bott,  amounted  to  the 
sum  of  $6200.  It  further  appears  that  at  the  date  of  the  fire 
the  firm  of  Million  &  Bott  had  in  the  elevator  at  Kahoka,  corn 
amounting  to  6858  bushels,  and  2406  bushels  of  wheat. 

The  policy  was  issued  on  the  application  of  plaintiffs,  and 
the  premium  paid  by  them.  Million  &  Bott  had  nothing  whatr 
ever  to  do  with  it,  and,  so  far  as  appears,  no  connection  with 
it.  They  held  policies,  which  they  had  taken  out  in  their  own 
names,  on  the  grain,  amounting  to  some  $6700,  payable  to 
themselves.  The  plaintiffs,  A.  L.  Pacaud  &  Co.,  first  began 
making  advances  to  Million  &  Bott  on  May  1,  1890,  and  these 
advances  continued  during  the  summer  and  fall,  until  they 
aggregated  the  sum  of  $6200.  With  these  advances  Million  <fc 
Bott  purchased  grain  and  stored  it  in  their  elevator  at  Kahoka, 
Missouri,  and  in  return  for  these  advances  A.  L.  Pacaud  &  Co. 
received  warehouse  receipts  for  the  grain  so  purchased,  signed 
by  Million  &  Bott. 

The  policy  contained  the  following  conditions :  First,  that 
"if  the  interest  of  the  assured  in  the  personal  property  be  other 
than  its  unincumbered  and  sole  ownership,  without  such  fact 
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if" .  '  being  indorsed  upon  the  policy,  the  same  shall  be  void."    Sec- 

'^■;^:  ond,  "in  case  of  any  other  insurance  upon  the  property  hereby 

;<^;       '  insured,  whether  valid  or  no,t,  or  made  prior  or  subsequent  to 

f^"  the  date  of  this  policy,  assured  shall  be  entitled  to  recover  of 

^■:  this  company  no  greater  proportion  of  the  loss  sustained  than 

fc  .  ,  the  sum  hereby  insured  bears  to  the  whole  amount  so  insured 

5V  ',  thereon ;  and  it  is  hereby  agreed,  that  in  case  of  assured  hold- 
0'^'.  '  ing  any  other  policy,  in  this  or  any  other  company,  on  the 
|v . '         '         property  insured,  subject  to  conditions  of  average,  this  policy 

V  :  shall  be  subject  to  average  in  like  manner.     Any  insurance, 

n:^-  floating  or  otherwise,  attaching  in  whole  or  in  part  to  the  prop- 

J^      .  erty  covered  by  this  policy,  shall,  as  between  assured  and  this 

ii?^;;  company,  be  considered  as  contributing  insurance  for  the  full 

X^       ^  amount  thereof,  and  liable,  as  such,  to  pay  pro  rata  any  loss, 

'^}  •  total  or  partial,  on  the  property  hereby  insured." 


Messrs.  Schijylbr  &  Kramer,  for  the  appellant : 

The  plaintiffs  could  not  insure  their  interest  in  the  partner- 
ship property  of  Million  &  Bolt  in  the  name  of  J.  H.  Million, 
and  the  policy  was  void.  Ostrander  on  Law  of  Insurance, 
261 ;  Insurance  Co.  v.  Resh,  44  Mich.  241 ;  Insurance  Co,  v. 
Salt  Co.  31  id.  347;  Insurance  Co.  v.  Brennan,  58  111.  159; 
Welsh  V.  Insurance  Co.  23  W.  Va.  288 ;  Boulette  v.  Insurance 
Co.  51  Vt.  4. 

The  court  erred  in  ruling  and  instructing  the  jury  that  the 
defendant  was  not  entitled  to  contribution,  on  the  basis  that 
the  policy  was  taken  out  by  Million  &  Bott  on  the  property 
and  assigned  to  the  plaintiffs.  Insurance  Co.  v.  Warehouse 
Co.  93  U.  S.  645 ;  2  May  on  Insurance,  (3d  ed.)  sec.  434 ; 
Bradwell  v.  Insurance  Co.  122  Mass.  90;  Insurance  Co.  v. 
Hazlett,  105  Ind.  126  ;  Good  v.  Insurance  Co.  43  Ohio  St.  394; 
Chesbrough  v.  Insurance  Co,  61  Mich.  333;  Manufacturing  Co. 
V.  Insurance  Co.  88  N,  Y.  592. 
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Mr.  BoBEBT  Rae,  for  the  appellees :  i 

The  intention  of  the  parties  must  interpret  the  contract  of 
insurance.     Dix  v.  Insurance  Co.  22  111.  277. 

The  instruction  given  on  behalf  of  the  plaintiflfs  was  justi- 
fied under  the  ruling  in  McMasters  v.  Insurance  Co.  55  N.  Y. 
222,  and  The  Insurance  Co.  81  id.  415.      . 

As  to  the  rule  requiring  contribution,  see  Insurance  Co.  v. 
Scammony  144  lU.  490 ;  Acer  v.  Insurance  Co.  57  Barb.  68 ; 
Fox  V.  Insurance  Co.  52  Me.  333  ;  Phillips  on  Insurance,  sec. 
359. 

The  assured  can  not  be  charged  for  the  acts  of  third  per- 
sons over  whom  he  has  no  control.  Assurance  Co.  v.  Scamnion, 
126  111.  355  ;  Carpenter  v.  Insurance  Co.  16  Pet.  501 ;  Nichols 
V.  Insurance  Co.  1  Allen,  63 ;  Burbanks  v.  Insurance  Co.  24 
N.  H.  551. 

Mr.  Justice  Graio  delivered  the  opinion  of  the  Court : 

The  principal  grounds  relied  upon  to  reverse  the  judgment 
of  the  Appellate  Court,  affirming  the  judgment  of  the  circuit 
court,  are  the  following:  First,  that  the  interest  of  J.  H. 
Million  in  the  property  destroyed  by  fire,  and  covered  by  the 
defendant's  policy,  was  othet  than  its  unincumbered  and  sole 
ownership,  and  that  he  had  no  insurable  interest  therein  in 
bis  own  name ;  and  second,  that  the  court  erred  in  not  in- 
structing the  jury  that  all  the  insurance  on  the  property  at 
the  date  of  the  fire  should  contribute  to  the  loss,  and  the 
plaintiff  could  only  recover  from  the  defendant  its  proportion- 
ate share  of  such  loss. 

Under  the  first  point  relied  upon,  it  is  said  that  the  prop- 
erty covered  by  the  insurance  was  owned  by  the  firm  of  Mil- 
lion &  Bott,  and  hence  the  title  was  not  in  J.  H.  Million,  and 
his  interest  was  not  of  an  unincumbered  and  dole  ownership, 
within  the  meaning  of  the  policy.  While  the  grain  business  at 
Kahoka  was  transacted  in  the  name  of  Million  &  Bott,  upon 
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looking  into  the  evidence  in  the  record  it  will  be  found  that 

Bott  had  no  real  title  to  the  grain  covered  by  the  policy.    The 

■ :  elevator  where  the  business  was  transacted,  and  the  ground 

>  upon  which  it  was  located,  were  owned  by  J.  H.  Million.  Bott 
^  advanced  no  money  to  carry  on  the  business,  but  under  an 
up-                  agreement  with  Million  he  took  charge  of  the  business  at  the 

>  /  elevator,  and  was  to  receive  as  a  salary  one-half  of  the  profits 
■  V  ,  realized  out  of  the  business.  Under  this  arrangement  Bott 
i^  V  can  not  be  regarded  as  a  real  owner  of  the  title  to  one-half  of 
S  V  *b©  grain  in  the  elevator  at  the  time  the  policy  issued.  His 
l\^-  liability,  with  Million,  to  Pacaud  &  Co.  to  hold  and  ship  the 
f  ■ ,  grain  to  them  or  their  order,  as  provided  in  the  warehouse  re- 
\  ceipts,  and  his  right  to  share  in  the  profits  in  payment  of  his 
iV  -  salary,  may  be  regarded  as  an  insurable  interest  in  the  prop- 
'■\  \  erty,  upon  which  he  could  take  out  a  policy  for  his  own  benefit. 
^:  "  But  his  interest  in  the  property  itself  was  not  one  which  the 
'i-  plaintiffs  were  required  to  dfsclose  when  they  took  out  a  policy 

to  protect  their  own  interest.     Moreover,  the  provision  that 
^,^^  the  interest  of  the  insured  should  not  be  other  than  an  unin- 

'  cumbered  and  sole  ownership  in  the  property  insured,  in  our 

opinion  had  no  application  to  Million,  but  it  had  reference  to 
the  plaintiffs, — the  parties  who  were  insured  by  the  policy. 
The  plaintiffs  held  an  insurable  interest  in  the  property.  They 
;!      "  applied  to  the  insurance  company  for  insurance.     They,  and 

they  alone,  made  the  contract  and  paid  the  premium,  and  the 
policy  was  delivered  to  them  containing  the  following  provi- 
sion :     "The  Traders*  Insurance  Company  of  Chicago,  in  con- 
r  sideration  of  $87.50,  do  insure  J.  H.  Million  against  loss  or 

damage  by  fire  to  the  amount  of  $3500,  on  grain,  the  assured's 
property,  or  held  by  assured  in  trust  or  on  commission,  or 
sold,  but  not  delivered,  while  in  the  Kahoka  elevator  at  Ka- 
hoka,  Missouri,  loss,  if  any,  payable  to  A.  L.  Pacaud  &  Co., 
as  interest  may  appear." 

While  the  decisions  in  the  different  States  may  not  be  en- 
tirely harmonious  in  regard  to  the  person  who  holds  the  legal 
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interest  and  in  ^bose  name  an  action  may  be  maintained,  yet,  * 
as  we  understand  the  subject,  the  decided  weight  of  authority 
is,  where  the  party  contracts  for  the  insurance,  pays  the  pre- 
mium, and  the  company  makes  the  loss  payable  to  such  party, 
the  agreement  to  pay  is  a  contract  with  the  person  who  pays 
the  consideration,  and  he  has  a  right  of  action  in  his  own 
name,  although  the  insurance  is  in  the  name  of  another. 
Hathaway  v.  Orient  Ins.  Co.  134  N.  Y.  409,  is  a  late  case  on 
the  subject.  In  Westchester  Fire  Ins.  Co.  v.  Foster,  90  111.  121," 
it  was  held  that  the  person  who  pays  the  premium  and  to 
whom  the  loss  is  payable  is  the  party  to  sue  for  the  loss.  The 
ground  upon  which  the  person  to  whom  loss  is  payable  may 
maintain  a  suit  in  his  own  name,  would  seem  to  be  predicated 
on  the  fact  that  he  has  the  legal  interest  in  the  contract,  and 
in  order  to  have  the  legal  interest  in  the  contract  he  must  be 
the  party  insured. 

It  will  be  observed  that  the  policy  provided  that  in  case  of 
any  other  insurance  upon  the  property  insured,  made  prior 
or  subsequent  to  the  policy  in  suit,  assured  shall  be  entitled 
to  recover  of  the  company  no  greater  proportion  of  the  loss 
sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  so  insured  therein.  It  appears  from  the  testimony 
that  Million  &  Bott  had  procured  insurance  on  the  property 
in  their  own  names,  amounting  to  some  $6700,  which  was  in 
force  at  the  time  of  the  fire,  in  addition  to  the  policy  held  by 
plaintiffs,  and  under  the  clause  of  the  policy  providing  for 
contribution  it  is  claimed  by  appellant  that  plaintiffs  could, 
in  no  event,  recover  the  full  amount  of  the  policy.  The  plaip- 
tiffs  bad  no  connection  whatever  with  the  policies  issued  to 
Million  &  Bott.  Those  policies  were  procured  by  Million  & 
Bott  for  their  own  and  sole  benefit,  and -the  loss,  in  case  of 
fire,  was  payable  to  them.  Under  such  circumstances,  was 
the  appellant  entitled  to  claim  an  apportionment  ?  The  ap- 
pellant  had  the  right  to  rely  on  an  apportionment  in  case  of 
other  insurance  upon  the  property.     The  question  resolves 
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itself  into  this :  Was  there  other  insurance  upon  the  property, 
within  the  meaning  of  the  policy?  We  think  it  plain  there 
was  not.  We  think  the  provision  for  apportionment  of  loss 
if  there  should  be  other  insurance,  applies  only  where  the 
insurance  covers  the  same  interest.  That  was  not  the  case 
here.  The  plaintiffs  insured  their  interest  in  the  property 
and  Million  &  Bott  insured  their  interest.  The  one  was  sep- 
arate and  distinct  from  the  other.  The  case  is  not  different 
from  what  it  would  be  if  the  two  parties  occupied  the  relation 
of  mortgagor  and  mortgagee,  where  each  may  insure  his  own 
interest,  and  the  insurance  obtained  by  one  has  no  connection 
with  the  insurance  obtained  by  the  other. 

But  if  there  was  a  doubt  in  regard  to  the  question,  we  think 
it  was  settled  by  Niagara  Fire  Ins.  Co.  v.  Scammon,  144  111. 
500.  It  is  there  said:  "It  is  to  be  noted  that  the  provision 
for  an  apportionment  is  only  to  become  operative  if  there 
shall  be  other  insurance  upon  the  property,  and,  as  we  have 
seen,  insurance  which  is  obtained  by  a  third  person,  and  upon 
another  distinct  and  insurable  interest,  can  not  be  regarded 
as  other  insurance.  We  understand  the  rule  to  be,  that  a 
provision  for  apportionment  of  loss  if  there  is  other  insurance, 
applies  only  to  cases  where  the  insurance  covers  the  same  in- 
terest." See,  also,  Westchester  Fire  Ins.  Co.  v.  Foster,  90  111. 
121 ;  The  Insurance  Co.  81  N.  T.  416;  Fox  v.  Insmance  Co. 
52  Me.  333 ;  Phillips  on  Insurance,  sec.  359. 

The  policies  obtained  by  Million  &  Bott  were,  after  the  fire, 
assigned  to  the  plaintiffs,  but  that  fact  has  no  special  bearing 
on  the  case. 

We  find  no  substantial  error  in  the  record,  and  the  judgment 

will  be  affirmed. 

Judgment  affirmed. 
Mr.  Justice  Bailey,  dissenting. 
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William  P.  Fisher  et  al. 

V. 

Charlotta  a.  Spence  et  aL       ' 
Filed  at  ML  Vernon  May  5, 1894. 

1.  VfiLJ43— competency  of  attesting  witnesses — husband  or  wife  of 
devisee.  The  husband  or  wife  of  one  to  whom  a  devise  or' legacy  is 
given  by  a  will  is  not  a  competent  witness  to  prove -the  execution  of 
the  will,  and  is  not  rendered  competent  by  the  release  by  the  devisee 
of  all  his  rights  under  the  will.  Such  attesting  witnesses  are  not  com- 
petent as  to  devises  and  bequests  made  to  persons  other  than  to  the 
wife  or  husband  of  either  of  said  witnesses. 

2.  Same — subscribing  witnesses — statute  construed.  Section  8  of  the 
Statute  of  Wills,  which  declares  that  "If  any  beneficial  devise,  legacy 
or  interest  shall  be  made  or  given  in  any  will,  testament  or  codicil,  to 
any  person  subscribing  such  will,  testament  or  codicil  as  a  witness  of 
the  execution  thereof,  such  devise  shall,  *  *"*  as  to  such  subscrib- 
ing witness,  and  all  persons  claiming  under  him,  be  null  and  void,"  has 
noapplicatiou  to  the  interests  of  any  persons  other  than  those  who  are 
attesting  witnesses,  and  does  not  declare  such  Interests  null  and  void. 
Kor  does  the  statute  assum.e  to  render  competent  any  subscribing  wit- 
nesses other  than  those  to  whom  a  beneficial  devise,  etc.,  was  made  or 
given. 

3.  The  only  devises  declared  void  by  this  statute  are  beneficial 
devises  to  a  subscribing  witness.  It  does  not  avoid  even  a  devise  to  a 
subscribing  witness  which  gives  him  no  beneficial  interest,  as,  for  in- 
Btance«  a  devise  to  an  executor  for  the  exclusive  benefit  of  other  persons. 
Section  5  of  the  act  relating  to  evidence  does  not  render  a  husband  a 
competent  attesting  witness  to  prove  a  will  making  a  devise  to  his  wife. 

4.  Same — '^credible  witnesses" — statute  construed.  The  expression  in 
section  2  of  the  Statute  of  Wills,  "credible  witnesses,"  means  competent 
witnesses.  The  competency  of  attesting  witnesses  to  a  will  is  to  be 
tested  upon  the  state  of  facts  existing  at  the  time  of  such  attestation, 
and  not  chat  existing  at  the  time  the  will  Is  presented  for  probate. 

Appeal  from  the  Circuit  Court  of  Pulaski  county ;  the  Hon. 
E.  W.  McCartney,  Judge,  presiding. 

On  the  25th  day  of  January,  1890,  one  John  A.  Fisher  made 
his  last  will  and  testament,  thereby  disposing  of  all  of  his  real 
and  personal  estate  to  divers  persons  therein  named.    The  will 
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was  witnessed  by  J.  J.  Carson  and  Carrie  F.  Spence.  Georgia 
Ann  Carson,  the  wife  of  the  said  J.  J.  Carson,  and  Thomas  W. 
Spence,  the  husband  of  the  said  Carrie  F.  Spence,  are  devisees 
and  legatees  under  the  will.  In  the  county  court  the  collateral 
heirs  of  the  said  John  A.  Fisher,  deceased,  resisted  the  probate- 
of  the  will,  claiming  it  to  be  void  because  it  is  witnessed  by 
J.  J.  Carson  and  Carrie  F.  Spence,  the  husband  and  wife  of 
the  said  Georgia  Ann  Carson  and  Thomas  W.  Spence,  who  are 
two  of  the  devisees  and  legatees  under  the  will.  Before  the 
probate  of  the  will  in  the  county  court,  the  said  Georgia  Ann 
Carson  and  Thomas  W.  Spence,  the  wife  and  husband  of  the 
subscribing  witnesses  to  the  will,  in  the  county  court,  in  open 
court,  formally  released  and  renounced  all  benefits  and  all 
legacies  and  bequests  to  them  under  said  will.  The  county 
court  declared  the  will  null  and  void  as  to  the  devises  and 
bequests  made  to  the  said  Georgia  Ann  Carson  and  Thomas 
W.  Spence,  but  held  the  will  valid,  and  admitted  the  same  *o 
probate,  as  to  all  of  the  other  devises  and  bequests  therein 
contained.  The  heirs  of  the  said  John  A.  Fisher,  deceased, 
took  an  appeal  to  the  circuit  court  from  the  order  of  the  county 
court  admitting  said  will  to  probate.  While  the  appeal  was 
pending  in  the  circuit  court,  the  said  Georgia  Ann  Carson  and 
Thomas  W.  Spence,  together  with  their  said  husband  and  wife, 
again  released  and  ren'ounced,  in  the  most  formal  manner,  all 
their  right,  title,  interest  and  claim  as  devisees  and  legatees 
under  said  will.  The  circuit  court  made  a  like  order  to  that 
of  the  county  court,  and  the  contestants  of  said  will  have 
brought  the  case  to  this  court  by  appeal. 

Mr.  L.  N.  BRA.DLBY,  and  Messrs.  Gbesn  &  Gilbert,  for  the 
appellants : 

Witnesses  to  a  will  are  placed  around  the  testator  to  protect 
him  from  fraud,  and  have  peculiar  powers  as  to  expressing 
their  opinions.  2  Greenleaf  on  Evidence,  sec.  691 ;  3  Wash- 
burn on  Real  Prop.  *681,  682. 
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The  witnesses  to  a  will  should,  and  must,  be  competent  at 
the  time  of  the  attestation.  Sohouler  on  Wills,  sec.  35  ;  North 
on  Probate  Practice,  sec.  44;  2  Greenleaf  on  Evidence,  sec. 
691;  3  Washburn  on  Real  Prop.  *682;  Patten  v.  Tailman, 
27  Me.  27;  Morton  v.  Ingram,  11  Ired.  455;  Pease  v.  AUis, 
110  Mass.  157 ;  Workman  v.  Dominick,  3  Strob.  589 ;  Stewart 
Y.  Harrlman,  66  N.  H.  25  ;  Sullivan  v.  Sullivan,  106  Mass.  474. ' 

It  is  conceded  that  the  wife  can  not  testify  for  or  against 
the  husband,  nor  the  husband  for  or  against  the  wife,  at  the 
common  law,  except  in  few  cases,  and  by  our  statute  attest- 
ing witnesses  to  a  will  remain  as  at  the  common  law  as  to  a 
husband  or  a  wife  testifying  for  or  against  each  other.  Bev. 
Stat.  chap.  51,  sec.  8. 

"Credible,"  as  used  in  the  Statute  of  Wills,  means  "com- 
petent." 1  Eedfield  on  Wills,  253,  254;  North  on  Probate 
Practice,  sec.  44 ;  1  Greenleaf  on  Evidence,  sec.  272 ;  Work- 
man  v.  Dominick,  3  Strob.  589 ;  Sullivan  v.  Sullivan,  106  Mass. 
474;  3  Washburn  on  Eeal  Prop.  *682. 

A  will  is  not  valid  that  is  attested  by  a  wife  or  husband, 
containing  a  devise  to  the  husband  or  wife  of  one  of  the  attest- 
ing witnesses, — that  is,  if  there  are  not  the  required  number 
of  credible  or  competent  attesting  witnesses  thereto,  without 
such  husband  or  wife,  to  establish  such  will.  Schouler  on 
Dom.  delations,  64 ;  3  Washburn  on  Eeal  Prop.  *682 ;  Sulli- 
van V.  Sullivan,  106  Mass.  474;  Hatfield  v.  Thorp,  5  B.  &  A. 
589 ;  Fortune  v.  Buck,  23  Conn.  1 ;  1  Jarman  on  Wills,  65,  66. 

No  release  can  make  an  incompetent  witness  competent, 
for  the  witness  must  be  competent  at  the  time  of  the  attesta- 
tion.   Rev.  Stat.  chap.  51,  sec.  7. 

Messrs.  Lansden  &  Leek,  and  Messrs.  Eobebt  &  Wall,  for 
the  appellees : 

Where  a  devise  is  made  to  a  husband  or  wife  whose  wife 
or  husband  is  an  attesting  witness,  it  will  be  void,  and  being 
void,  the  attesting  witness  is  competent  to  prove  the  will. 
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1  Redfield  on  Wills,  258 ;  3  Lomax*  Dig.  45  ;  North  on  Probate 
Practice,  sec.  47;  Jackson  v.  Durland,  2  Johns.  314;  Holdfast 
V.  Dowsing,  2  Strange,  1233  ;  Winslow  v.  Kimball,  25  Me.  484. 
The  interest  of  a  witness  may  be  removed  by  release.  See 
1  Phillips  on  Evidence,  156  ;.  1  Redfield  on  Wills,  254 ;  Lowe 
V.  Jolliffe,  1  W.  Black,  365. 

Mr.  Chief  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  sole  question  for  consideration  is,  whether  or  not -the 
said  J.  J.  Carson  and  Carrie  P.  Spence  are  competent  wit- 
nesses to  said  will  as  to  all  devises  and  bequests  therein  con- 
tained, except  the  devises  and  bequests  to  the  said  Georgia 
Ann  Carson  sind  Thomas  W.  Spence,  the  wife  and  husband  of 
the  said  subscribing  witnesses  to  said  will.  It  is  admitted  that 
at  common  law,  and  without  any  relinquishment  or  release 
by  the  said  Georgia  Ann  Carson  and  Thomas  W.  Spence  of 
the  interests  in  the  estate  given  to  them  by  the  will,  they  would 
not  be  competent  attesting  witnesses  to  such  will.  It  is  urged, 
however,  that  for  two  reasons  they  are  now  competent  wit- 
nesses to  establish  the  will.  One  ground  of  the  contention  of 
appellees  is,  that  even  if  J.  J.  Carson  and  Carrie  F.  Spence 
were  not  competent  witnesses  at  the  time  of  attestation  of  the 
will,  yet  that  since,  prior  to  the  probate  of  such  will,  Georgia 
Ann  Carson  and  Thomas  W.  Spence,  wife  and  husband,  re- 
spectively, of  said  witnesses,  released  all  interest  in  the  estate, 
they  became  and  were  competent  witnesses  to  establish  such 
will.  The  other  contention  of  appellees  is,  that  under  and 
by  virtue  of  section  8  of  our  Statute  of  Wills  the  devises  and 
legacies  to  Georgia  Ann  Carson  and  Thomas  W.  Spence  under 
the  will  to  which  the  husband  of  the  one  and  the  wife  of  the 
other  were  the  only  attesting  witnesses,  were  null  and  void, 
and  such  husband  and  wife  competent  witnesses  as  to  the  res- 
idue of  such  will. 

It  is  provided  in  section  2  of  the  Statute  of  Wills,  that  all 
wills,  testaments  and  codicils  shall  be  "attested  in  the  pres- 
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ence  of  the  testator  or  testatrix,  by  two  or  more  credible  wit- 
nesses, two  of  whom,  declaring  on  oath  or  affirmation^  before 
the  coanty  court  of  the  proper  county,  that  they  were  present 
and  saw  the  testator  or  testatrix  sign  said  will,  testament  or 
codicil  in  their  presence,  or  acknowledged  the  same  to  be  his 
or  her  act  and  deed,  and  that  they  believed  the  testator  or  tes- 
tatrix to  be  of  sound  mind  and  memory  at  the  time  of  signing 
or  acknowledging  the  same,  shall  be  sufficient  proof  of  the 
execution  of  the  said  will,  testament  or  codicil  to  admit  the 
same  to  record.*'  The  expression  in  the  statute,  *' credible 
witnesses,'*  means  competent  witnesses.  1  Greenleaf  on  Evi- 
dence, 272;  North's  Probate  Practice,  sec.  44;  Workman  v. 
Dominick,  3  Strob.  589;  In  the  matter  of  Noble,  124  111.  266. 
The  material  question  upon  the  claim  of  appellees  first 
above  mentioned  is,  whether  the  competency  of  attesting  wit- 
nesses to  a  will  is  to  be  tested  upon  the  state  of  facts  existing 
at  the  time  of  such  attestation,  or  upon  those  existing  at  the 
time  such  will  is  presented  for  probate.  In  our  opinion  the 
decided  weight  of  the  more  modem  authorities  is  in  favor  of 
the  former  proposition.  In  2  Greenleaf  on  Evidence  (sec. 
691)  it  is  said :  *'The  attesting  witnesses  are  regarded,  in  the 
law,  as  persons  placed  around  the  testator  in  order  that  n9 
fraud  may  be  practiced  upon  him  in  the  execution  of  the  will, 
and  to  judge  of  his  capacity.  They  must  therefore  be  com- 
petent witnesses  at  the  time  of  the  attestation,  otherwise  the 
will  is  not  well  executed.**  He  further  says,  in  a  note,  that 
such  was  the  opinion  of  Lord  Camden,  and  that  such  opinion 
is  now  acquiesced  in  as  the  true  exposition  of  the  Statute  of 
Wills,  and  he  also  cites  in  the  note  a  number  of  authorities 
sustaining  the  doctrine  announced  in  the  text.  In  North's 
Probate  Practice  (sec.  44)  it  is  said:  "As  to  the  period  at 
which  the  witnesses  must  be  competent,  the  weight  of  the 
authorities  is  clearly  that  it  must  be  at  the  time  of  the  execu- 
tion." In  Schouler  on  Wills  (sec.  351)  it  is  said  that  tbe  rule 
which  reason  should  now  pronounce  the  universal  one  is,  that 

17—350  TiiTi. 
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the  competency  of  witnesses  to  a  will  like  that  of  the  testator 
is  tested  by  one's  status  at  the  time  when  the  will  was  exe- 
cuted. See,  also,  Patten  v.  Tallman,  27  Me.  27 ;  Morton  v. 
Ingram,  1 1  Ired.  368  ;  Huie  v.  McConnell,  2  Jones,  (N,  C.)  455 ; 
Vroonian  v.  Powers,  47  Ohio  St.  191 ;  Workman  v.  Dominick^ 
supra;  Pease  v.  Allis,  110  Mass.  157.  The  views  above  ex- 
pressed seem  to  be  supported  by  the  decision  of  this  court  in 
In  re  will  of  Ingalls,  148  III.  287.  Without  mentioning  nu- 
merous other  authorities  to  the  same  eflFect,  we  may  say  that 
our  conclusion  is  that  J.  J.  Carson  and  Carrie  F.  Spence  were 
not  rendered  competent  witnesses  to  the  will  in  question  by 
the  relea|;e8  which  were  executed  by  the  wife  of  the  one  and 
the  husband  of  the  other,  releasing  all  benefits  under  such  will. 

As  above  stated,  the  other  claim  of  appellees  is,  that  by  sec- 
tion 8  of  the  Statute  of  Wills  the  devises  and  legacies  to  the 
wife  of  one  and  husband  of  the  other  of  the  attesting  witnesses 
to  the  will  are  null  and  void,  and  therefore  said  attesting  wit- 
nesses competent  witnesses  as  to  the  residue  of  the  will.  Said 
section  8  is  as  follows : 

"If  any  beneficial  devise,  legacy  or  interest  shall  be  made 
or  given  in  any  will,  testament  or  codicil  to  any  person  sub- 
scribing such  will,  testament  or  codicil  as  a  witness  to  the 
execution  thereof,  such  devise,  legacy  or  interest  shall,  as  to 
such  subscribing  witness  and  all  persons  claiming  under  him, 
be  null  and  void,  unless  such  will,  testament  or  codicil  be 
otherwise  duly  attested  by  a  sufficient  number  of  witnesses 
exclusive  of  such  person,  according  to  this  act ;  and  he  or  she 
shall  be  compellable  to  appear  and  give  testimony  on  the 
residue  of  such  will,  testament  or  codicil,  in  like  manner  as 
if  no  such  devise  or  bequest  had  been  made.  But  if  such  wit- 
ness would  have  been  entitled  to  any  share  of  the  testator's 
estate  in  case  the  will,  testament  or  codicil  was  not  established, 
then  so  much  of  such  share  shall  be  saved  to  such  witness  as 
shall  not  exceed  the  value  of  the  said  devise  or  bequest  nade 
to  him  or  her,  as  aforesaid." 
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It  is  to  be  noted  that  it  is  only  the  beneficial  devise,  legacy 
or  interest  that  is  made  or  given  to  a  subscribing  witness  to 
the  execution  of  any  will,  testament  or  codicil  that  is  declared 
by  the  language  of  this  statute  to  "be  null  and  void."  In  order 
to  hold  that  this  statute  has  any  application  to  the  present 
case,  it  would  be  necessary  to  read  into  the  statute  a  provision 
that  any  devise  or  legacy  to  the  wife  or  husband  of  a  subscrib- 
ing witness  shall  be  null  and  void.  The  ground  assumed  by 
appellees,  and  in  the  authorities  upon  which  they  rely,  is,  that  . 
the  statute  ought  to  receive  a  liberal  construction  in  support 
of  the  will,  and  that  on  account  of  the  unity  of  husband  and 
wife,  in  legal  contemplation,  it  should  be  held  that  it  is  the 
intent  of  the  statute,  that  if  either  husband  or  wife  is  a  wit- 
ness to  a  will  containing  a  devise  or  a  legacy  to  the  other,  thea 
such  devise  or  legacy  is  null  and  void. 

In  Richmond  v.  Moore,  107  111.  429,  it  was  held,  that  while 
it  was  the  duty  of  the  courts  to  give  to  all  words,  clauses  and 
phrases  found  in  a  statute  a  liberal  construction,  in  order  to 
carry  out  the  legislative  intention,  yet  courts  have  no  power  to 
inject  provisions  into  the  statute  which  were  omitted  by  the 
law-makers.  The  difficulty  that  we  encounter  in  respect  to  the 
argument  made  by  appellees  is,  that  it  does  not  appear,  froni 
the  statute  under  consideration,  that  the  legislature  acted,  or 
assumed  to  act,  in  regard  to  the  interests  of  any  persons  other 
than  those  who  are  attesting  witnesses  to  wills,  and  declare 
such  interests  null  and  void,  or  assumed  to  render  competent 
any  subscribing  witnesses  other  than  those  to  whom  a  benefi- 
cial devise,  legacy  or  interest  was  made  or  given. 

In  Sullivan  v.  Sullivan,  106  Mass.  474,  the  Massachusett's 
statute  was,  that  "all  beneficial  devises,  legacies  and  gifts 
made  or  given  in  any  will  to  a  subscribing  witness  thereto 
shall  be  wholly  void,  unless  there  are  three  other  competent 
witnesses  to  the  same,"  and  it  was  held  that  a  wife  is  not  a 
competent  attesting  witness  to  a  will  which  contains  a  devise 
to  her  husband.     In  the  opinion  of  the  courts  delivered  by 
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Gray,  J.,  it  was  said:  "The  only  devisee  which  the  statute 
declares  to  be  void  are  beneficial  devises  to  a  subscribing  wit- 
ness. It  does  not  avoid  even  a  devise  to  a  subscribing  witness 
which  gives  him  no  beneficial  interest,  as,  for  instance  a  de- 
vise to  an  executor,  for  the  exclusive  benefit  of  other  persons. 
{Wyinan  v.  Symms,  10  Allen,  153;  1  Jarman  on  Wills,  65.) 
It  does  not  avoid  any  devise  to  and  for  the  benefit  of  any  per- 
son other  than  a  subscribing  witness,  even  if  the  subscribing 
witness  would  incidentally  take  some  benefit  from  the  devise. 
In  order  to  maintain  the  position  contended  for,  it  would  be 
necessary  to  declare  void,  not  merely  the  interest  which  the 
wife,  who  was  a  subscribing  witness,  would  take,  by  way  of 
dower  or  otherwise,  in  the  property  devised  to  her  husband, 
but  also  the  whole  devise  to  and  for  the  benefit  of  the  husband 
himself,  who  was  not  a  subscribing  witness,  and  whose  estate 
the  statute  does  not  assume  to  reach." 

In  Fortune  v.  Bnx;k  et  al.  23  Conn.  1,  it  was  said:  "That 
the  wife  was  an  interested  subscribing  witness,  and  incompe- 
tent to  sustain  the  will  in  favor  of  her  husband,  if  objected, 
while  the  probate  of  the  will  was  under  consideration,  we  can 
well  see ;  but  how  a  person,  whether  a  wife  or  not,  can  be 
treated  as  a  devisee  to  whom  nothing  is  devised,  where  no 
statute  provides,  is  not  so  easily  perceived." 

Section  8  of  our  Statute  of  Wills  is  substantially  the  same  as 
the  statute  of  25  George  II,  ch.  6.  Our  attention  is  called  to 
Holdfast  V.  Dowsing,  (sometimes  cited  as  Antsey  v.  Dowsing ,) 
2  Strange,  1253.  In  that  case  Dowsing  was  devisee  of  certain 
lands  charged  with  the  payment  of  an  annuity  to  the  wufe  of 
one  of  the  witnesses  to  the  will,  and  it  was  held,  among  other 
things,  that  the  charge  upon  the  real  estate  of  the  annuity  to 
the  wife  made  the  husband  an  incompetent  witness.  The  case, 
although  an  authority  as  to  what  the  law  is  in  the  absence  of 
any  statute,  can  not  be  regarded  an  authority  as  to  the  inter- 
pretation to  be  given  to  section  S  of  our  Statute  of  Wills,  for  the 
reason  it  was  decided  prior  to  the  statute  of  25  George  II,  ch,  6. 
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Attention  is  also  called  to  the  case  of  Hatfield  v.  Thorp ^  5 
Barn.  &  Aid.  589.  The  case  does  not  seem  to  be  in  point  in 
reypect  to  the  question  here  in  issue.  The  case  was,  that  one 
John  8teemson  devised  a  certain  messuage,  garden  and  prem- 
ises to  his  daughter,  Mary  Bell,  for  life,  remainder  to  Eliza- 
beth Hatfield  in  fee,  and  one  of  the  necessary  witnesses  to  the 
will  was  the  husband  of  said  Elizabeth  Hatfield.  The  Mas- 
ter of  the  Bolls  certified  the  case  to  the  court  for  its  opinion 
whether  the  will  was  duly  attested  to  pass  any  estate  to  Eliza- 
beth Hatfield.  The  opinion  of  the  court  was  confined  strictly 
to  the  question  certified  to  it,  and  was  as  follows :  "This  case 
has  been  argued  before  us,  and  we  are  of  opinion  that  the  will 
of  the  said  John  Steemson  was  not  duly  executed  so  as  to 
pass  any  real  estate  in  the  messuage,  garden  and  premises  to 
Elizabeth  Hatfield."  The  question  whether  or  not  the  will  was 
so  attested  as  to  pass  any  estate  to  Mary  Bell,  the  daughter 
of  John  Steemson,  was  not  submitted  to  the  court  or  passed 
upon  by  it.  It  seems  to  us  that  there  is  no  necessary  impli- 
tion,  from  the  opinion,  that  the  court  held  that  the  statute  of 
25  George  H  either  did  6r  did  not  apply  to  the  case.  How- 
ever, in  1837,  parliament,  by  the  statute  of  1  Victoria,  ch.  26, 
extended  the  disqualification  to  take  beneficially  under  a  will 
to  the  husband  or  wife  of  the  attesting  witness,  and  this  seems 
to  be  a  recognitioti  of  the  fact  that  legislation  further  than 
that  contained  in  the  statute  of  25  George  II  was  necessary  in 
order  to  render  null  and  void  a  beneficial  devise  or  legacy  to 
the  wife  or  husband  of  an  attesting  witness  to  a  will,  and  make 
such  witness  a  competent  witness  as  to  the  residue  of  the  will. 

Appellees  contend  that  the  unity  of  husband  and  wife  is 
such,  in  legal  contemplation,  as  that  if  either  be  a  witness  to 
a  will  containing  a  devise  or  a  legacy  to  the  other,  such  devise 
or  legacy  is  void,  within  the  intent  of  our  Statute  of  "Wills, 
and  this  contention  is  supported  by  decisions  of  the  courts 
in  New  York  and  Maine,  made  under  statutes  substantially 
like  ours.     (Jackson  v.  Wood^  1  Johns.  Gas.  168 ;  Jackson  v. 
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?:.  Durland,  2  id.  314;   Winshw  v.  Kimball,  26  Me.  493.)    After 

V^,  much  consideration,  we  are  inclined  to  concur  in  the  views 

I/-  '  expressed  in  Sullivan  v.  Sullivan,  106  Mass.  474,  in  regard  to 

^'-  said  cases.    It  is  there  said :  "With  great  respect  for  the  learn- 

'v.C  ing  and  ability  of  the  courts  which  made  those  decisions,  and 

%'■■■■  after  carefully  weighing  the  arguments  in  support  of  the  con- 

struction contended  for,  we  are  unanimously  of  opinion  that 
'  .  it  is  founded  rather  upon  a  conjecture  of  the  unexpressed  in- 
tent of  the  legislature,  or  a  consideration  of  what  they  might 
wisely  have  enacted,  than  upon  a  sound  judicial  exposition  of 
the  statute  by  which  their  intent  has  been  manifested." 

It  may  be  suggested  that  the  legacy  and  devise  to  Georgia 
Ann  Carson,  the  wife  of  J.  J.  Carson,  were  the  separate  prop- 
erty of  the  wife,  and  that  under  section  5  of  our  Statute  of 
Evidence  and  Depositions  the  husband  is  a  competent  witness 
respecting  the  separate  property  of  the  wife.  A  sufficient 
answer  to  this  would  be,  that  it  is  expressly  provided  in  sec- 
tion 8  of  that  statute  that  nothing  in  the  statute  contained 
shall  in  any  manner  affect  the  existing  laws  relating  to  the 
settlement  of  the  estates  of  deceased  persons,  or  to  the  attes- 
tation of  the  execution  of  last  wills  and  testaments.  Besides 
this,  even  if,  under  said  section  5,  J.  J.  Carson  was  a  compe- 
tent witness  to  the  will,  the  incompetency  of  the  other  witness, 
Carrie  F.  Spence,  would  not  be  removed,  and  under  our  Stat- 
ute of  Wills  two  or  more  credible  or  competent  witnesses  are 
required  to  a  will. 

In  our  opinion  the  county  court  and  the  circuit  court  were 
in  error  in  holding  that  J.  J.  Carson  and  Carrie  F.  Spence  were 
competent  witnesses  to  establish  the  will  of  John  A.  Fisher, 
deceased,  and  in  admitting  said  will  to  probate  as  to  all  the 
devises  and  bequests  therein  contained,  other  than  those  to 
Georgia  Ann  Carson  and  Thomas  W.  Spence.  The  judgments 
and  orders  of  said  courts  are  therefore  reversed. 

Judgment  reversed. 
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ejOSaWO; 

1.  Intoxicatino  liquors— Joint  liability  of  seller  and  o^ner  ofprem^ 
iaes  trhere  sold.  In  an  uction  by  a  widow  and  her  infant  children  against 
a  saloon-keeper  and  the  owner  of  the  premises  where  the  liquor  was 
sold,  to  recover  damages  for  a  loss  of  the  plaintiffs  means  of  support, 
caused  by  the  death  of  their  husband  and  father  from  intoxication, 
the  allegation  of  ownership  in  the  premises  upon  which  the  liquor 
was  sold  makes  such  owner  jointly  liable  with  the  seller  of  the  liquor, 
by  the  terms  of  the  statute. 

2.  Same — causing  death  of  plaintiff^s  support— joint  action  by  widow 
and  children.  Where  a  man  loses  his  life  through  intoxication,  having 
a  wife  and  children  of  tender  years,  who  live  together  and  constitnte 
but  one  family,  whereby  they  lose  their  means  of  support,  while  the 
wife  may  sue  alone,  no  reason  is  perceived  why  the  wife  and  children 
may  not  join  in  an  action  to  recover  for  the  loss. 

3.  Same— Joint  action  by  parents  of  the  deceased.  If  a  father  and 
mother  living  with  a  son  upon  whom  they  are  dependent  for  support, 
and  who  is  providing  for  them,  are  deprived  of  the  same  in  consequence 
of  the  intoxication  of  the  son,  it  would  seem  unreasonable  to  hold  that 
two  actions  instead  of  one  should  be  brought  by  the  parents.  The 
words  "in  his  or  her  own  name**  may,  by  the  express  language  of  the 
statute,  be  read  in  the  plural.  Where  joint  interests  are  affected  a  joint 
action  may  be  brought. 

4.  Practice — suing  jointly — waiver  of  error  by  pleading  to  the  action. 
Where  each  of  several  parties  plaintiff  has  a  right  of  action  against  a 
defendant,  of  the  same  nature,  growing  out  of  the  same  wrong,  even  if 
no  joint  suit  is  given  by  the  statute,  and  the  defendant  elects  to  plead 
to  the  action  so  brought,  and  suffers  a  verdict  ^nd  judgment  to  go 
against  him,  he  will  thereby  waive  the  error. 

5.  Same— iraivcr  of  objection  by  failure  to  make  it  in  time.  An  ob- 
jection which  could  have  been  removed  in  the  trial  court  if  made  there, 
can  not  be  u^ed  for  the  first  time  in  an  appellate  court. 

6.  Practice  in  the  Supreme  Covilt-— matters  to  be  considered — o6- 
sence  of  bill  of  exceptions.  In  the  absence  of  a  bill  of  exceptions  this 
court  can  not  consider  the  correctness  of  the  rulings  of  the  trial  court, 
except  such  errors  as  appear  upon  the  face  of  the  record  proper. 
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7.  PiiBADiNO— de/^c<«  cured  fty  verdict.  Where  a  declftration  shows 
that  part  of  the  plaintiffs  are  minors,  their  failure  to  sue  by  guardian 
or  next  friend  is  an  error  which  is  cured  by  verdict,  under  the  Statute 
of  Amendments.  So,  also,  is  any  other  defect  in  the  declaration  which 
la  obnoxious  to  a  special  demurrer,  only. 

8.  Where  there  is  any  defect,  imperfection  or  omission  in  any  plead- 
ing which  would  be  fatal  on  demurrer,  yet  if  the  issue  joined  is  such 
as  to  require,  on  the  trial,  proof  of  the  facts  so  defectively  or  imper- 
fectly stated  or  omitted,  and  without  which  it  is  not  to  be  presumed 
the  judge  would  direct  the  jury  to  give,  or  the  jury  would  have  given, 
the  verdict,  such  defect,  etc.,  is  cured  by  the  verdict. 

9.  Judgment— «iirp/tt«a(7e  disregarded.  Where  a  verdict  and  judg- 
ment for  a  gross  sum  attempt  to  distribute  the  amount  among  the 
several  plaintiffs,  such  attempt  may  be  regarded  as  surplusage,  and 
the  defect  in  form  will  be  cured  by  the  Statute  of  Amendments. 

Writ  of  Ebror  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — hea;rd  in  tliat  court  on  writ  of  error  to  the  City  Court 
of  the  City  of  Aurora ;  the  Hon.  Russkll  P.  Goodwin,  Judge,' 
presiding. 

Messrs.  Little  &  Avery,  and  Messrs.  Alschuler  &  Murphy, 
for  the  plaintiffs  in  error. 

Mr.  Benjamin  F.  Herrinoton,  for  the  defendants  in  error. 
Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Sarah  Bell,  wife,  and  the  other  appellees,  children  of  Arthur 
Bell,  deceased,  brought  this  action  on  the  case  against  appel- 
lants, to  recover  for  an  "injury  to  their  means  of  support,"  in 
consequence  of  the  intoxication  and  resulting  death  of  said 
Arthur  Bell. 

The  substance  of  the  charge  against  the  defendants,  as  ap- 
pears from  the  declaration,  is,  that  Jacob  Helmuth,  being 
engaged  in  the  business  of  selling  intoxicating  liquors  in  the 
village  of  Yorkville,  in  Kendall  county,  this  State,  on  the  16th 
of  May,  1890,  sold,  gave  and  furnished  Arthur  Bell,  James 
Wilcox  and  Frank  Griffin  intoxicating  liquors,  whereby  they 
became  intoxicated,  and  unable  to  perceive  and  apprehend 
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danger,  etc.,  and  went  upon  the  Fox  river  in  a  certain  boat, 
where,  in  conseqaence  of  being  so  intoxicated,  they  were  thrown 
from  or  fell  out  of  said  boat  and  were  drowned.  The  first  and 
second  counts  charged  the  selling  to  Arthur  Bell  alone,  the 
third  to  the  three  parties  jointly,  the  fourth  to  Wilcox  and 
GriflBn  jointly,  the  fifth  to  Griffin  alone,  and  the  sixth  to  Wil- 
cox alone.  Following  the  last  count  is  the  allegation,  that 
during  the  time  the  defendant  Jacob  Helmuth  was  engaged 
in  the  business  of  selling  intoxicating  liquors,  as  aforesaid, 
he  occupied  a  building  owned  by  himself  and  the  defendant 
Albertina  Helmuth,  (describing  the  premises,)  and  then  and 
there  gave  and  furnished  the  intoxicating  liquors  that  caused 
the  death  of  Arthur  Bell,  and  the  defendant  Albertina  then  and 
there  knowingly  permitted  the  same,  and  permitted  the  said 
premises  to  be  so  used,  etc.  Then  follows  a  statement  of  the 
age  of  the  deceased  and  that  of  the  wife,  their  marriage,  the 
respective  ages  of  the  children,  the  oldest  being  seven  years  and 
the  youngest  four  months  old  ;  that  the  plaintiffs  were  all  de- 
pendent upon  the  father  and  husband  for  their  entire  support ; 
that  they  all  lived  together  as  one  family,  and  are  without  any 
means  of  support,  wherefore  they  have  sustained  damages,  etc. 
To  the  declaration,  and  each  count  thereof,  the  defendants 
filed  a  general  demurrer,  which  being  overruled,  they  pleaded 
the  general  issue  and  went  to  trial.  The  jury  returned  a  ver- 
dict assessing  the  plaintiffs'  damages  at  $5000,  which  they 
attempted  to  apportion  among  them  by  giving  to  the  wife 
$1500  and  to  each  of  the  children  $700.  The  clerk  recited  in 
the  record  that  there  was  a  motion  by  defendants  for  a  new 
trial,  which  was  overruled,  and  they  excepted.  Judgment  was 
entered  upon  the  verdict  in  favor  of  all  of  the  plaintiffs  for  the 
full  amount  of  the  verdict,  $5000,  but  then  proceeds  to  ap- 
portion the  amount,  as  was  attempted  by  the  verdict.  On  error 
to  the  Appellate  Court  the  judgment  of  the  circuit  court  was 
afiSrmed,  and  from  that  judgment  of  affirmance  this  writ  of 
error  is  prosecuted. 
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It  is  assigned  for  error  that  the  circuit  court  erred  in  over- 
ruling defendants'  demurrer  to  the  declaration,  in  receiving 
and  entering  the  verdict  of  the  jury,  in  denying  the  motion  for 
a  new  trial,  in  rendering  judgment  upon  the  verdict,  and  that 
the  verdict  and  judgment  are  irregular,  informal,  illegal  and 
erroneous.  No  bill  of  exceptions  whatever  appears  in  the  rec- 
ord, and,  of  course,  only  such  errors  as  appear  upon  the  face 
of  the  record  proper  can  be  considered.  The  only  questions, 
therefore,  presented  for  our  decision  are,  does  the  declaration 
sustain  the  judgment,  and  is  the  judgment  so  defective  in  sub- 
stance, upon  its  face,  as  to  require  its  reversal.  If  appellants 
desired  to  question  the  correctness  of  the  rulings  of  the  circuit 
court  on  other  errors  assigned,  they  should  have  presented 
those  rulings  by  proper  bill  of  exceptions. 

The  declaration  is  not  skillfully  drawn,  but  counsel  for  ap- 
pellants, in  the  objections  tbey  urge  against  it,  do  not  give 
due  consideration  to  the  fact  that  those  objections  come  after 
verdict,  and  to  the  effect  of  our  Statute  of  *' Amendments  and 
Jeofails."  For  instance,  it  is  insisted  that  the  declaration  is 
fatally  defective  because  it  shows  that  certain  of  the  plaintiffs 
were  minors,  who  do  not  sue  by  guardian  or  next  friend, 
whereas  the  statute  expressly  provides  that  no  judgment  shall 
be  reversed  "for  the  reason  that  the  person  in  whose  favor  the 
verdict  or  judgment  is  rendered  is  an  infant,  and  appeared  by 
attorney."  So,  the  objection  that  no  one  count  of  the  decla- 
ration suflBciently  charges  the  defendant  Albertina,  is  met  by 
the  same  statute,  in  which  it  is  provided  that  no  judgment 
shall  be  reversed  "for  the  want  of  any  allegation  or  aver- 
ment, on  account  of  which  omission  a  special  demurrer  could 
have  been  maintained."  The  allegation  of  ownership  in  the 
premises  upon  which  the  liquor  was  sold  made  Albertina 
jointly  liable  with  the  seller  of  the  intoxicating  liquors,  by 
the  terms  of  the  statute.  The  attempt  is  not,  as  is  >as8ume(], 
to  charge  her  by  a  distinct  count,  but  to  charge  her  jointly 
with  the  seller,  as  shown  by  each  of  the  counts.    That  allega- 
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tion  may  be  treated  as  a  part  of  the  whole  declaration  or  as 
a  part  of  the  last  count.  True,  a  special  demurrer  could  have 
been  sustained  to  it,  if  defendants  had  seen  fit  to  interpose  it, 
but  the  defect  is  cured  after  plea  and  verdict. 

The  position  that  no  joint  right  of  action  is  given  the  wife 
and  children  by  the  express  terms  of  the  statute,  may  be  con- 
ceded. The  language,  "severally  and  jointly,"  as  used  in 
section  9  of  the  Dram-shop  act,  has  been  held  to  apply  to  de- 
fendants, and  that  seems  to  be  the  more  natural  construction. 
We  do  not  agree,  however,  that  it  must  necessarily  follow  that 
a  joint  action  by  persons  injured  in  their  means  of  support 
can  in  no  case  be  maintained.  Here  it  is  alleged  that  the 
children,  all  of  tender  years,  and  the  wife,  resided  together  as 
one  family,  and  were  wholly  dependent  upon  the  deceased 
father  and  husband  for  support.  It  was  his  duty,  under  the 
law,  to  provide  for  them,  as  a  family,  the  necessaries  of  life 
suitable  to, their  condition,  to  the  extent  of  his  ability.  True, 
they  each  had  a  separate  right  of  action  for  the  loss  of  that 
support ;  but  it  is  impossible  to  say  that  they  did  not  suffer  a 
joint  loss,  and  we  are  unable  to  see  why,  in  such  a  case,  the 
wife  and  children  may  not  join  in  a  suit  to  recover  damages 
for  that  loss.  Certainly  no  injury  can  be  done  the  defendant 
thereby.  By  the  same  section  of  the  statute  an  action  is  given 
a  parent.  If  a  father  and  mother  living  with  a  son  upon  whom 
they  are  dependent  for  support,  and  who  is  providing  for 
them,  are  deprived  of  the  same  in  consequence  of  the  intoxi- 
cation of  the  son,  it  would  seem  unreasonable  to  hold  that  two 
actions,  instead  of  one,  should  be  brought  by  the  parents. 
This  statute  does  not,  as  seems  to  be  supposed,  require  all 
actions  under  it  to  be  brought  by  parties  injured,  severally. 
The  words  "in  his  or  her  own  name,"  may,  by  the  express  lan- 
guage of  the  statute,  (chap.  131,  sec.  1,)  be  read  in  the  plural. 
The  injury  may  be  redressed  "by  any  appropriate  form  of 
action,  in  any  of  the  courts  of  this  State  having  competent 
jurisdiction,"  and  we  can  conceive  of  no  good  reason  why. 
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where  joint  interests  are  affected,  a  joint  action  may  not  be 
brought. 

But  if  it  were  otherwise,  appellants  are  in  no  condition  to 
raise  the  question  now.  Each  of  the  parties  plaintiff  had  a 
right  of  action  against  the  defendants,  of  the  same  nature, 
growing  out  of  the  same  wrong,  and  even  though  the  statute 
does  not  authorize  a  joint  suit,  the  defendants  having  elected 
to  plead  to  the  action  so  brought,  and  suffered  a  verdict  and 
judgment  to  go  against  them,  have  waived  the  error.  Going 
to  this  and  each  of  the  foregoing  objections  is  the  general  rule, 
that  an  objection  which  could  have  been  removed  in  the  trial 
court  if  made  there,  can  not  be  urged  for  the  first  time  in  an 
appellate  court.  If  the  objection  had  been  made  in  due  time, 
the  plaintiffs  could  have  dismissed  the  suit  as  to  the  infant 
defendants,  and  proceeded  with  the  action  in  the  name  of  the 
wife  alone.     Graham  et  al,  v.  Fulford,  73  111.  596. 

We  have  carefully  examined  the  declaration,  and  are  satis- 
fied that  whatever  of  defects  there  are  in  it  are  defective  state- 
ments of  a  cause  of  action,  and  not  statements  of  a  defective 
cause,  and  can  not  therefore  be  taken  advantage  of  on  error. 
The  rale  as  laid  down  by  Chitty,  (vol.  1,  711,  712,)  quoted 
with  approval  in  Keegan  tt  al.  v.  Kinnare,  123  111.  292,  is: 
"Where  there  is  any  defect,  imperfection  or  omission  in  any 
pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted,  and  with- 
out which  it  is  not  to  be  presumed  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection  or  omission  is  cured  by  the  verdict." 
Tested  by  this  rule,  there  can  be  no  serious  question  as  to  the 
sufficiency  of  this  declaration  to  support  the  judgment  below. 

As  to  the  objection  to  the  judgment  itself,  it  is  only  neces- 
sary to  again  call  attention  to  the  Statute  of  Amendments,  and 
cite  the  cases  of  Pierson  v.  Hendricks,  88  111.  34,  and  Guild 
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v.  HaUy  91  id.  223.     Other  cases  to  the  same  effect  might  be 

referred  to,  but  the  point  is  so  clearly  covered  by  the  statute 

that  the  citation  of  decisions  is  unnecessary.    All  that  part  of 

the  entry  of  judgment  in  this  case  which  attempts  to  distribute 

the  amount  among  the  respective  plaintiffs  can  be  rejected  as 

surplusage,  and  still  a  good  judgment  remain. 

On  the  whole  record  the  judgment  of  the  Appellate  Court 

is  right,  and  should  be  affirmed. 

Judgment  affirmed. 


Thb  Peopls  ex  rel,  Friederich  Scheuber 

Fbed.  C.  Nibbe  et  al. 
Filed  at  OUava  May  8, 1894. 

1.  DBAnfAGE  DISTBTCT— may  include  a  village.  A  drainage  district 
organized  nnder  the  Farm  Drainage  act  may  include  within  its  limits 
a  pai't  of  the  territory  of  a  village  already  organized  nnder  the  general 
law  relating  to  cities  and  villages. 

2.  It  can  not  be  doubted  that  the  legislature  has  the  power  to  au- 
thorize the  organization  of  municipal  corporations  for  one  purpose, 
embracing  territory  situated  wholly  or  partly  within  the  boundaries  of 
another  municipal  corporation  already  organized  for  another  purpose. 

3.  Section  11  and  subsequent  sections  of  the  Farm  Drainage  act, 
which  provide  for  the  formation  of  districts  for  combined  drainage 
out  of  territory  lying  within  a  single  town,  merely  provide  that  the 
territory  to  be  embraced  in  the  proposed  district  shall  lie  within  one 
town.  Those  sections  are  sufficiently  broad  to  embrace  any  and  all 
contiguous  territory  within  a  town  which  is  so  circumstanced  as  to 
require  a  combined  system  of  drainage  for  agricultural  or  sanitary 
purposes,  irrespective  of  whether  any  portion  of  it  is  already  included 
within  the  boundaries  of  a  pre-existing  municipal  corporation  or  not. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
.Elbridge  Hanecy,  Judge,  presiding. 

Mr.  Jacob  J.  Kern,  State's  Attorney,  Mr.  Millard  P.  Eio- 
OLE,  and  Mr.  William  Eliot  Furnkss,  for  the  appellants. 
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Mr.  Richard  Prbndbrgast,  and  Mr.  S.  A.  Reynolds,  for  the 
appellees. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  quo  tvarranto,  brought  to  test  the 
validity  of  the  organization  of  Drainage  District  No.  one,  in 
the  township  of  Niles,  Cook  county,  claimed  to  have  been  or- 
ganized under  the  provisions  of  the  Farm  Drainage  Act.  It 
seems  to  be  conceded  that,  in  the  organization  of  the  district, 
all  the  statutory*  requirements  were  complied  with,  the  only 
objectidn  to  its  validity  being,  that  the  district  includes  a  por- 
tion of  the  territory  of  the  village  of  Niles  Center,  a  municipal 
corporation  organized  under  the  general  law  in  relation  to  the 
incorporation  of  cities  and  villages. 

It  appears  that  the  district  embraces  a  long,  narrow  and 
somewhat  irregularly  shaped  territory,  and  that  at  about  the 
middle  of  the  district,  a  portion  of  the  territory  of  the  village 
is  included,  extending  entirely  across  the  district.  It  will 
thus  be  seen  that,  if  the  portion  of  the  village  included  in  the 
district  were  omitted  therefrom,  the  district  would  be  divided 
into  two  separate  portions,  having  no  connection  with  each 
other,  and  it  may  perhaps  be  admitted  that  if  the  village  ter- 
ritory was  improperly  and  illegally  included,  the  organization 
of  the  district  must  be  held  to  be  invalid. 

But  we  are  unable  to  see  upon  what  ground  it  can  be  held 
that  the  inclusion  in  a  drainage  district  organized  under  the 
Farm  Drainage  Law  of  a  portion  of  the  territory  of  a  village 
already  ^organized  under  the  general  law  in  relation  to  cities 
and  villages  is  improper  or  unlawful.  It  can  not  be  doubted 
that  the  Legislature  has  the  power  to  authorize  the  organiza- 
tion of  municipal  corporations  for  one  purpose,  embracing 
territory  situated  wholly  or  partly  within  the  boundaries  of 
another  municipal  corporation  already  organized  for  another 
purpose. 
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This  qnestioQ  was  fully  considered  in  Wilson  v.  Board  of 
Trustees,  133  III.  44:3.  That  case  involved  the  question  of  tlie 
constitutionality  of  the  act  entitled,  "An  Act  to  create  sanitary 
districts,  and  to  remove  obstructions  in  the  DesPlaines  and 
Illinois  rivers,"  approved  May  29,  1889,  the  first  section  of 
which  provided  that,  "whenever  any  area  of  contiguous  terri- 
tory within  the  limits  of  a  single  county  shall  contain  two  or 
more  incorporated  cities,  towns  or  villages,  and  shall  be  so 
eitaated  that  the  maintenance  of  a  common  outlet  for  the 
drainage  thereof  will  conduce  to  the  preservation  of  the  public 
health,  the  same  may  be  incorporated  as  a  sanitary  district." 
One  of  iiie  questions  raised  was,  whether  it  was  within  the 
power  of  the  General  Assembly,  under  the  Constitution,  to 
authorize  the  formation  of  sanitary  districts,  disregarding  the 
existence  and  boundaries  of  pre-existing  municipal  corpora- 
tions, and,  invest  the  corporate  authorities  with  the  power  of 
taxation  for  sanitary  purposes.  In  considering  that  question^ 
we  held,  that  while  the  General  Assembly  may  vest  in  cities, 
towns  and  villages,  the  power  to  construct  sewers,  drains,  etc., 
for  sanitary  purposes,  it  may  also  create  a  corporation  within 
the  county,  and  invest  it  with  like  power,  and  so,  may  create 
a  corporation  including  both  city  and  county,  and  invest  it 
with  power  to  secure  the  public  health  by  means  of  sewer«, 
channels  and  drains ;  that  there  are  no  constitutional  restric- 
tions as  to  the  boundary  lines  of  public  or  municipal  corpora- 
tions within  which  new  corporations  may  be  formed,  except 
as  to  counties,  and  that  it  is  wholly  unnecessary  that  the  cor- 
porate authorities  of  the  new  corporation  should  be  also  the 
corporate  authorities  of  some  specific  pre-existing  corporation  ; 
that  it  therefore  violates  no  principle  of  constitutional  law  to 
create  a  district,  and  vest  it  with  powers  of  taxation  for  sani- 
tary purposes,  co-extensive  with  the  territory  to  be  controlled, 
and  that  the  propriety  of  the  creation  of  such  municipal  cor- 
poration belongs  alone  to  the  General  Assembly  and  not  to 
the  courts. 
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Precisely  the  same  doctrine  must  be  held  to  apply  to  the 
statute  under  which  the  drainage  district  now  before  us  was 
organized.  That  was  an  act  "to  provide  for  drainage  for  agri- 
cultural and  sanitary  purposes,"  etc.,  and,  upon  the  same 
principles  laid  down  in  the  case  above  cited,  the  General  As- 
sembly had  power,  under  the  constitution,  to  provide  for  the 
organizationi  of  drainage  districts,  embracing  such  territory  as 
in  the  exercise  of  its  legislative  discretion  it  thought  proper, 
wholly  irrespective  of  whether  the  territory  to  be  thus  organ- 
ized into  a  drainage  district,  or  tfny  part  of  it,  was  already 
embraced  within  the  boundaries  of  a  pre-existing  municipal 
corporation. 

We  are  also  of  the  bpinion  that  the  provisions  of  the  Farm 
Drainage  Act  can  not  be  so  interpreted  as  to  exclude  from  a 
drainage  district  to  be  organized  under  them,  the  territory 
already  embraced  within  the  limits  of  an  incorporated  village. 
Section  eleven  of  the  act  and  subsequent  sections  which  pro- 
vide for  the  formation  of  districts  for  combined  drainage  out 
of  territory  lying  within  a  single  town,  merely  provides  that 
the  territory  to  be  embraced  within  ttie  proposed  district  shall 
lie  within  one  town.  3  Starr  &  Cur.  Stat.  443,  ct  seq.  The 
provisions  of  these  sections  are  suflBciently  broad  to  embrace 
any  and  all  contiguous  territory  within  a  town  which  is  so 
circumstanced  as  to  require  a  combined  system  of  drainage 
for  agricultural  or  sanitary  purposes  wholly  irrespective  of 
whether  any  portion  of  it  is  already  included  within  the  bound- 
aries of  a  pre-existing  municipal  corporation  or  not.  And  we 
know  of  no  other  provision  of  the  statute,  and  are  referred  to 
none,  by  which  any  further  limitation  in  this  respect  is  im- 
posed. 

By  the  judgment  of  the  Circuit  Court,  the  petition  for  a 
writ  of  quo  warranto  was  dismissed,  and  we  are  of  the  opinion 
that,  upon  the  facts  appearing  in  the  record  that  judgment 
was  proper,  and  it  will  therefore  be  aflBrmed. 

Judgment  ajirmed. 


Digitized  by  CjOOQ IC 


Village  of  Dwight  r.  Hayes. 


273 


Syllabus. 


simhRAin 


The  Village  of  Dwight 

V. 

John  A.  Hayes. 

Filed  at  Ottatca  May  8,  1894. 

1.  Ntjisanob— po^^ua'on  of  a  atream — preventing  by  injunction,  A 
court  ol  equity  has  jurisdiction  to  prevent  the  pollution  of  the' water 
in  a  stream  by  emptying  tlie  sewage  of  a  city  therein,  whereby  the 
water  will  be  rendered  unwholesome  and  unfit  for  use,  and  a  private 
nuisance  will  be  created  in  the  premises  of  a  land  owner  over  which 
the  stream  flows. 

2.  Where  such  a  nuisance  is  shown,  though  causing  inconsiderable 
damage,  a  court  oflequity  will  enjoin  its  continuance ;  and  in  deciding 
upon  the  right  of  a  proprietor  to  an  injunction  against  the  creation  of 
such  a  nuisance,  the  court  will  not  consider  tl^e  convenience  of  the 
public.  The  fact  that  a  large  population  will  be  affected  by  the  inter- 
rnption  of  the  use  of  a  system  of  sewers,  is  immaterial,  where  the  rights 
of  an  individual  owner  are  affected. 

3.  The  fact  that  the  creek  into  which  the  sewage  of  a  city  is  proposed 
to  be  emptied  by  a  system  of  sewers,  near  the  farm  of  the  complainant, 
is  not  a  running  stream  during  all  portions  of  the  year,  but  during 
very  dry  weather  contains  only  small  pools  or  ponds  of  water  standing' 
in  the  deeper  parts  of  its  channel,  will  only  serve  to  aggravate  the 
nuisance  when  the  complainant's  land  is  situated  but  a  little  distance 
from  the  proposed  point  for  the  discharge  of  the  sewage,  and  is  crossed 
over  by  the  creek.  ' 

4.  Same — enjoining — before  the  right  ia  ealabliahed  at  law.  It  is  a 
general  rule,  formerly  strictly  enforced,  that  before  a  court  of  equity 
would  interfere  to  restrain  a  private  nuisance,  the  complainant  must 
establish  his  right  in  a  court  of  law.  But  this  rule  has  been  somewhat 
relaxed  in  modem  times,  and  when  a  case  is  clear,  so  as  to  be  free  from 
substantial  doubt  as  to  the  right  to  relief,  and  it  is  evident  that  a  nui- 
sanee  per  ae  is  sought  to  be  created,  equitable  relief  will  be  granted 
witliout  first  resorting  to  an  action  at  law. 

5.  Where  the  discharge  of  the  sewage  of  a  village  into  a  creek  pol- 
lutes and  corrupts  the  waters  of  the  stream  as  it  flows  across  a  party's 
/and,  and  thereby  creates  a  nuisance  per  ae,  and  there  is  no  doubt  of 
sncb  party's  rights,  he  will  be  entitled  to  an  injunction  restraining  the 
creation  of  the  threatened  nuisance. 

6.  Easbmbnt — how  created— parol  licenae — revocation^.  The  right  of 
a  Tilla^^e  to  pollute  the  waters  of  a  creek  by  discharging  sewage  into 
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it,  ia  in  the  nature  of  an  easement,  which  can  be  created  only  by  grant 
or  prescription ;  and  a  mere  oral  consent  to  such  pollution  of  the  Rtream 
will  vest  In  the  village  no  right  not  in  the  power  of  the  party  giving 
the  consent,  at  any  time  to  revoke.  Nor  will  the  fact  that  the  village 
has  expended  money  or  incurred  liability  on  the  faith  of  such  parol 
license,  present  any  obstacle  to  such  revocation. 

7.  OrFEB  OF  SETTLEMENT — OS  evidence  of  amount  of  claim.  A  party 
whose  personal  or  property  rights  are  threatened  with  irreparable 
injury,  may  offer  to  accept  a  specified  sum  of  money  as  a  full  compen- 
sation for  the  threatened  injury;  but  such  offer,  when  rejected,  will 
have  no  tendency,  as  against  the  party  making  it,  to  show  the  amount 
or  nature  of  his  damages. 

8.  The  law  favors  offers  of  settlement,  and  will  not  permit  theii> 
afterward  to  be  used  to  the  prejudice  of  the  party  who  makes  them. 
So  the  offer  of  a  land  owner  to  accept  a  certain  sum  for  the  privilege 
of  emptying  a  sewer  into  a  s^ieam  flowing  over  his  land,  and  thereby 
polluting  the  water,  when  rejected  by  the  other  party,  can  not  be  re* 
sorted  to  for  the  purpose  of  showing  that  the  damages  to  such  owner 
and  his  property,  which  would  result  from  discharging  the  sewage  of 
a  village  into  the  creek,  may  be  adequately  remedied,  by  a  judgment 
at  law. 

^  Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Liv- 
•ingston  county ;  the  Hon.  C.  R.  Starr,  Judge,  presiding. 

Messrs.  Mayo  &  Widmkr,  Mr.  George  W.  Patton,  and  Mr* 
E.  S.  McIlduff,  for  the  appellant. 

Messrs.  Rkeves  &  Boys,  for  the  appellee. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  John  A.  Hayes. 
against  the  Village  of  Dwight,  to  restrain  the  village  from  con- 
structing a  system  of  sewers,  so  that  the  same  will  discharge 
the  sewage  of  the  village  into  Gooseberry  creek,  a  stream  of 
water  running  through  the  complainant's  land.  The  com- 
plainant owns  and  resides  on  a  farm,  containing  about  212 
acres,  situate  in  Grundy  county,  and  adjoining  the  south  line 
of  the  county.  The  village  of  Dwight  is  an  incorporated 
village,  having  a  population  of  about  1600,  and  situated  ia 
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Livingston  county,  and  about  a  mile  or  a  mile  and  a  half  south 
of  the  south  line  of  Grundy  county.  *  Gooseberry  creek  has  its 
head-waters  several  miles  south  of  Dwight  in  two  separate 
branches,  one  of  which  runs  through  the  village,  the  two  form- 
ing a  junction  about  a  half  mile  below  on  the  land  of  David 
Mc Williams,  and  running  thence  in  a.  northerly  direction 
across  the  complainant's  laiid,  which  adjoins  that  of  Mc  Wil- 
liams on  the  north,  and  emptying  into  Mazon  creek. 

Gooseberry  creek,  as  the  evidence  shows,  is  a  stream  in 
which  water  constantly  flows,  except  during  certain  portions 
of  the  dry  weather  in  summer^  and  during  that  time,  it  con- 
tains pools  of  water  at  different  places  along  its  channel,  suf- 
ficient in  quantity  and  of  sufficient  purity  to  furnish  drink  for 
cattle  and  other  domestic  animals  kept  by  the  owners  of  the 
lands  through  which  it  flows.  The  complainant,  as  it  appears, 
occupies  and  uses  his  land  as  a  stock  farm,  and  has  been  accus- 
tomed, for  many  years,  to  use  the  creek  for  watering  his  stock, 
and  he  has  also  been  accustomed,  during  the  Avinter  season, 
to  take  from  it  his  supply  of  ice  for  use  during  the  summer. 

In  the  summer  of  1892,  the  village  of  Dwight  commenced 
the  construction  of  a  system  of  sewers  which  were  to  be  so 
constructed  as  to  discharge  the  sewage  of  the  village  into 
Gooseberry  creek  at  a  point  on  the  land  of  Mc  Williams,  a 
short  distance  below  the  confluence  of  the  two  branches  of  the 
creek.  The  complainant  thereupon  filed  his  bill  to  restrain 
the  village  from  discharging  the  sewage  from  its  proposed  sys- 
tem of  sewers  into  the  creek,  alleging  that  there  was  a  constant 
supply  of  living  water  in  the  creek,  sufficiently  pure  and  good 
for  stock ;  that  the  complainant  was  using  his  farm  as  a  stock 
farm,  and  relied  upon  the  waters  of  the  creek  for  the  purposes 
of  watering  his  stock,  and  that  he  cut  ice  therefrom  and  stored 
the  same  at  his  residence  for  the  use  of  his  family,  and  that 
the  discbarge  of  the  sewage  into  the  creek  would  render  the 
water  thereof  unfit  for  the  domestic  uses  above  referred  to,  and 
^'ould  also  cause  noxious  odors  to  spread  over  the  complain- 
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ant's  farm  and  about  bis  place  of  residence,  thereby  rendering 
the  same  unbealthful  and  uncomfortable  as  a  place  in  which 
to  live,  and  so,  would  cause  irreparable  damage  to  the  com- 
plainant's premises  and  place  of  residence,  and  would  create 
a  nuisance. 

On  the  filing  of  the  bill,  an  injunction  pendente  lite  was 
awarded  as  prayed  for,  and  an  answer  and  replication  having 
been  afterwards  filed,  the  cause  was  heard  on  pleadings  and 
proofs,  and  at  such  hearing  a  decree  was  entered  by  the  Cir- 
cuit Court,  dismissing  the  bill  at  the  complainant's  6osts  for 
want  of  equity,  but  without  prejudice  tT)  the  complainant's 
right  to  prosecute  an  action  at  law.  On  appeal  by  the  com- 
plainant to  the  Appellate  Court,  the  decree  was  reversed  and 
the  cause  remanded  with  directions  to  the  Circuit  Court  to 
enter  a  decree  in  favor  of  the  complainant  making  the  injunc- 
tion perpetual.  From  the  judgment  of  reversal,  the  village  of 
Dwight  now  appeals  to  this  court. 

A  large  number  of  witnesses  were  examined,  and  the  testi- 
mony in  the  record  is  very  voluminous  and  to  a  very  consid- 
erable degree  conflicting.  Among  other  things,  the  opinions 
of  many  witnesses  were  taken  as  to  what  would  be  the  prob- 
able eflfects  upon  the  waters  of  the  creek,  as  they  flow  across 
the  complainant's  land,  and  upon  the  surrounding  atmosphere, 
of  discharging  the  sewage  of  the  village  into  the  creek  a  short 
distance  above  his  premises.  While  some  of  these  witnesses 
seem  to  be  of  the  opinion  that  no  serious  pollution  of  the 
water  would  result,  and  no  nuisance  be  created,  we  concur  in 
the  opinion  of  the  Appellate  Court  that  the  decided  prepon- 
derance of  the  evidence  sustains  the  conclusion  that  the  water 
would  thereby  become  so  polluted  as  to  render  it  unfit  for 
domestic  use,  or  for  the  drink  of  domestic  animals.  And  this 
view  is  strongly  reinforced  by  the  inherent  probabilities  of 
the  case. 

Such  being  the  case,  there  can  be  no  doubt,  as  it  seems  to 
us,  as  to  the  right  of  the  complainant  to  relief  in  equity.     As 
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said  by  Mr.  High,  in  his  Treatise  on  Injunctions,  sec.  810: 
"Frequent  ground  of  application  for  the  preventive  aid  of 
equity  is  found  in  cases  of  the  poUution  of  water  by  the  flow 
of  sewage  from  towns  or  cities  into  streams  whose  waters  are 
thereby  injured  and  rendered  unfit  for  use.  In  cases  of  this 
nature,  the  preventive  jurisdiction  of  equity  is  well  established, 
the  general  doctrine  being,  that  the  fouling  or  pollution  of 
water  in  a  stream  by  such  sewage  constitutes  a  nuisance  and 
affords  sufiBcient  ground  for  relief  by  injunction.  In  con- 
formity with  this  doctrine,  the  owners  of  land  upon  the  banks 
of  a  river  below  a  city  may  enjoin  the  city  authorities  from 
polluting  the  river  by  sewage." 

In  Gould  on  Waters,  sec.  546,  the  rule  is  laid  down  as  fol- 
lows :  "An  authority  over  sewage  is  not  an  authority  to  com- 
mit a  nuisance.  An  owner  of  land  upon  a  stream  below  a  city 
is  entitled  to  an  injunction  against  injury  by  the  outflow  of 
sewage.  So  an  injunction  will  lie  to  prevent  the  opening  of 
additional  sewers  int®  a  stream  in  such  a  manner  b^  to  render 
the  water  unfit  for  use,  and  it  is  not  a  defense  that  the  city  can 
lawfully  enter  upon  the  premises  of  those  who  use  the  sewer 
for  the  purpose  of  abating  the  nuisance.  And  if  a  few  house- 
holders upon  the  stream  have  used  it  as  a  drain,  a  modern 
board  can  not  found  a  prescriptive  right  to  corrupt  the  stream 
upon  such  usage.  If  any  nuisance  of  this  kind  be  shown, 
though  causing  inconsiderable  damage,  equity  will  enjoin  its 
continuance.  In  deciding  upon  the  right  of  a  proprietor  to  an 
injunction  against  such  a  nuisance,  the  court  will  not  consider 
the  convenience  of  the  public.  The  fact  that  a  large  popula- 
tion will  be  affected  by  an  interruption  of  the  use  of  the  system 
of  sewers  is  immaterial,  where  the  rights  of  an  individual  are 
invaded."  See  also,  Wood  on  Nuisances,  sec.  683,  et  seq. 
See  also,  Dierka  v.  Commissioners  of  Hightvays,  142  111.  197. 

It  is  true  the  creek  in  question  is  not  a  running  stream  dur- 
ing all  portions  of  the  year,  but  during  very  dry  weather  con- 
tains only  small  pools  or  ponds  of  water  standing  in  the  deeper 
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places  along  its  channel.  But  this  fact  manifestly  would  only 
tend  to  aggravate  the  nuisance,  especially  in  those  places  sit- 
uated, as  is  the  complainant's  land,  hut  a  little  distance  from 
the  proposed  point  for  the  discharge  of  the  sewage.  The  nec- 
essary result  would  be,  that  in  the  hot  and  dry  weather  of 
summer,  the  offensive  substances  discharged  from  the  sewer 
would  accumulate  and  remain  at  or  near  the  point  of  discharge, 
not  only  defiling  and  polluting  the  pools  of  water  standing  in 
that  portion  of  the  channel,  but  emitting  noxious  vapors,  cor- 
rupting  and  poisoning  the  atmosphere  in  that  vicinity. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is  sought 
to  be  sustained  on  the  ground  that  before  the  complainant  is 
entitled  to  an  injunction,  he  must  bring  his  suit  at  law  and 
have  his  right  determined  by  a  jury.  "While  it  is  a  general 
rule,  and  one  which  was  formerly  enforced  with  very  consid- 
erable strictness,  that,  before  a  court  of  equity  will  interfere 
by  injunction  to  restrain  a  private  nuisance,  the  complainant 
must  establish  his  right  in  a  court  of  law,  that  rule  has  in 
modern  times  been  somewhat  relaxed.  In  Oswald  v.  Wdf, 
129  111.  200,  in  discussing  this  branch  of  equity  jurisdiction, 
we  said :  "Even  this  power  was  formerly  exercised  very  spar- 
ingly and  only  in  extreme  cases,  at  least  until  after  the  right 
and  question  of  nuisance  had  been  settled  at  law.  While  in 
modem  times  the  strictness  of  this  rule  has  been  somewhat 
relaxed,  there  is  still  a  substantial  agreement  among  the 
authorities,  that  to  entitle  a  party  to  equitable  relief  before 
resorting  to  a  court  of  law,  his  case  must  be  clear,  so  as  to  be 
free  from  all  substantial  doubt  as  to  his  right  to  relief.** 

We  are  disposed  to  think  that  the  complainant's  case  is  one 
which,  within  the  rule  as  thus  laid  down,  entitles  him  to  an 
injunction,  without  having  first  established  his  right  at  law. 
None  of  the  substantial  facts  upon  which  his  right  rest^  are 
controverted.  His  title  to  and  possession  of  the  land  across 
which  the  creek  in  question  runs,  and  the  intention  of  the  vil- 
lage to  construct  its  system  of  sewers  and  discharge  its  sewage 
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into  the  creek  a  few  rods  above  his  land,  are  admitted.  It  is 
true,  some  witnesses  are  produced  who  express  the  opinion 
that  the  proposed  discharge  of  the  sewage  of  the  village  into 
this  stream  will  not  have  the  effect  of  materially  polluting  the 
water  in  the  creek,  but  in  our  judgment,  little  weight  is  to  be 
given  to  the  testimony  of  witnesses  who  attempt  to  swear  con- 
trary to  known  and  established  natural  laws.  That  the  sew- 
age of  a  village  of  1600  inhabitants  discharged  into  a  small 
stream,  will  materially  pollute  the  water  of  the  stream  and 
render  it  unfit  for  domestic  use,  for  at  least  a  few  rods  below 
the  point  of  discharge,  is  a  proposition  too  plain,  and  too 
thoroughly  verified  by  ordinary  experience  and  observation, 
to  admit  of  reasonable  doubt.  That  such  disposition  by  the 
village  of  its  sewage  will  create  and  constitute  a  nuisance 
per  86,  is  a  proposition  too  plain  for  serious  question. 

The  case  of  Wahle  v.  Reinbach,  76  111.  322,  was  a  bill  in 
equity  for  an  injunction  to  restrain  a  threatened  nuisance,  the 
nuisance  consisting  of  constructing  a  privy  on  a  lot  adjoining 
that  of  the  complainant,  within  eight  feet  of  the  complainant's 
dwelling  house  and  cellar,  and  within  twenty  feet  of  the  well 
from  which  the  complainant  and  his  family  were  supplied  with 
water  for  drinking,  cooking  and  other  domestic  purposes.  It 
was  urged  by  the  defendant  that,  before  an  injunction  could 
issue  in  a  case  of  that  character,  it  was  necessary  that  it  should' 
be  previously  determined  by  a  jury  in  a  trial  at  law  that  a 
nuisance  in  fact  existed.  This  contention  was  overruled,  the 
court  citing  in  support  of  its  judgment,  among  various  other 
authorities,  the  following  passage  from  Kerr  on  Injunctions: 
**The  court  will  not,  in  general,  interfere  until  an  actual  nui- 
sance has  been  committed ;  but  it  may,  by  virtue  of  its  juris- 
diction to  restrain  acts  which,  when  completed,  will  result  in 
a  ground  of  action,  interfere  before  any  actual  nuisance  has 
been  committed,  where  it  is  satisfied  that  the  act  complained 
of  will  inevitably  result  in  a  nuisance."  It  was  accordingly 
held  that  a  privy  so  constructed  and  located  as  to  corrupt  the 
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water  of  a  well  used  for  domestic  purposes,  or  so  near  the 
complainant's  dwelling  house  as  to  annoy  him  in  the  proper 
enjoyment  of  his  property,  constituted  a  nuisance  2>«r  se,  and 
that  no  preliminary  declaration  of  thai;  fact  by  a  jury  was 
necessary  to  give  a  court  of  equity  jurisdiction. 

We  are  satisfied  that  the  same  rule  should  be  applied  here. 
The  discharge  of  the  sewage  of  the  village  into  the  creek, 
thereby  corrupting  the  waters  of  the  stream  as  it  flows  across 
the  complainant's  land,  would  create  a  nuisance  j)er  se,  and 
the  complainant  was  therefore  clearly  entitled  to  an  injunc- 
tion restraining  the  creation  of  such  threatened  nuisance. 

But  it  is  contended  that  the  complainant  gave  his  consent 
to  the  construction  of  the  proposed  system  of  sewers,  and  to 
the  discharge  of  the  sewage  of  the  village  into  the  creek,  and 
that  he  thereby  estopped  himself  from  any  right  to  the  relief 
now  prayed  for.  The  evidence  shows  that,  .when  the  con- 
struction of  the  proposed  system  of  sewers  was  in  contempla- 
tion, a  public  meeting  of  the  citizens  of  the  village  of  Dwight 
was  called  by  the  municipal  authorities,  to  consider  the  ad- 
visability of  constructing  the  proposed  sewers,  and  that  the 
complainant  was  one  of  those  who  attended  the  meeting.  It 
also  appears  that  during  the  meeting,  his  views  were  called 
for,  and  that  he  thereupon  made  a  few  remarks  in  which,  as 
'is  claimed,  he  expressed  bis  approbation  of  the  enterprise,  and 
his  willingness  that  the  sewers  should  be  so  constructed  as  to 
discharge  the  sewage  into  the  creek.  He  testifies,  on  the 
other  hand,  that  he  at  the  time  supposed  that  the  sewer  under 
consideration  was  merely  a  sewer  to  convey  ofif  the  sewage 
from  the  buildings  of  the  Keeley  Institute,  and  not  a  general 
system  of  sewers  for  the  entire  village,  and  that  whatever  he 
may  have  said  had  reference  solely  to  that  one  sewer,  and 
that  he  did  not  intend  to  be  understood  as  consenting  to  a 
discharge  into  the  creek  of  all  the  sewage  of  the  village,  and 
there  are  some  circumstances  corroborative  of  the  complain- 
ant's account  of  the  matter. 
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How  far,  if  at  all,  the  subseqaent  action  of  the  village  au- 
thorities ^as  .taken  in  reliance  upon  Mrhat  was  said  by  the 
complainant  at  this  meeting  does  not  appear,  but  the  evidence 
shows  that  they  subsequently  caused  plans  and  specifications 
of  the  proposed  system  of  sewers  to  be  prepared  at  consider- 
able expense,  adopted  the  necessary  ordinance  providing  for 
its  construction,  and  entered  into  a  contract  with  certain  par- 
ties to  construct  the  sewers  at  a  stipulated  price.  It  also  ap- 
pears that  the  contractors,  after  the  execution  of  the  contract, 
commenced  its  performance,  by  placing  on  the  ground  consid- 
erable quantities  of  brick  and  tile  for  the  sewers.  After  this 
was  done,  the  authorities  of  the  village  applied  to  the  com- 
plainant for  a  deed  granting  to  them  the  right  to  discharge 
the  sewage  into  the  creek  but  that  the  complainant  refused  to 
give,  and  it  is  conceded  that  he  then  or  thereafter  revoked  any 
oral  license  which  he  may  have  given  to  the  village  to  dis- 
charge its  sewage  in  that  manner. 

The  most  that  can  b,e  said  of  the  complainant's  consent  to 
the  proposed  system  of  sewers,  if  he  in  fact  gave  such  consent, 
is,  that  it  was  a  mere  oral  license  which  was  revocable  at  any 
time  by  the  licensor.  The  right  to  pollute  the  waters  of  the 
creek  by  discharging  the  sewage  into  it  was  in  the  nature  of 
an  easement,  which  could  be  created  only  by  grant  or  pre- 
scription, and  a  mere  oral  consent  to  such  pollution  of  the 
stream  vested  in  the  village  no  right  which  it  was  not  in  the 
power  of  the  complainant  at  any  time  to  recall.  Nor  did 
the  fact  that  the  village  had  expended  money  or  incurred  lia- 
bilities in  the  matter  of  constructing  the 'sewers  present  any 
obstacle  to  such  revocation.  St.  Louis  Nat,  Stock  Yards  v. 
Wiggins  Ferry  Co.  112  111.  384;  Woodward  v.  Seely,  11  id. 
157 ;  Tiedeman  on  Real  Prop.  sec.  653,  and  cases  cited  in  note. 

So  far  as  the  village  expended  money  or  incurred  liabilities 
in  the  matter  of  constructing  the  proposed  sewers,  it  must  be 
held  to  have  done  so  with  full  knowledge  of  the  fact  that  the 
complainant  bad  in  no  way  obligated  himself  to  allow  the 
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sewage  to  be  discharged  into  the  creek,  bj  any  binding  act  or 
instrument,  and  that  he  was  at  liberty  at  any4;ime  to  recall 
the  consent  which  he  had  orally  given.  And  if  under  these 
circumstances,  and  without  seeking  to  obtain  from  him  any 
grant  of  the  right  of  way  over  his  land,  or  the  execution  by 
him  of  any  other  binding  obligation  in  the  premises,  the  vil- 
lage authorities  saw  fit  to  take  steps  towards  the  construction 
of  the  sewers,  they  are  hardly  in  a  position  to  invoke  the  doc- 
trine of  estoppel  for  the  purpose  of  precluding  the  complain- 
ant from  the  assertion  of  bis  legal  or  equitable  rights  in  the 
premises. 

It  is  finally  insisted  that  the  complainant  has  a  complete 
and  adequate  remedy  at  law,  and  that  relief  in  equity  should 
be  denied  for  that  reason.  We  do  not  understand  counsel  as 
denying  that  ordinarily,  in  cases  of  private  nuisances  of  this 
character,  the  threatened  damage  is,  in  a  legal  sense,  irrep- 
arable, so  as  to  call  for  the  interposition  of  equity,  but  it  is 
claimed  that,  because  the  complainant,  at  the  request  of  the 
village  authorities,  submitted  a  proposition  or  offer  to  permit 
the  discharge  of  sewage  into  the  creek  upon  certain  specified 
terms,  he  thereby  conclusively  admitted  that  bis  damages 
were  capable  of  admeasurement  in  money,  and  therefore  cap- 
able of  being  completely  compensated  at  law.  The  proposi- 
tion submitted  was  as  follows : 

u^  A.  Buck:  "Dwight,  III.,  7/28,  1892. 

'*Dear  Sir — About  the  sewer,  will  say :  That  I  will  require 
the  creek  made  straight  by  the  Grosh  house,  and  cleaned  up 
through  the  willows  below  the  same,  and  the  creek  fenced  on 
both  sides,  three-board  and  two- wire  fence ;  two  bridges  made 
across  the  creek ;  said  fence  and  bridges  to  be  kept  in  repair 
by  the  city  without  expense  to  me,  and  for  being  deprived  of 
the  use  of  said  creek  for  stock  watering,  ice  cutting,  etc.,  con- 
sideration will  be  five  thousand  dollars  ($5000).  This  leaves 
the  stench  question  open.  j  ^  Hayes  " 
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This,  on  being  submitted  to  the  village  board,  was  promptly 
ejected.  We  are  unable  to  see  that  any  such  force  or  effect 
an  be  given  to  this  proposition  as  is  contended  for.  A  party 
rhose  personal  or  property  rights  are  threatened  with  irrep- 
rable  injury,  may,  if  he  sees  fit,  offer  to  accept  a  speoified 
um  of  money  as  a  fall  compensation  for  the  threatened  in- 
iiry,  bnt  such  offer,  when  submitted  and  rejected,  can  have 
0  tendency,  as  against  the  party  making  it,  to  show  the 
mount  or  nature  of  his  damages.  In  cases  of  this  character 
s  in  others,  the  law  favors  offers  of  settlement,  and  will  not 
ermit  them  afterwards  to  be  used  to  the  prejudice  of  the  par- 
es who  make  them.  So  here,  the  offer  of  settlement  can  not 
e  resorted  to  for  the  purpose  of  showing  that  the  damages 
)  the  plaintiff  and  his  property  which  would  result  from  dis- 
darging  the  sewage  of  the  village  into  the  creek  might  be 
dequately  remedied  by  a  judgment  at  law. 

We  concur  with  the  Appellate  Court  in  its  conclusions,  and 

s  judgment  will  be  alBrmed. 

Judgment  affirmed. 


loO  283 
63a  296 
150  288 

George  J.  Herrick  .'^    ^ 

V. 

Thomas  Lynch  et  al. 

•  Filed  at  Ottawa  May  8, 1894, 

1.  Attorney — taking'  deed  to  aid  grantor  in  defrauding  creditors, 
Tiere  a  person  conveys  aU  his  real  estate  to  his  legal  adviser,  for  the 
urpose  of  placing  it  beyond  the  reach  of  his  creditors  as  weU  as  to 
tcnre  a  debt  dne  the  grantee,  and  is  induced  to  do  so  by  the  advice 
id  artifice  of  the  grantee,  a  court  of  equity  will  treat'^the  deed  as  a 
ortgage,  and  allow  a  redemption,  notwithstanding  the  fraud  attend- 
ig  the  transaction,  the  parties  not  being  in  pari  delicto. 

2.  Equity  will  not  tolerate  the  idea  that  an  attorney  may  make  use 
\  his  peculiar  power  over  his  client  to  procure  a  contract  which  is 
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llleg^al  and  contrary  to  public  policy,  and  to  then  invoke  the  aid  of  the 

^';  s  law  to  enable  him  to  retain  that  which  he  has  obtained  through  his 

>;^  fraudulent  artifices. 

■' ,  < 

3.    CnAVCKB,Y— jurisdiction — toaiver  of  right  to  question.    Where  a 

;^  court  of  equity  obtains  jurisdicUon  of  the  parties  and  the  subject 

!;;4  r  matter,  it  will  not  pass  upon  the  accounts  of  the  parties  by  piecemeal; 

/  and  when  the  defendant  takes  issue  in  respect  of  olaims  of  indebted- 

v-"  ness  against  him,  and  answers  on  the  merits,  he  will  waive  ali  right  he 

may  have  had  to  question  the  jurisdiction  of  the  court. 

■J  Appeal  from  the  Appellate  Court  for  the  First  District; — 

;  *  heard  in  that  court  on  appeal  from  the  Circuit  Court  of  DeEalb 

'^^.  county;  the  Hon.  Chables  Kbllum,  Judge,  presiding. 

•  -;  This  is  an  appeal  from  a  judgment  of  the  Appellate  Court, 

y  ••  aflSrming  a  decree  of  the  circuit  court.     The  facts  disclosed 

by  the  record  are  sufficiently  stated  b^  the  Appellate  Court, 
as  follows: 
\.'  "In  the  year  1888  Thomas  Lynch,  Sr.,  died  in  DeKalb 

^ '  county,  seized  of  two  farms,  one  in  DeKalb  county  and  one  in 

LaSalle  county,  leaving  no  widow,  but  seven  children,  his  only 
1^  heirs-at-law.      His  son  Thomas  Lynch,  Jr.,  was  appointed 

administrator  of  his  estate,  and  during  his  administration 
invested  a  part  of  the  funds  of  the  estate  in  the  purchase 
of  lot  3  in  Mallory's  addition  to  Leland,  in  LaSalle  county, 
and  had  a  conveyance  of  the  same  made  to  himself  and  his 
brother,  Charles  Lynch.  Subsequently  a  conveyance  was  ob- 
tained from  George  Lynch,  one  of  the  children,  of  his  interest 
in  the  real  estate  of  his  father,  to  Thomas  and  Charles  Lynch. 
A  reckoning  was  had  between  Thomas  and  Charles  afid  the 
other  children,  and  $2300  was  borrowed  by  Thomas  from  one 
Meinke  to  make  good  funds  which  he  had  appropriated  from 
the  personal  assets  of  the  estate,  and  at  the  same  time  Charles 
borrowed  from  the  same  party  $700,  the  other  children  be- 
coming security  for  Thomas  and  Charles.  Thomas  secured  a 
deed  from  Charles  of  his  interest  in  the  town  lot  in  Leland, 
and  he  and  Charles  executed  to  their  brothers  and  sisters  a 
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mortgage  on  all  of  their  interest  in  their  lands  for  the  purpose 
of  indemnifying  them  as  surety  on  the  indebtedness  to  Meinke. 
"On  the  7th  day  of  August,  1890,  one  Llewellyn  obtained 
a  judgment  against  Thomas  and  Charles  for  $200.     On  the 
12th  of  August,  1890,  appellant,  George  J.  Herrick,  obtained 
judgment  against  Thomas  and  Charles  on  a  note  of  $175, 
upon  which  Charles  was  surety.    On  August  5,  1890,  Charles 
executed  and  delivered  to  his  brother,  James  Lynch,  a  mort- 
gage for  $2000  on  all  his  interests  in  the  real  estate.     On  the 
17th  and  18th  days  of  December,  Thomas  executed  quitclaim 
deeds  to  Herrick  of  all  his'interest  in  the  real  estate  inherited 
from  his  father,  and  the  town  lot  in  Leland.     In  May,  1891, 
a  bill  for  partition  of  the  farm  lands,  and  for  an  accounting 
between  the  parties  interested  therein,  was  filed  by  all  the 
children  except  Thomas,  making  Thomas  and  appellant  par- 
ties defendant.     The  bill  charged  default  upon  the  part  of 
Thomas  in  failing  to  indemnify  the  complainants  as  surety 
upon  the  Meinke  indebtedness,  and  asked  that  the^  rents  and 
profits  of  lot  3  received  by  Herrick  after  his  purchase  from 
Thomas  be  paid  over  on  such  indebtedness,  and  asking  a  fore- 
closure of  the  mortgage  given  by  Thomas  to  his  brothers  and 
sisters  on  said  town  lot  3.     In  June,  1891,  an  amendment  to 
the  bill  was  filed,  setting  up  the  judgments  mentioned  above, 
against  Charles  and  Thomas,  and  the  mortgage  indebtedness 
from  Charley  to  James,  and  alleging  IJbat  it  was  about  $1200. 
Herrick  answered,  denying  the  validity  of  the  mortgage  from 
Charles  to  James,  averring  that  it  was  given  for  no  consid- 
eration, and  for  the  purpose  of  defrauding  the  creditors  of 
Charles.    Thomas  failing  to  answer,  a  default  was  entered 
against  him. 

**A  decree  was  entered  finding  the  title  in  the  farm  lands 
as  above  set  forth,  finding  that  Herrick  owned  an  undivided 
three-fourteenths,  subject  to  the  incumbrances,  by  virtue  of  his 
purchase  from  Thomas,  and  appointing  commissioners  to  par- 
tition the  lands.     The  commissioners  reported  that  the  lands 
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were  not  susceptible  of  partition,  and  appraised  the  same  at 
$13,770.  A  decree  for  sale  was  entered,  and  in  October,  1891, 
the  lands  were  sold  under  the  decree  for  $16,210.  A  few- 
days  before  the  sale  Thomas  filed  an  interpleader,  charging 
that  Herrick  held  title  to  his  interest  in  the  real  estate  simply 
as  security  for  the  note  upon  which  judgment  was  entered 
against  him  and  Charles,  that  Herrick  had  collected  rents 
on  the  lot  amounting  to  $137,  which  should  be  applied  upon 
the  note,  and  that  he  had  offered  to  pay  Herrick  the  balance 
due  him,  and  requested  a  reconveyance,  which  was  refused. 
The  interpleader  asks  that  the  master  in  chancery,  out  of  the 
proceeds  of  the  sale,  may  pay  what  balance  may  be  due  Her- 
rick, and  that  Herrick  be  required  to  reconvey  lot  3  to  him. 
He  subsequently  filed  an  amendment  to  his  bill,  in  which  he 
claims  ^to  have  paid  other  moneys  to  Herrick.  The  question 
of  accounting,  liens,  validity  of  the  mortgage  from  Charles  to 
James,  having  been  reserved,  the  case  was  referred  to  the 
master  in  chancery  to  take  proofs  and  make  findings  as  to  all 
the  matters  pertaining  thereto,  and  the  controversy  between 
Herrick  and  Thomas  Lynch,  it  being  agreed  that  Herrick 
should  be  considered  as  denying  all  the  material  allegations 
in  the  so-called  interpleader. 

"There  was  no  controversy  on  the  general  question  of  ac- 
counting between  Thomas  Lynch  and  his  brothers  and  sisters, 
but  the  contest  was  as  to  the  validity  of  the  n^ortgage  from 
Charles  to  James,  and  as  to  whether  the  deeds  from  Thomas 
to  Herrick  were  given  only  as  security  for  indebtedness  held 
by  Herrick  against  Thomas  and  Charles,  merely,  or  were  ab- 
solute conveyances,  and  whether  Thomas  advanced  to  Her- 
rick the  sums  of  money  claimed  by  his  amended  interpleader. 
The  master  reported  adversely  to  Herrick  on  all  of  the  con- 
troverted questions.  Exceptions  were  filed  to  his  report,  and 
upon  a  hearing  the  court  overruled  the  same  and  rendered  a 
decree  approving  the  master's  report,  finding  that  the  note 
and  mortgage  from  Charles  to  Jam^s  was  valid  and  security 


Digitized  by  CjOOQ IC 


Herbiok  v.  Lynch  et  al.  287 

Statement  of  the  ease. 

for  a  debt  of  $1270,  with  interest;  finding  the  deeds  from 
Thomas  Lynch  to  Herrick  were  given  as  security  only  for  in- 
debtedness, and  should  be  treated  as  mortgages;  that  the 
indebtedness  from  Thomas  Lynch  to  George  J.  Herrick  had 
been  paid ;  that  Thomas  Lynch  advanced  to  George  J.  Her- 
rick the  sum  of  $490  over  and  above  the  net  rents  of  lot  3 ; 
that  the  rents  had  over-paid  Herrick  $160.78,  and  ordered 
that  Herrick  pay  to  Lynch  the  $150.78.  From  this  decree 
Herrick  appealed." 

On  entering  its  judgment  of  aflSrmance,  the  Appellate  Court 
filed  the  following  opinion : 

Harkbr,  p.  J. :  '*The  controverted  questions  in  this  case 
are :  First,  whether  the  quitclaim  deeds  executed  and  deliv- 
ered to  appellant  on  the  17th  and  18th  of  December,  1890, 
were  given  to  secure  indebtedness  to  be  treated  in  equity  as 
mortgages,  or  were  absolute  conveyances ;  second,  whether,  in 
the  event  of  that  question  being  decided  against  appellant, 
relief  should  not  be  denied  Thomas  Lynch,  on  the  ground  that 
the  conveyances  were  made  with  fraudulent  purpose  of  hin- 
dering and  delaying  creditors ;  third,  whether  Thomas  Lynch 
advanced  to  appellant  the  sums  of  money  claimed  by^  the 
amended  interpleader,  as  it  is  called  in  this  case,  and  allowed 
ty  the  master  in  chancery ;  fourth,  whether  the  alleged  ad- 
vances to  appellant  could  become  the  subject  of  adjudication 
in  a  court  of  equity ;  fifth,  whether  the  mortgage  from  Charles 
Ijynch  to  James  Lynch  was  made  in  good  faith  and  valid. 

"The  evidence  in  this  record  shows  that  Thomas  Lynch, 
through  mismanagement  in  the  administration  of  his  father's 
estate,  had  become  largely  indebted  to  the  estscte,  and  involved 
in  difficulties  with  his  brothers  and  sisters.  In  his  embar- 
rassment he  applied  to  appellant,  a  lawyer  without  license, 
for  advice  and  financial  aid.  Appellant  furnished  him  some 
money,  abd  undertook,  through  his  advice,  to  lead  him  out  of 
his  difficulties.  We  entertain  but  little  doubt  that  while  ap- 
pellant was  thus  acting  as  a  legal  adviser,  various  schemes  by 
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which  creditors  of  Thomas  could  be  defeated  of  their  claims 
were  discussed  and  considered  by  the  two.  We  are  of  the 
belief  that  these  schemes  were  suggested  by  appellant. 

•*We  have  carefully  examined  the  testimony,  and  have 
reached  the  conclusion  that  the  master's  report  and  the  find- 
ing of  the  court,  that  the  deeds  from  Thomas  Lynch  to  appel- 
lant were  given  as  security  for  indebtedness,  and  should  be 
treated  as  mortgages,  were  corr'^ct.  It  was  a  large  amount  of 
property  to  secure  so  small  an  indebtedness,  and  one  of  the 
purposes  may  have  been  to  prevent  other  creditors  from  reach- 
ing it.  We  do  not  think,  however,  that  under  the  circum- 
stances there  should  be  an  application  of  that  rule  of  equity 
which  denies  relief  to  one  party  against  another  when  both 
have  been  engaged  in  a  fraudulent  transaction.  The  parties 
were  not  in  pari  delicto.  One  was  legal  adviser,  the  other 
client.  The  advice  of  the  former  being  adopted,  he  procured 
title  to  the  latter's  interest  in  valuable  real  estate.  Equity 
will  not  tolerate  the  idea  that  an  attorney  may  make  use  of 
his  peculiar  power  over  his  client  to  procure  a  contract  which 
is  illegal  and  contrary  to  public  policy,  and  to  then  invoke  the  . 
aid  of  the  law  to  enable  him  to  retain  that  which  he  has  ob- 
tained through  his  fraudulent  artifices.  1  Story's  Eq.  Jur 
sec.  300 ;  Baehr  v.  Wolf  et  al.  59  111.  474. 

"We  do  not  feel  warranted  in  disturbing  the  finding  as  to 
the  state  of  accounts  between  appellant  and  Thomas  Lynch, 
and  the  order  that  appellant  should  pay  Thomas  the  sum  of 
$150.78.  There  was  a  sharp  conflict  betwen  the  parties  on 
this  branch  of  the  case.  The  master,  who  heard  the  testi- 
mony and  stated  the  account,  saw  the  witnesses  and  observed 
their  manner  of  testifying.  His  opportunities  for  judging 
correctly  their  credibility  were  superior  to  ours. 

"We  think  the  court  had  jurisdiction  to  adjudicate  upon 
the  matter  of  advances  made  by  Thomas  Lynch  to  appellant. 
Having  obtained  jurisdiction  of  the  parties  and  the  subject 
matter,  there  was  no  necessity  of  litigating  over  these  accounts 
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by  piecemeal.  Having  answered  to  the  so-called  interpleader, 
and  taken  issue  upon  the  claim  of  this  indebtedness,  he  waived 
all  right,  if  he  had  any,  to  the  question  of  jurisdiction. 

"The  views  above  expressed  fully  dispose  of  the  contention 
that  the  mortgage  from  Charles  Lynch  to  James  Lynch  was 
inyalid.  We  may  say,  however,  without  entering  into  detail 
upon  the  merits  of  that  question,  that  the  evidence  satisfies 
us  that  the  mortgage  was  made  in  good  faith.'*. 

Messrs.  Cabnes  &  Dunton,  for  the  appellant. 

Messrs.  Jonks  &  Bogers,  and  Mr.  T.  M.  Cliff,  for  the 
appellee  Thomas  Lynch,  Jr. 

Mr.  LuTHEB  Lowell,  for  the  appellee  James  Lynch. 

Per  Curiam  :  Counsel  on  both  sides  have  filed  in  this  court 
the  same  briefs  prepared  by  them  for  and  used  in  the  Appel- 
late Court,  and  no  proposition  is  raised  here  which  was  not 
presented  to  and  passed  upon  by  that  court.  All  the  contro- 
verted questions  raised  are  essentially  questions  of  fact,  and 
as  to  most  of  them  the  evidence  is  to  a  great  extent  conflict- 
ing. We  have  examined  the  record  with  care,  and  are  of  the 
opinion  that  the  evidence  sustains  the  decree.  The  opinion 
of  thi  Appellate  Court,  as  it  seems  to  us,  fairly  and  properly 
disposes  of  the  points  made  by  counsel,  and  any  further  dis- 
cussion of  them  by  us  would  therefore  be  superfluous.  We 
are  disposed  to  adopt  the  opinion  of  that  court,  and  for  the 
reasons  there  stated,  the  judgment  affirming  the  decree  will 
be  affirmed. 

Judgment  affirmed. 


19--160  JXaL. 
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John  L.  Pitterson  

SOthaLBAfl 
V. 

The  Brabrook  Tailoring  Company  et  al. 

FiUd  at  Ottawa  May  8,  2894, 

1.  Voluntary  assignment— ir^oi  constitutes.  A  transfer  of  property^, 
to  be  treated  as  a  Toluntary  assignment  under  the  statute,  must  be 
a  oohveyance  to  an  assignee  in  trust  for  the  creditors.  A  transfer  of 
property  by  an  insolvent  directly  to  his  creditor,  for  the  purpose  of 
securing  or  providing  the  means  for  the  payment  of  that  creditor,  only, 
is  not  a  voluntary  assignment. 

2.  Bamk— whether  effected  by  giving  Judgment  notes.  The  giving  of 
judgment  notes  by  an  insolvent  corporation,  due  on  demand,  to  three 
of  its  creditors,  followed  by  the  entry  of  judgments  thereon  and  the 
levy  of  executions  on  all  the  tangible  property  of  the  corporation,  will 
not,  of  itself,  constitute  a  voluntary  assignment,  nor  is  it,  in  any  proper 
sense,  a  diversion  or  misappropriation  of  a  trust  fund. 

3.  Insolvent  corporation— prc/crrinflr  creditors.  The  mere  fact 
that  a  corporation  may  be  insolvent  does  not  so  far  charge  its  direct- 
ors and  ofiQcers  with  the  character  and  functions  of  trustees  as  to  take 
from  them  the  power  to  make  preferential  transfers  of  the  corporate 
assets,  so  long  as  they  act  in  good  faith,  and  do  not  attempt  to  prefer 
themselves. 

4.  Same — misapplying  funds— effect  on  innocent  creditors.  A  cor- 
poration being  unable  to  meet  its  obligations,  procured  a  loan  of  $5000 
from  certain  of  its  creditors  to  enable  it  to  continue  business,  and  gave 
them  its  judgment  notes  for  their  debts  and  such  loan,  which  notes 
were  payable  on  demand.  The  creiiitors,  becoming  fearful  of  trouble 
with  other  creditors,  caused  judgments  to  be  entered  on  their  notes, 
and  took  out  executions,  which  were  levied  on  all  the  tangible  prop- 
erty of  the  corporation.  The  $5000  loan  was  afterward  paid  over  to  the 
principal  stockholder,  to  apply  on  indebtedness  to  her :  Held,  that  the 
misapplication  of  the  loan  could  not  affect  the  creditors  thus  secured, 
they  being  in  no  respect  privy  to  such  misapplication. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  M.  F.  Tulby,  Judge,  presiding. 
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Mr.  James  A.  Fetebson,  for  the  appellant : 

The  assets  of  an  insolvent  corporation  are  a  trust  fund  for 
creditors,  and  it  can  not  prefer  its  officers  ^hen  they  are 
creditors.  When  it  ceases  to  do  business  it  can  not  prefer 
creditors.  Railway  Co.  v.  Ham,  114  U.  S.  58T;  Melvin  v. 
Insurance  Co.  80  111.  446 ;  Insurance  Co.  v.  Manufacturing  Co. 
97  id.  537;  Queenan  v.  Palmer,  117  id.  619;  Mining  Co.  v. 
Edwards,  103  id.  472 ;  Clapp  v.  Peterson,  104  id.  27 ;  Mining 
Co.  V.  Mining  Co.  116  id.  170;  Beach  v.  Miller,  130  id.  162. 
Insolvency  is  but  the  condition  of  inability  to  meet  one's 
obligations  as  the  same  become  due,  or  in  the  usual  course  of 
business  or  trade.  Atwater  v.  Bank,  40  111.  App.  501 ;  Wol- 
verton  v.  Taylor  Co.  30  id.  70. 

When  a  debtor  has  formed  a  determination  to  voluntarily 
dispose  of  his  whole  estate,  it  is  immaterial  into  how  many 
parts  the  performance  is  broken.  The  law  will  regard  all  his 
acts  having  such  object  as  one  transaction.  White  v.  Cotz- 
hausen,  129  U.  S.  329;  Preston  v.  Spaulding,  120  111.  208. 

An  assignment  is  a  transfer  without  compulsion,  by  a 
debtor  to  an  assignee,  in  trust,  to  apply  the  same  to  the 
payment  of  his  debts,  and  returning  the  surplus,  if  any,  to 
the  assignor.  Farwell  v.  Cohen,  138  111.  216 ;  FarweU  v.  Nils- 
son,  133  id.  45. 

Where  an  insolvent  debtor,  quitting  business,  determines  to 
yield  dominion  of  his  entire  estate  to  a  few  creditors,  and 
transfers  substantially  all  his  property  to  a  few  creditors  by 
way  of  preferences,  such  acts  will  be  declared  to  constitute  a 
Toluntary  assignment,  and  such  preferences  will  be  set  aside 
as  against  the  statute.     White  v.  Cotzhausen,  129  U.  S.  329. 

Messrs.  Tbnnet,  Chuboh  &  Coffeen,  for  the  appellees : 
It  was  competent  for  the  corporation  to  prefer  appellees  as 
creditors  and  turn  its  property  over  to  them  in  payment,  if 
there  is  no  fraud.    Reichwald  v.  Hotel  Co.  106  111.  439 ;   War- 
rert  v.  Bank,  149  id.  9. 
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Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  John  L.  Peterson 
against  the  Brabrook  Tailoring  Company,  its  stockholders 
and  ofl&cers,  and  certain  of  its  creditors  and  others,  praying, 
among  other  things,  that  certain  judgments  by  confession 
against  the  company  be  vacated  and  set  aside,  and  the  liens 
of  the  executions  issued  thereon  be  cancelled,  and  that  the 
company  be  wound  up,  a.  receiver  appointed,  and  its  assets 
collected  and  distributed  pro  rata  among  all  its  creditors.  The 
suit  was  brought  by  the  complainant  as  a  stockholder  and 
creditor  of  the  company,  and  the  bill  was  filed  in  his  own  be- 
half, and  in  behalf  of  all  other  creditors  of  the  company  who 
might  choose  to  become  parties  and  share  in  the  costs  and 
expenses  of  the  litigation. 

The  Brabrook  Tailoring  Company  was  a  corporation  organ- 
ized under  the  laws  of  this  State  February  5,  1887,  with  a 
capital  stock  of  $50,000,  divided  into  500  shares  of  $100  each. 
Of  this  stock,  on  the  organization  of  the  company,  Ida  E. 
Brabrook,  wife  of  William  P.  Brabrook,  became  the  owner  of 
489  shares,  William  F.  Brabrook  Jr.,  a  son,  of  five  shares, 
Arthur  G.  Brabrook,  another  son,  of  five  shares,  and  William 
F.  Brabrook,  the  husband,  of  one  share.  Ida  E.  Brabrook  was 
elected  president,  Arthur  G-.  Brabrook  vice  president,  and  Wil- 
liam F.  Brabrook  Jr.  secretary  and  treasurer,  and  the  three 
constituted  the  board  of  directors,  and  held  their  respective 
oBSces  until  December  13,  1890,  the  date  of  the  company's 
failure. 

The  judgments  by  confession,  which  are  the  principal  sub- 
jects of  litigation,  were  all  entered  December  13,  1890,  and 
consisted  of  one  judgment  in  favor  of  William  B.  Boe  for 
$8878.42,  one  in  favor  of  Hinkleman,  Jackson  &  Co.,  for 
$6440.08,  and  one  in  favor  of  Einzie  &  Callinan  for  $2795.23. 
These  were  all  entered  on  promissory  notes  and  warrants  of 
attorney  executed  that  day,  the  notes  being  drawn  payable 
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on  demand,  and  the  papers  being  executed  by  the  secretary 
of  the  company  in  pursuance  of  a  resolution  of  the  board  of 
directors  adopted  the  same  day  authorizing  their  execution. 
On  these  judgments  writs  of  execution  were  immediately  issued 
and  levied  on  the  property  of  the  company. 

The  original  bill  contained  various  charges  against  the 
stockholders  and  officers  of  the  company  of  fraud  in  connec- 
tion with  its  organization  and  the  disposition  of  its  property, 
and  it  also  charged  that  the  three  notes,  warrants  of  attorney 
and  judgments  were  each  the  result  of  a  fraudulent  conspir- 
acy between  these  creditors  and  William  P.  Brabrook  and 
William  F.  Brabrook  Jr.,  "to  ruin  and  destroy  the  business  of 
the  company,  lay  waste  its  property,  and  defraud  its  stock- 
holders and  creditors."  It  appears  that  on  the  same  day  on 
v?hich  the  notes  and  warrants  of  attorney  were  given,  the  com- 
pany, as  further  security  to  these  creditors  for  their  debts, 
assigned  to  them  its  outstanding  book  accounts,  and  the  bill 
charged  that  such  assignment  was  the  result  of  a  similar 
fraudulent  conspiracy. 

On  filing  the  bill,  an  order  was  entered  appointing  a  receiver, 
but  on  appeal  to  the  Appellate  Court  from  such  order,  it  was 
held  that  the  bill  was  not  sufficient  on  its  face  to  authorize 
the  appointment  of  a  receiver,  and  the  order  was  accordingly 
reversed.  Brabrook  Tailoring  Co.  v.  Belden  Bros,  d  Co,  40 
Ul.  App.  326. 

A  demurrer  to  the  bill  being  sustained,  the  bill  was  amended 
BO  as  to  allege,  among  other  things,  that  at  the  date  of  the 
judgment  notes  and  the  entry  of  the  judgments,  the  Brabrook 
Tailoring  Company  was  and  for  a  long  time  prior  thereto  had 
been  insolvent,  and  that  such  fact  was  then  and  for  a  long 
time  prior  thereto  had  been  known  to  the  judgment  creditors  ; 
thait  the  property  of  the  defendant  corporation  levied  upon 
was  a  trust  fund  for  the  benefit  of  all  its  creditors,  and  should 
be  distributed  pro  rata  among  them ;  that  by  the  executions 
the  judgment  creditors  had  obtained  an  undue  and  unlawful 
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preference  over  other  creditors,  and  that  their  liens  therefore 
should  be  set  aside ;  and  the  amended  bill  prayed  that  the 
property  of  the  Brabrook  Tailoring  Company  be  declared  a 
trust  fund,  and  distributed  pro  rata  among  all  the  creditors. 

The  bill  was  duly  answered,  and  the  cause  being  heard  on 
pleadings  and  proofs,  a  decree  was  entered  dismissing  the  bill 
for  want  of  equity  at  the  complainants*  costs.  On  appeal  to 
the  Appellate  Court  the  decree  was  aflSrmed,  and  the  present 
appeal  is  from  the  judgment  of  affirniance. 

The  first  contention  by  counsel  for  the  appellant  is,  that 
the  execution  of  the  judgment  notes  was  an  illegal  preference, 
and  that  the  judgments  entered  thereon  should  be  set  aside 
at  the  instance  of  the  other  creditors,  and  the  assets  of  the 
corporation  distributed  pro  rata  among  all.  This  contention 
must  rest  either  upon  the  theory  that  the  execution  of  the 
judgment  notes  constituted  in  law  a  voluntary  assignment 
under  the  statute,  and  that  the  preference  thus  given  was  void 
under  section  thirteen,  or  that  it  constituted  a  diversion  and 
misappropriation  of  a  trust  fund  which,  by  the  insolvency  of 
the  corporation,  had  become  vested  in  the  corporate  officers, 
as  trustees  for  all  the  creditors. 

As  to  whether  these  judgment  notes  constituted  a  voluntary 
assignment,  it  is  sufficient  to  say  that,  as  has  been  repeatedly 
decided  by  this  court,  a  transfer  of  property,  to  be  treated  as 
a  voluntary  assignment  under  the  statute,  must  be  a  convey- 
ance to  an  assignee  in  trust  for  the  creditors,  and  that  a  con- 
veyance or  transfer  of  property  by  an  insolvent  directly  to  his 
creditor  for  the  purpose  of  securing  or  providing  the  means 
for  the  payment  of  that  creditor  only,  is  not  a  voluntary  as- 
signment. Weber  Y.  Mick,  131  111.  630;  FarweU  v.  Nilssonf 
133  id.  45.  In  the  first  of  these  cases  the  preference  was 
given  by  the  insolvent  debtor  by  executing  a  chattel  mortgage 
upon  his  entire  stock  of  goods  directly  to  his  creditors,  and 
in  the  second  case  it  was  given,  as  here,  by  the  execution  to 
certain  creditors  of  judgment  notes  under  which  levies  were 
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made  upon  all  his  assets.  It  follows  that  the  giving  of  the 
jadgment  notes  in  this  case,  followed  by  an  entry  of  judg- 
ments thereon  and  the  leyy  of  executions  on  all  the  tangible 
property  of  the  insolvent  corporation,  did  not  of  themselves 
constitute  a  voluntary  assignment. 

Nor  are  we  able  to  see  that  the  execution  of  the  judgment 
notes  and  the  subsequent  entry  of  the  judgments  and  levy  of 
the  executions  were,  in  any  proper  sense,  a  diversion  or  mis- 
appropriation of  a  trust  fund.  It  is  true  that  the  estate  of  an 
insolvent  corporation  is  said  to  be  a  trust  fund  for  the  use  of 
the  corporate  creditors,  but  it  is  not  the  rule  in  this  State  that 
the  mere  fact  of  insolvency  so  far  charges  the  directors  and 
officers  of  the  corp6ration  with  the  character  and  functions  of 
trustees  as  to  take  from  them  the  power  to  make  preferential 
transfers  of  the  corporate  assets,  so  long  as  they  act  in  good 
faith,  and  do  not  attempt  to  prefer  themselves.  Ragland  v. 
McFaU,  137  111.  81;  Reichwald  v.  Commercial  Hotel  Co.  106 
id.  439 ;   Warren  v.  First  Nat.  Bank,  149  111.  9. 

None  of  the  creditors  to  which  the  judgment  notes  were 
given  were  stockholders,  officers  or  agents  of  the  corporation, 
and  no  want  of  good  faith  is  shown  with  which  they  at  least 
are  in  any  degree  chargeable.  The  bill,  it  is  true,  charges 
fraudulent  conspiracies  between  them  and  the  officers  of  the 
company,  but  we  fail  to  find  such  charges  sustained  by  the 
proof.  Without  attempting  to  review  the  evidence,  it  is  sufB- 
cient  to  say  that,  instead  of  proving  them,  it  conclusively 
establishes  their  falsity. 

Nor  is  it  shown,  as  counsel  for  the  complainant  insists,  that 
the  officers  or  agents  of  the  corporation  acted  as  the  agents  of 
these  creditors  and  in  that  capacity  obtained  for  them  their 
preferences.  It  appears  that  those  of  them  who  were  non- 
residents of  Chicago  received  telegrams  from  an  officer  or 
agent  of  the  corporation  summoning  them  to  Chicago,  and 
that,  upon  their  arrival,  negotiations  were  entered  into  between 
the  officers  of  the  corporation  and  these  creditors,  which  re- 
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suited  in  their  advancing  to  the  corporation  the  sum  of  $5000 
in  cash,  the  several  creditors  contributing  to  that  sum  in  the 
pro  rata  proportion  of  their  then  existing  claims  against  the 
corporation,  and  that  the  judgment  notes  in  question  were 
thereupon  executed  to  them  for  the  amounts  then  owing  them 
respectively,  including  the  contribution  of  each  to  the  $5000 
loan.  At  that  time,  as  the  evidence  tends  to  show,  the  cor- 
poration was  a  going  concern,  and  its  officers  expected  and 
hoped  that  with  the  aid  of  the  loan  thus  obtained,  they  would 
be  able  to  surmount  their  existing  financial  embarrassments 
and  continue  in  business.  Upon  the  receipt  of  the  judgment 
notes  these  creditors  employed  counsel  of  their  own,  and  sub- 
sequently, on  the  same  day,  as  appears,  in  consequence  of 
some  intimation  received  by  counsel  as  to  the  probable  action 
of  other  creditors,  they  advised  the  immediate  entry  of  judg- 
ments and  issue  of  executions,  which  was  done.  But  the  evi- 
dence fails  to  show  that,  beyond  the  execution  and  delivery  of 
the  judgment  notes,  the  officers  or  agents  of  the  corporation 
had  any  agency  in  the  entry  of  the  judgments  or  the  levying 
of  the  executions. 

Even  if  it  be  true,  as  is  alleged,  that  the  larger  portion  of 
the  $5000  advanced  by  these  creditors  was  afterwards  in  fact 
paid  over  to  the  principal  stockholder  of  the  corporation  to 
apply  on  its  indebtedness  to  her,  such  fact  can  in  no  degree 
affect  the  rights  of  these  creditors.  There  is  no  evidence  that 
such  use  of  the  money  was  contemplated  by  the  creditors  at 
the  time  they  made  the  loan,  or  that  they  were  in  any  respect 
privy  to  its  subsequent  misapplication. 

The  conclusion  to  which  we  have  arrived  renders  it  unnec- 
essary for  us  to  notice  various  other  propositions  urged  by 
counsel  in  their  briefs.  We  are  of  the  opinion  that,  for  the 
reasons  above  stated,  the  Circuit  Court  properly  entered  its 
decree  dismissing  the  bill  for  want  of  equity,  and  the  judgment 
of  the  Appellate  Court  affirming  that  decree  will  be  affirmed. 

Judgment  affirmed. 


Digitized  by  CjOOQ IC 


Bbomlsy  v.  The  Pb'oplb. 


297 


SylUbus. 


William  Bromley 

V. 

The  People  of  the  State  op  Illinois. 

Filed  at  Ottawa  May  8, 1894. 

1.  Crivikaii  liAW— bxtbgii art— rfe^ned.  Burglary,  at  the  oommon 
law,  is  where  a  person  breaks  and  enters  any  dwelling  house  by  night, 
with  intent  to  commit  a  felony  therein,  whether  such  felonious  intent 
be  executed  or  not.  But  under  our  statute  burglary  may  be  committed 
by  day  as  well  as  by  night. 

2.  Same — sufficiency  of  indictment  for  burglary.  Under  section  408 
of  the  Criminal  Code,  and  section  36  of  the  same  code,  as  amended  in 
1885,  it  is  unnecessary  to  charge  in  an  indictment  that  the  crime  was 
committed  either  *in  the  night  time"  or  "in  the  day  time,"  in  order  to 
constitute  a  charge  of  burglary  under  the  existing  law  of  this  State. 
An  indictment  which  fails  to  allege  that  the  crime  was  committed 
either  by  day  or  by  night,  would  clearly  be  a  good  charge  of  burglary 
oommitted  in  the  day  time. 

3.  Where  a  burglary  is  not  alleged  to  have  been  committed  in  the 
night  time,  it  would  seem  that  only  the  punishment  provided  for 
burglary  in  the  least  aggravated  degree  can  be  imposed. 

4.  Same — degrees  in  punishment.  Under  our  statute,  burglary  com- 
mitted in  the  day  time,  or  in  respect  to  a  building  not  a  dwelling  house, 
is  punishable  by  imprisonment  for  not  less  than  one  nor  more  than 
twenty  years.  If,  however,  the  offense  is  committed  in  the  night  time, 
and  in  respect  to  a  dwelling  house,  then  the  minimum  punishment  is 
flve  years ;  and  if  the  burglary  of  a  dwelling  house  is  in  the  night  time, 
and  the  burglar  has  a  deadly  weapon,  a  deadly  drug  or  an  anaesthetic 
upon  his  person  or  in  his  possession,  then  not  only  is  the  minimum 
imprisonment  five  years,  but  there  is  no  limit  to  the  maximum  term  of 
imprisonment. 

5.  Same— proo/  of  burglary  as  charged.  "Where  the  time  laid  in  an 
indictment  is  material,  then  it  must  be  specifically  proved  as  set  out  in 
tbe  indictment.  And  it  is  also  a  general  rule  that  all  descriptive  aver- 
ment«  in  an  indictment  must  be  proved  as  laid.  So  a  charge  of  burglary 
in  the  night  time  is  not  sustained  by  proof  of  a  burglary  committed  in 
tlie  day  time,  and  it  is  error  to  admit  in  evidence  proof  of  a  burglary 
in  the  day  time. 

6.  Criminal  liAW — variance  —  when  averments  must  be  proved  as 
charged.  Where  allegations  are  made,  if  they  be  such  as  to  enter 
snl>stantially  into  the  description  of  the  crime,  so  that  they  can  not  be 
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^'rc  severed  from  it  without  rendering  the  description  applicable  to  an- 

'  ^i    .  other  and  different  offense,  (different  in  fact,  if  not  in  natnre,)  then 

-f .  each  allegation  must  be  proved,  or.  the  indictment  is  not  sustained. 

7.  New  TRiAii — Moaiver  of  Biaiemeni  of  reasons  in  writing.  Where  a 
motion  for  a  new  trial  is  submitted  without  any  statement  in  writing 
of  the  grounds  therefor,  without  objection,  such  statement  will  be 

;- /'  treated  as  waived,  and  the  want  of  it  can  not  be  urged  in  an  appellate 

court. 

8.  Same — overruling  motion — preserving  exceptions.  It  is  sufficient 
if  the  bill  of  exceptions  shows  a  motion  for  a  new  trial  was  made  and 

v:      ,  overruled,  and  an  exception  taken.    In  such  case,  the  court  to  which 

•    :  the  record  is  taken  on  appeal  or  writ  of  error  can  consider  the  pro- 

Sry'  priety  of  refusing  the  motion  for  a  new  trial. 


Vr 


^     '  Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 

t*  Hon.  0.  H.  HoRTON,  Judge,  presiding. 

Messrs.  Stirlen  &  King,  for  the  plaintiff  in  error. 

Mr.  M.  T.  Moloney,  Attorney  General,  Mr.  T.  J.  Scofisld, 
• ,  and  Mr.  M.  L.  Newell,  for  the  People. 

:",  Mr.  Chief  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  indictment  upon  which  William  Bromley,  plaintiff  in 
error,  was  convicted  in  the  Criminal  Court  of  Cook  county, 
and  sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  one  year,  contained  three  counts, — two  for  burglary 
in  the  night  time,  and  one  for  receiving  stolen  goods.  The 
';  jury  found  him  guilty  of  burglary,  the  verdict  making  no  ref- 

erence to  the  count  for  receiving  stolen  goods. 

It  is  objected,  by  defendant  in  error,  to  the  consideration  of 
the  errors  assigned  in  this  court,  that  the  record  does  not  show 
that  a  sufficient  motion  for  a  new  trial  was  made  in  the  trial 
court.  It  is  said:  "No  reasons  are  shown  upon  which  the 
'  motion  was  founded,  and  taking  the  bill  of  exceptions  most 

strongly  against  the  party  preparing  it,  it  is  fair  to  presume 
there  were  none."  And  further  said :  "The  bill  of  exceptions 
must  disclose  all  the  reasons,  if  any,  for  the  motion,  the  ruling 
of  the  court  upon  them,  and  timely  exceptions  taken.  **     The 
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bill  of  exceptions  in  the  record  contains  the  following  state- 
ments: "And  thereupon  the  jury  retired  to  consider  their 
verdict,  and  upon  the  return  of  the  same  into  court  the  de- 
fendant moved  that  the  same  be  set  aside  and  a  new  trial 
granted,  which  motion  the  court  afterwards,  and  on  the  first 
day  of  November,  1893,  overruled,  and  thereupon  rendered 
judgment  upon  the  verdict  of  the  jury,  and  passed  sentence 
upon  the  defendant,  to  which  action  of  the  court  in  overruling 
said  motion  for  a  new  trial,  in  entering  said  judgment  and  in 
passing  said  sentence,  the  defendant  thereupon  excepted." 

The  objection  to  the  consideration  of  the  errors  assigned 
is  not  well  taken.  In  Ottawa,  Oswego  and  Fox  River  VflUey 
Railroad  Co.  v.  McMath,  91  111.  104,  it  was  held  that  where  a 
motion  for  a  new  trial  is  submitted,  without  any  statement  in 
writing  of  the  grounds  therefor,  without  objection,  such  state- 
ment will  be  treated  as  waived,  and  the  want  of  it  can  not  be 
urged  in  the  Appellate  Court,  and  that  it  is  sufficient  if  the 
bill  shows  a  motion  for  a  new  trial  was  made  and  overruled 
and  an  exception  taken,  and  that  in  such  case  the  court  to 
which  the  record  is  taken  on  appeal  or  writ  of  error  can  con- 
sider the  propriety  of  refusing  the  motion  for  a  new  trial. 
This  decision  has  been  followed  in  subsequent  cases. 

The  principal  ground  that  seems  to  be  relied  upon  by  plain- 
tiff in  error  for  a  reversal  of  the  judgment  is  that  of  variance. 
One  count  of  the  indictment  charges  burglary,  without  force, 
in  the  night  time,  of  a  dwelling  house ;  another  charges  burg- 
lary, with  force,  in  the  night  time,  of  a  dwelling  house ;  and 
the  other,  as  we  have  seen,  is  for  receiving  stolen  goods.  The 
proof  is  uncontradicted  and  conclusive  that  the  burglary  of 
the  dwelling  house  was  committed  by  some  one  on  the  22d 
day  of  July,  1893,  between  the  hours  of  two  o'clock  and  five 
o'clock  in  the  afternoon,  and  in  the  day  time. 

Burglary,  at  the  common  law,  is  where  a  person  breaks  and 
enters  any  dwelling  house  by  night,  with  intent  to  commit  a 
felony  therein,  whether  such  felonious  intent  be  executed  or 
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not.  Under  oar  statute  burglary  may  be  committed  by  day  as 
well  as  by  night.  Section  36  of  the  Criminal  Code,  as  amended 
June  19,  1885,  reads  as  follows:  "Whoever,  willfully  and 
maliciously  and  forcibly,  breaks  and  enters,  or  willfully  and 
maliciously,  without  force,  (the  doors  or  windows  being  open,) 
enters  into  any  dwelling  house  *  *  *  or  other  building 
with  intent  to  commit  murder,  robbery,  rape,  mayhem,  or 
other  felony,  or  larceny,  shall  be  deemed  guilty  of  burglary^ 
and  be  imprisoned  in  the  penitentiary  for  a  term  not  less  than 
one  year  nor  more  than  twenty  years:  Provided,  however, 
that  whoever  willfully  and  maliciously  and  forcibly  breaks  and 
enters,  or  willfully  and  maliciously,  without  force,  (the  doors 
or  windows  being  open,)  enters  into  any  dwelling  house  in 
the  night  time,  with  intent  to  commit  murder,  robbery,  rape, 
mayhem,  or  other  felony,  or  larceny,  shall,  on  conviction,  be 
imprisoned  in  the  penitentiary  for  a  term  of  not  less  than  five 
years  nor  more  than  twenty  years :  Provided,  further,  that 
if,  at  the  time  of  committing  the  ofPeuse  mentioned  in  the 
proviso,  such  person  shall  be  found  with  any  deadly  weapon, 
deadly  drug  or  anaesthetic  upon  his  person  or  in  his  posses* 
sion,  he  shall,  on  conviction,  be  punished  by  imprisonment 
in  the  penitentiary  for  any  term  of  years  not  less  than  five.** 
Laws  1885,  p.  73 ;  3  Starr  &  Curtis'  Ann.  Stat.  343. 

Section  408  of  the  Criminal  Code  provides  that  every  in* 
dictment  or  accusation  of  the  grand  jury  shall  be  deemed  suf- 
ficiently technical  and  borrect  which  states  the  offense  in  the 
terms  and  language  of  the  statutes  creating  the  offense,  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily  under- 
stood by  the  jury.  It  would  seem  that  under  this  section,  and 
the  statute  of  1885  above  quoted,  it  is  unnecessary  to  charge 
that  the  crime  was  committed  either  "in  the  night  time*'  or 
"in  the  day  time,"  in  order  to  constitute  a  charge  of  burglary 
under  the  existing  law  of  this  State.  We  think  an  indictment 
which  fails  to  allege  that  the  crime  was  committed  either  by 
day  or  by  night  would  clearly  be  a  good  charge  of  burglary 
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committed  in  the  day  time.  In  People  y.  Barnhart,  59  Cal. 
381,  it  was  held  that  an  information  which  charges  the  com- 
mission of  the  crime  of  burglary,  without  stating  whether  the 
act  was  committed  in  the  night  time  or  in  the  day  time,  em- 
braces both  degrees  of  the  crime,  and  that  under  such  an 
information  it  is  competent  for  the  jury  to  find  the  defendant 
guilty  of  the  crime  in  either  degree.  For  reasons  hereafter 
stated,  we  doubt  whether,  upon  correct  rules  of  criminal  plead- 
ing, a  defendant,  upon  such  a  charge,  could  properly  be  con- 
victed, under  a  statute  such  as  ours,  of  a  burglary  committed 
in  the  night  time,  but  think  that  a  conTiction  for  burglary 
committed  in  the  day  time  could  be  sustained.  In  Summers 
V.  State,  9  Texas  App.  396,  and  in  Bravo  v.  State,  20  id.  188, 
it  was  held  that  an  indictment  for  burglary  which  failed  to 
charge  that  it  was  effected  in  the  night  time  should  be  con- 
sidered as  charging  a  daylight  burglary.  In  Michigan  the 
statutes  distinguish  between  the  degrees  of  punishment  for 
simple  and  for  aggravated  burglary,  and  in  Harris  v.  People, 
4t4  Mich.  305,  it  was  held  that  if  all  the  incidents  warranting 
the  severer  penalties  are  not  alleged  in  the  information,  then 
the  smaller  punishment  only  can  be  inflicted. 

It  is  said  in  1  Bishop  on  Criminal  Procedure,  sec.  84 :  "In 
all  cases,  without  one  exception,  the  common  law  requires 
each  and  every  individual  thing  which  itself  or  a  statute  has 
made  an  element  in  the  wrong  upon  which  the  punishment  is 
based,  to  be  alleged  in  the  indictment.  Under  our  statute  a 
burglary  committed  in  the  day  time,  or  in  respect  to  a  build- 
ing not  a  dwelling  house,  constitutes  the  offense  of  burglary, 
and  is  punishable  by  imprisoninent  for  not  less  than  one  nor 
more  than  twenty  years.  If,  however,  the  offense  is  commit- 
ted in  the  night  time,  and  in  respect  to  a  dwelling  house,  then 
the  minimum  punishment  is  five  years.  And  if  the  burglary 
of  a  dwelling  house  is  in  the  night  time,  and  the  burglar  has 
a  deadly  weapon,  a  deadly  drug  or  an  anaestlietic  upon  his 
person  or  in  his  possession,  then  not  only  is  the  minimum 
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imprisonment  fiye  years,  but  there  is  no  limit  to  the  maximum 
term  of  imprisonment.  Applying  to  the  case  of  a  burglary 
not  alleged  in  the  indictment  to  have  been  committed  in  the 
night  time,  the  rule  above  quoted  from.  Bishop,  and  that  which 
seems  to  be  the  doctrine  of  Harris  v.  People,  supra,  Summers 
T.  State,  supra,  and  Bravo  v.  State,  supra,  it  would  seem  that 
only  the  punishment  provided  for  burglary  in  the  least  aggra- 
vated degree  can  be  imposed.  ^ 

It  is,  however,  urged,  that  the  indictment  in  this  case  af- 
firmatively charges  that  the  crime  was  committed  "in  the  night 
time,"  while  the  proof  shows  that  it  was  committed  in  the  day 
time ;  that  this  constitutes  a  fatal  variance  between  the  proofs 
and  the  allegations,  and  that  it  was  error  in  the  trial  court  to 
refuse  to  exclude  the  evidence  from  the  jury,  and  error  to- 
overrule  the  motion  for  a  new  trial.  Wh«n  allegations  are 
made,  if  they  be  such  as  to  enter  substantially  into  the  de- 
scription of  the  crime,  so  that  .they  can  not  be  severed  from 
it  without  rendering  the  description  applicable  to  another  and 
different  offense,  (different  in  fact,  if  qot  in  nature,)  then  such 
allegation  must  be  proved,  or  the  indictment  is  not  sustained.. 
(People  V.  White,  24  Wend.  520,  670.)  Where  the  time  laid  in 
an  indictment  is  material,  then  it  must  be  specifically  proved 
as  set  out  in  the  indictment.  (10  Am.  and  Eng.  Ency.  of 
Law,  p.  562,  and  authorities  cited  in  note  1.)  It  is  also  a 
general  rule  that  all  descriptive  averments  in  an  indictment 
must  be  proved  as  laid.  Here,  the  averment  that  the  offense 
was  committed  in  the  night  time  is  not  impertinent  or  for- 
eign, but  enters  substantially  into  the.  description  of  the  crime 
charged,  and  is  material,  as  affecting  the  minimum  of  the 
punishment  that  could  be  imposed.  TJie  prosecution  having 
charged  that  the  burglary  was  committed  in  the  night  time^ 
was  required  to  prove  it.  This  was  expressly  decided  in 
Guynes  v.  State,  25  Texas  App.  584.  There  the  conviction  was 
for  burglary,  the  indictment  charging  a  burglary  in  the  night 
time.     The  court  instructed  the  jury  that  they  might  convict 
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the  evidence  showed  that  the  barglary  was  committed  either 
I  the  day  time  or  in  the  night  time.  It  was  held  that  this 
as  error,  and  that  under  the  indictment  a  conviction  could 
ily  be  had  for  a  burglary  committed  in  the  night  time.  See, 
[so,  Waters  v.  StaU,  53  Ga.  567. 

In  the  case  at  bar  we  think  it  was  error  to  refuse  to  exclude 
le  evidence  from  the  jury,  and  to  overrule  the  mdtion  for  a 
3W  trial.    The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jameb  Elson  et  al.  
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Filed  at  Ottawa  May  8,  2894. 

1.  Dedication — by  person  not  the  owner.  In  1854  the  husband  of  the 
naer  of  land  made  a  plat  thereof  into  blocks  and  lots,  as  an  addition 

a  city,  which  plat,  showed  a  block  without  numbers,  which  was  not 
vided  into  lots  as  were  the  other  blocks,  and  upon  the  face  of  which 
are  the  words  "Public  Square,"  and  the  plat  was  recorded :  Held,  that 
ere  was  no  effectual  dedication  of  the  square  by  reason  of  the  eze- 
Ltion  and  recording  of  the  plat. 

2.  A  dedication  of  property  for  public  use  is  In  the  nature  of  a  con- 
>yance  for  the  purposes  of  the  use,  but  a  person  can  convey  or  donate 
>  more  or  greater  estate  than  he  holds.  If  he  has  no  title,  or  his  title 
conditional,  and  it  fails,  the  dedication  also  will  fail. 

3.  Same — vesting  title  in  the  village — rights  of  lot  owners.  Whatever 
g;ht  the  public  may  have  to  the  use  of  a  block  marked  in  the  plat  of 
I  addition  as  a  public  square,  will,  on  the  incorporation  of  the  village 

which  It  lies,  vest  in  such  village,  as  the  representative  of  the  pub- 
3 ;  and  whatever  easements  or  privileges  the  purchasers  of  lots  in  the 
Ldition  are  entitled  to  claim  in  such  square  as  appurtenant  to  their 
ts,  must  be  regarded  as  belonging  to  them  as  a  part  of  the  village  so 
corporated. 

4.  Tbbspass  quabe  cXiAUSUU  fbegit — plea  of  liberum  tenementum— 
idgment  conclusive  of  title.  It  has  been  held  that  if,  in  an  action  of 
espass  quare  clausum  f regit,  the  defense  pleaded  is  liberum  tene^ 
entum,  Judgment  for  the  plaintiff  is  conclusive  upon  the  defendant 
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when  he  afterward  attempts  to  set  np  title,  subject  to  the  qualification 
that  the  close  described  in  the  second  action  is  the  same  as  that  de- 
scribed in  the  first. 

5.  Other  decisions  hold,  that  while  the  judgment  in  such  case  wiU 
not  be  regarded  as  conclusive,  yet  it  may  be  shown  by  parol  evidence, 
or  otherwise,  that  the  question  of  title  was  actually  tried  and  passed 
upon  in  the  action  of  trespass.  Such  a  judgment  is  necessarily  conclu- 
sive as  to  what  appears  from  the  record  or  is  shown  by  parol  to  have 
been  involved  in  the  issues  made  by  the  pleadings  in  the  suit,  and  to 
have  actually  come  in  question  on  the  trial. 

6.  In  an  action  qf  trespass  quare  claitaum  fregit,  brought  in  respect 
to  a  block  of  land  in  a  village,  the  defendant  pleaded  title  in  the  vil- 
lage, and  that  the  block  had  been  previously  dedicated  to  the  public 
for  a  public  square;  that  such  dedication  had  been  accepted  by  the 
public,  and  that  the  village  was  simply  possessing  itself  of  the  block 
for  its  own  benefit :  Held^  that  a  judgment  for  the  defendant  upon 
such  issues  must  be  regarded  as  res  judicata  so  far  as  the  right  of  the 
village  to  possess  and  use  the  block  as  and  for  a  public  square  was 
concerned,  and  also  conclusive  upon  lot  owners  in  the  village  to  the 
rights  they  might  otherwise  have  to  such  use  of  the  block,  because 
their  rights  were  dependent  upon  those  of  the  village. 

7.  Same— ^is^  of  the  action.  While  the  action  of  trespass  quart 
clauaum  f regit  does  not  necessarily  involve  the  title  or  seizin,  yet  the 
gist  of  the  action  is  the  injury  to  the  possession.  Hence,  the  judgment 
in  such  action  will  ordinarily  be  conclusive  upon  the  right  of  possession. 

Wbit  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding. 

This  is  a  bill  filed  by  plaintiffs  in  error  against  the  defend- 
ant in  error  to  enjoin  the  latter  from  interfering  with  the  pos- 
session of,  or  title  to,  a  block  of  ground,  alleged  to  be  a  "public 
square,"  and  to  declare  a  deed  of  the  same  executed  to,  and 
held  by,  defendant  in  error,  to  be  null  and  void.  A  demurrer 
was  filed  to  the  bill,  the  demurrer  was  sustained,  and  the  bill 
was  dismissed.     The  case  is  brought  here  by  writ  of  error. 

The  facts  alleged  in  the  bill  are  substantially  as  hereinafter 
set  forth.  On  March  1,  1854,  one  Mary  McGinnity,  since 
deceased,  was  seized  in  fee  of  80  acres  in  Kichwoods  township 
in  Peoria  County,  upon  which  she  then  was,  and  for  a  long 
time  bad  been,  living  with  her  husband,  Hugh  W.  McGinnity. 
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On  that  day,  Hugh  W.  McGinnity  made  a  plat  of  said  prem- 
ises, or  of  a  part  thereof,  and  wrote  upon  the  face  thereof  the 
words:  "Plat  of  McGinnity's  Addition  to  the  City  of  Peoria," 
and  recorded  the  same.     The  plat  shows,  that  the  property 
was  laid  off  into  streets  and  alleys  and  blocks,  and  that  all 
the  blocks,  except  one,  were  divided  into  lots,  but  that  in  the 
center  of  the  plat  is  one  entire  block,  not  subdivided  into  lots, 
upon  the  face  of  which  are  the  words :    "Public  Square,"  and 
drawings  of  trees.     A  copy  of  the  plat  is  attached  to  the  bill, 
and  it  is  therein  alleged,  that  such  plat  "has  been  recognized 
by  the  general  public  as  a  valid  plat,  and  that  innumerable 
conveyances  have  been  made  with  reference  thereto."    On 
May  20,  1856,   Mary  McGinnity  obtained  a  divorce  from 
Hugh  W.  McGinnity  for  his  fault.     Thereafter,  while  sole  she 
accepted  conveyances  to  herself  of  certain  of  said  lots  which 
had  been  previously  conveyed  away,  such  conveyances  desig- 
nating the  property  therein  described  as  being  in  McGinnity's 
Addition  to  the  City  of  Peoria ;  and  she  made  conveyances  of 
property  embraced  in  said  plat,  designating  such  property  as 
being  "In  McGinnity's  Addition  to  the  City  of  Peoria."     Her 
grantees  therein  at  once  recorded  their  deeds,  and  took  pos- 
session thereunder,  and  have  since  continued  such  possession. 
On  July  29,  1856,  she  conveyed  by  warranty  deed  to  Fred- 
erick Wurst,  father  of  plaintiffs  in  error,  lots  1,  2  and  3  in 
block  13  in  McGinnity's  Addition,  the  conveyance  describing 
th.e  property  with  reference  to  the  plat  of  said  Addition  as 
recorded ;  and  said  Wurst  recorded  his  deed,  and  went  into 
possession  thereunder,  and  remained  in  possession  until  1864, 
^^hen  he  died  intestate  leaving  his  children  and  heirs  at  law 
tbe  plaintiff  in  error,  Frederick  Wurst,  then  six  years  old,  and 
tlie  plaintiff  in  error,  David  Wurst,  then  three  years  old,  and 
their  sister,  who  still  own  and  are  in  possession  of  said  lots  as 
tenants  in  common.     It  is  alleged  in  the  bill,  that  the  "devo- 
tion of  said  block  for  the  purpose  of  a  Tublic  Square*  as  in- 
dicated upon  said  plat  is  a  valuable  easement  to  all  of  the 

20—350  iLii. 
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property  embraced  in  said  McGinnity's  Addition,"  and  that, 
when  said  Wurst  made  his  purchase,  and  for  many  years 
thereafter,  said  block  was  unoccupied,  and  was  used  and  en- 
joyed by  the  complainants  and  by  the  public  as  and  for  a 
"public  square." 

On  February  28,  1870,  Mary  McGinnity,  then  Mary  Zotz, 
conveyed  by  quit-claim  deed  to  the  defendant,  John  Comstock, 
said  block  describing  it  therein  as  follows :  "All  of  a  certain 
parcel  of  land  in  Peoria  County,  Illinois,  described  as  follows : 
being  the  block  not  numbered,  situated  in  McGinnity's  Addi- 
tion to  the  City  of  Peoria,  as  laid  off  by  said  McGinnity  on, 
etc.,  bounded  on  the  east  by  Atlantic  street,  on  the  north  by 
President,  on  the  west  by  Central,  on  the  south  by  Kansas 
streets  in  said  Addition."  It  is  alleged,  that  said  public  square 
is  the  only  block  in  said  Addition  which  is  not  numbered; 
that  it  is  surrounded  by  said  streets  which  are  the  only  streets 
of  those  names  in  said  Addition ;  that  said  Comstock  has  no 
other  title  to  said  premises  than  that  acquired  by  said  quit- 
claim deed;  that  he  then  went  into  exclusive  possession  of 
said  Square  and  fenced  the  same,  and  remained  in  possession 
until  1891  when  he  was  dispossessed  for  a  time  as  hereafter 
stated,  but  was  again  in  the  exclusive  possession  thereof, 
claiming  it  as  his  private  property,  and  threatening  to  appro* 
priate  it  to  his  private  use  and  deprive  the  public  of  all  enjoy- 
ment thereof;  that,  when  he  obtained  his  deed,  he  knew  the 
land  was  intended  for  a  public  square,  and  that  said  Wurst 
purchased  his  lots  in  the  belief  that  said  land  would  be  used 
for  a  public  square,  and  for  that  reason ;  that,  until  1888, 
said  block  was  never  taxed  being  marked  upon  the  assessor's 
books,  "Public  Square,  Not  Taxable ;"  and  that  said  Comstock 
never  paid  any  taxes  upon  said  block  until  1888,  when  he 
procured  the  same  to  be  assessed  by  the  township  assessor. 

The  remaining  allegations  of  the  bill  are  as  follows :  "And 
that  in  the  year  1883  the  village  of  North  Peoria  was  organ- 
ized under  the  general  law,  embracing  within  its  territorial 
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limits  all  of  said  McGinnity's  addition  and  other  lands,  and 
that  said  village  has  continued 'to  exist,  and  exercise  the  func- 
tions of  a  village,  from  the  time  of  its  organization  hitherto ; 
and  that  in  1891  said  village  removed  all  of  said  fences,  and 
said  Gomstock  brought  an  action  of  trespass  against  said  vil- 
lage and  the  officers,  charging  them  with  trespassing  upon  his 
close,  in  which  suit  defendants  pleaded,  among  other  things, 
that  said  tract  of  ground  had  previously  been  dedicated  to  the 
public  as  and  for  a  public  square,  and  that  the  public  had 
accepted  it  as  such,  and  that  defendants,  by  authority  of  said 
village,  had  committed  the  supposed  trespasses ;  and  defend- 
ants pleaded  other  pleas,  alleging  title  in  said  village  to  said 
premises,  and  that  said  defendants  were  simply  possessing 
themselves  of  the  property  of  said  village  for  its  benefit  and 
under  its  directions;  and  afterwards  the  court  pronounced 
judgment  in  said  case  in  favor  of  plaintifP,  which  judgment 
remains  in  full  force,  and  is  a  fiual  and-  conclusive  adjudica- 
tion against  the  claim  of  the  village  of  North  Peoria  for  pos- 
session of  said  square ;  and  that  it  was  the  duty  of  said  village 
to  sue  for  the  possession  of  said  square,  and  that  after  the 
organization  of  said  village  no  right  of  action  existed  in  favor 
of  complainants  herein,  or  in  favor  of  any  other  private  in- 
dividuals, for  the  trespasses  and  wrongs  of  the  defendant, 
Gomstock,  herein  complained  of,  until  after  it  was  judicially 
determined  that  the  said  village  could  not  maintain  an  action 
against  said  Gomstock,  and  that  during  the  time  the  right  of 
action  for  said  wrongs  was  in  said  village  exclusively,  com- 
plainants herein  were  guilty  of  no  laches,  and  the  running  of 
the  Statute  of  Limitations  as  against  them  was  suspended, 
and  the  said  Gomstock  could  not,  by  his  possession  of  said 
square  during  such  period,  acquire  any  title  or  strengthen  any 
claim  thereto  against  orators." 

Mr.  Arthur  Kbithlby,  for  the  plaintiffs  in  error. 
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Messrs.  Steybnb  &  Hobton,  and  Messrs.  Jack  &  Tichenob, 
for  the  defendant  in  error. 

Mr.  Justice  Magbudeb  delivered  the  opinion  of  the  Court : 

Hugh  W.  McGinnity  was  not  the  owner  of  the  premises 
when  he  executed  and  recorded  the  plat.  The  fee  was  then 
in  his  wife,  Mary  McGinnity.  Whatever  interest  in  the  land 
he  may  have  had  as  the  husband  of  his  wife  ceased  when  the 
divorce  was  granted  for  his  fault.  (1  Starr  &  Cur.  page  904, 
sec.  14;  Rendleman  v.  Rendleman,  118  HI.  257).  It  follows, 
that  there  was  no  effectual  dedication  of  the  square  by  reason 
of  the  execution  and  recording  of  the  plat.  **A  dedication  of 
property  for  public  use  is  in  the  nature  of  a  conveyance  for 
the  purposes  of  the  use ;  but  a  person  can  convey  or  donate 
no  more  or  greater  title  than  he  holds.  If  he  has  no  title, 
or  his  title  is  conditional,  and  it  fails,  the  dedication  fails." 
(Gridley  v.  Hopkins,  84  111.  628). 

Here,  it  appears  from  the  plat,  attached  to  the  bill,  that 
the  lots  of  plaintiffs  in  error  do  not  front  upon  the  block 
claimed  to  be  a  public  square,  but  upon  a  street  at  some 
distance  from  the  block,  and  not  running  by  it ;  nor  does  the 
bill  allege  that  any  of  the  lots  conveyed  to  and  by  Mrs.  Mc- 
Ginnity fronted  upon  the  block  in  question.  Whether  or  not 
Mrs.  McGinnity  and  her  grantee  are  estopped  from  denying, 
that  the  block  was  dedicated  to  the  public  as  a  ''public  square*' 
because  of  her  alleged  recognition  of  the  plat  by  receiving  and 
making  conveyances  with  reference  to  the  plan  therein  indi- 
cated, is  a  question  which  does  not  properly  arise  in  this  case 
in  view  of  the  allegations  of  the  bill  in  regard  to  the  judgment 
in  the  trespass  suit. 

The  rights  of  the  public,  if  it  had  any,  to  the  use  of  the  block 
as  a  "public  square"  prior  to  1883  became  vested  in  the  village 
of  North  Peoria  when  it  was  organized  in  that  year.  From 
that  time  the  incorporated  village  was  the  representative  of 
the  public ;  and  whatever  easements  or  privileges  the    pnr- 
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chasers  of  lots  in  the  Addition  were  entitled  to  claim  in  the 
"square,"  as  appurtenant  to  their  lots,  must  be  regarded  *'as 
belonging  to  them  as  a  part  of  the"  village  thus  incorporated. 
(Zearing  v.  Raber,  74  111.  413  ;  Maywood  Co.  v.  Village  of  May- 
wood,  118  id.  61).  In  1891  the  village  attempted  to  assert 
its  claim  to  the  block  in  question  by  removing  therefrom  the 
fences  of  the  defendant  in  error,  Comstock,  who  had  taken 
possession  of  the  block  in  1870  under  a  quit-claim  deed  from 
Mrs.  McGinnity,  and  had  remained  in  possession  for  more 
than  twenty  years.  Defendant  in  error  "was  dispossessed  for 
a  time"  by  these  acts  of  the  village,  but  at  once  brought  an 
action  of  trespass  quart  clausum  fregit  against  the  village  and 
its  officers.  1)he  bill  alleges  that  the  trial  of  this  action  re- 
sulted in  a  judgment  in  favor  of  the  defendant  in  error,  and 
against  the  village,  and  that  the  judgment  still  remains  in  full 
force,  and  "is  a  final  and  conclusive  adjudication  against  the 
claim  of  the  village  of  North  Peoria  for  possession  of  said 
square." 

It  has  been  held,  that,  if,  in  an  action  of  trespass  quare 
clausum  fregit y  the  defense  pleaded  is  liherum  tenementum,  judg- 
ment for  the  plaintiff  is  conclusive  upon  the  defendant  when 
he  afterwards  attempts  to  set  up  title,  subject  to  the  qualifi- 
cation that  the  close  described  in  the  second  action  is  the 
same  as  that  described  in  the  first.     Other  decisions  hold 
that,  while  the  judgment  in  such  case  will  not  be  regarded  as 
conclusive,  yet  it  may  be  shown  by  parol  testimony  or  other- 
wise,  that  the  question  of  title  was  actually  tried  and  passed 
upon  in  the  action  of  trespass.     (Dunckle  v.  Wiles,  6  Denio, 
296  ;  Moran  v.  Mansur,  63  N.  H.  377 ;  Parker  v.  Leggett,  13 
Rich.  (S.  C.)  171 ;   Campbell  v.  Cross,  39  Ind.  156 ;    White  v. 
Chase,  128  Mass.  158;   McKnight  v.  Bell,  1'35  Pa.  St.  358; 
Stapleton  v.  Dee,  132  Mass.  279  ;  Wells  on  Ees  Ad  judicata  and 
Stare  Decisis,  sec.  315;   21  Am.  &  Eng.  Ency.  of  Law,  244; 
Dean  v.  Comstock,  32  111.  173.)     Such  a  judgment  is  neces- 
seiTilj  conclusive  as  to  what  appears  from  the  record,  or  is 
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shown  by  parol,  to  have  been  involved  in  the  issueB  made  by 
the  pleadings  in  the  suit,  and  to  have  actually  come  in  ques- 
tion on  the  trial.  (Dtinckle  v.  Wiles,  supra;  21  Am.  &  Eng. 
Enc.  of  Law,  185.)  While  the  action  of  trespass  quare  clausum 
fregit  does  not  necessarily  involve  the  title  or  seizin,  yet  the 
gist  of  the  action  is  the  injury  to  the  possession.  (Dean  v. 
Comstock]  supra;  Fort  Dearborn  Lodge  v.  Klein,  115  111.  177; 
2  Greenl.  on  Ev.  613.)  Hence,  the  judgment  in  such  action 
will  ordinarily  be  conclusive  upon  the  right  of  possession. 
(White  V.  Chase,  supra;  2  Greenl.  on  Ev.  sees.  625,  626; 
2  Hilliard  on  Torts,  page  11 ;  Lee  v.  Town  of  Mound  Station, 
118  111.  304.) 

In  the  case  at  bar,  the  bill  states  specifically  what  defences 
were  pleaded  by  the  village  in  the  action  of  trespass.  The 
pleas  therein  filed  alleged  title  in  the  village ;  that  the  block 
in  question  had  been  previously  dedicated  to  the  public  as  and 
for  a  public  square ;  that  such  dedication  had  been  accepted 
by  the  public;  and  that  the  village  was  simply  possessing 
itself  of  the  block  for  its  own  benefit.  The  issues  made  by  the 
pleas  were  decided  adversely  to  the  village.  The  questions 
of  title,  and  of  the  right  of  possession,  and  of  dedication  and 
acceptance,  appear  to  have  been  passed  upon,  and  determined 
in  favor  of  the  defendant  in  error.  There  is  nothing  to  show, 
that  the  judgment  rendered  in  the  trespass  suit  upon  the  issues 
thus  stated  has  ever  been  reversed,  and,  as  long  as  it  stands, 
it  must  be  regarded  as  res  judicata,  so  far  as  the  rights  of  the 
village  to  possess  and  use  the  block  as  and  for  a  public  square 
are  concerned.  The  judgment  is  also  conclusive  upon  any 
rights,  which  the  plaintiffs  in  error  might  otherwise  have  to 
such  use  of  the  block,  because  their  rights  are  dependent  upon 
those  of  the  village,  and  can  only  be  derived  and  held  through 
the  village,  as  the  representative  of  the  public. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
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Jamks  I.  McCaxjlby  et  ol.  

1160      311 
V.  I  91a  '504 

Albert  L.  Goe  et  al\ 
Filed  at  Ottawa  May  8, 1894. 

1.  MoBTOAGE— o/  leasehold  interest.  A  mere  term  of  years  may  be 
Qortgaged,  and  the  lien  thereby  created  >»'ill  be  co-extensive  with  the 
erm,  and  become  extinguished  by  mere  lapse  of  time  whenever  the 
erm  ends. 

2.  Same — right  of  mortgagee  in  an  option  of  mortgagor  to  purchase, 
L  lessee,  under  a  lease  to  him  of  one  year,  had  an  option  to  purchase 
he  demised  premises,  and  during  the  term  gave  a  deed  of  trust  on  his 
Dterest  in  the  same.  The  lessee  and  the  party  secured  by  the  trust 
ieed  did  not  elect  to  purchase  during  the  term,  and  failed  to  exercise 
tie  option  before  the  retraction  of  the  same  by  the  lessor:  Held,  that 
be  trust  deed  became  inoperative  as  a  security,  and  was  a  cloud  on  the 
itle  of  the  lessor  and  his  grantee. 

3.  SAUE^removing,  as  a  cloud  upon  the  title.  Before  a  deed  of  trust 
iven  by  a  lessee  can  be  declared  a  mere  cloud  upon  the  title  of  the 
3ssor  or  his  grantee,  and  removed  as  such,  no  fraud,  accident  or  mis- 
ike  being  alleged,  it  must  appear  either  that  the  deed  was  originally 
avalid,  and  ineffectual  to  convey  to  or  vest  in  the  trustee  or  his  bene- 
ciary  any  interest,  either  legal  or  equitable,  in  the  property,  or  that 
y  reason  of  some  subsequent  event  such  interest  has  terminated  and 
eased  to  exist,  so  as  to  render  the  deed  no  longer  a  valid  security  upon 
ny  interest  or  equity  in  the  property.  But  if  either  of  these  facts 
ppears,  the  deed  of  trust  is  only  an  apparent,  but  not  a  real,  incum- 
rance,  and  should  be  removed  from  the  title  of  the  lessor  or  his 
ran  tee. 

4.  Same — mortgagee's  title — no  better  than  mortgagor's.  While  the 
rustee  in  a  deed  of  trust,  and  his  beneficiary,  acquire  a  lien  upon  the 
^al  and  equitable  rights  held  by  the  grantor  at  the  time  the  deed  was 
xecuted,  they  will  take  no  rights  superior  to  those  of  their  grantor, 
"he  equities  to  which  their  lien  attaches  are  subject,  in  their  hands,  to 
tie  same  contingencies,  and  are  liable  to  extinguishment  in  the  same 
lanner,  they  would  have  been  if  they  had  remained  unincumbered  in 
lie  hands  of  the  mortgagor. 

5.  Same — surrender  of  title  hy  lessee — effect  on  his  mortgagee.  Where 
tie  holder  of  a  lease  giving  an  option  to  purchase  land  mortgages  his 
iterest  in  the  premises,  his  subsequent  surrender  and  conveyance  of 
11  rights  remaining  in  him,  to  the  lessor,  will  in  no  manner  affect  the 
ights  of  the  mortgagee. 


Digitized  by  VjOOQ IC 


I 


312  McCauley  et  al.  v.  Gob  et  al^ 

Brief  for  the  Appellants.  ^ 

6.  Option  contb act— 2ea«e  with  option  to  purchase,    A  lease  of  land 
for  one  year  contained  an  agreement  that  upon  payment  In  full  of  the 
rent  reserved,  and  the  execution  of  notes  and  a  deed  of  trust  for  $1600, 
in  addition  to  the  rents,  the  lessor  would  convey  the  property  to  the  | 
lessee,  but  imposed  no  obligation  on  the  latter  to  purchase :  Held,  that 

the  option  thus  given  was  more  than  a  mere  offer  on  the  part  of  the 
lessor,  which  he  was  at  liberty  to  withdraw  at  any  time  before  accept- 
ance. 

7.  BAUR—conaideration,  In  such  case,  the  contract  embodied  in  the 
lease  is  an  entire  one,  and  the  same  consideration  which  supx>ort8  the 
other  provisions  of  the  lease  will  apply  to  the  option  therein  given  to 
purchase  during  the  term;  and,  the  lease  being  nnder  seal,  a  consid- 
eration sufficient  to  support  all  its  provisions  will  be  presumed. 

8.  Same— ri^A^  of  Uaaor  to  retract  the  option,  A  binding  contract 
for  an  option  for  a  given  time  prevents  any  retraction  of  the  offer 
during  that  time.  When  an  option  is  based  upon  a  sufficient  consid- 
eration, and  is  in  the  nature  of  a  contract,  it  is  only  when  the  period  of 
its  continuance  is  definite  that  the  right  to  retract  is  suspended. 

9.  Same — withdrawal  of  option — notice.  After  the  time  for  electing 
to  purchase  under  an  option  has  passed,  a  conveyance  by  the  party 
giving  the  option,  and  his  subdividing  the  property,  with  other  ad-  \ 
joining  land  owned  by  him,  before  acceptance  of  the  offer,  being  acts 
inconsistent  with  the  option,  are  sufficient  evidence  of  a  retraction  of  ! 
the  offer.  So,  too,  the  filing  of  a  bill  by  him  to  set  aside  a  deed  of  tru.st 
given  by  the  holder  of  the  contract  giving  the  option,  is  an  act  of  the 
same  character. 

10.  BAME—withdrattal  of  the  option — not  a  forfeiture.  The  withdrawal 
of  an  unaccepted  offer  to  sell  land,  or  the  retracting  of  an  option  which 
the  other  party  has  not  seen  fit  to  exercise,  involves  none  of  the  elements 
of  a  forfeiture.  It  deprives  no  party  of  any  right  and  abrogates  no 
contract,  but  is  merely  the  exercise  of  the  right  by  a  party  to  recede 
from  a  proposition  which  the  other  party  has  not  seen  fit  to  accept. 

Appeal  from  the  Appellate  Court  for  the  First  District ; —    . 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Philip  Stein,  Judge,  presiding. 


Mr.  E.  W.  Adkinson,  for  the  appellants: 

The  proposition  contained  in  the  lease  constituted  but  a 
continuing  offer  to  sell,  and  could  be  merged  into  a  contract 
only  by  an  acceptance,  and  compliance  with  its  terms.  Haven 
V.  Wakefield,  39  111.  509 ;   Sutherland  v.  Parkins,  76  id.  338 ; 
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Larmon  v.  Jordan,  56  id.  204 ;  Corcoran  v.  White,  117  id.  118 ; 
Harding  v.  Gibbs,  126  id.  85  ;  Willard  y^  Tayloe,  75  U.  S.  567. 
Even  though  the  stipulation  in  the  case  could  be  construed 
as  an  agreement  to  sell,  there  was  a  forfeiture  and  termination 
thereof.    Chrisman  v.  Miller,  21  111.  227;  Murray  v.  Schlosser, 

44  id.  14;  O'Neal  v.  Baptist  Church,  48  id.  349;  Anderson  v. 
McCarty,  61  id.  64. 

Messrs.  Thornton  &  Chancellor,  for  the  appellees : 
One  having  a  contract  to  purchase  real  estate  has  such  an 
interest  as  may  be  mortgaged.     Baker  v.  Bishop  Hill  Colony, 

45  III.  264;    Curtis  v.  Root,  20  id.  518;   Hagen  v.  Brainard, 
44  Vt.  294. 

A  lease  with  privilege  of  purchase  constitutes  a  mortgage- 
able interest.     Bank  v.  Baumeister,  87  Ky.  6. 

Where  there  is  a  plain  intention  for  a  contract  of  sale,  the 
law  will  construe  a  lease  containing  a  provision  for  sale  to  be 
a  contract.    Lucas  v.  Campbell,  88  111.  447 ;  Murch  v.  Wright, 

46  id.  487. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  to  remove  a  cloud  upon  the 
title  to  real  estate.  The  facts  are  these:  In  1885,  Daniel 
Stauffer  was  the  owner  of  the  property  in  question,  and,  as  a 
result  of  certain  negotiations  between  him  and  George  W. 
£utler,  he  built  a  dwelling  house  thereon,  and  after  its  com- 
pletion, executed  and  delivered  to  Butler  an  instrument  in 
writing  in  the  form  of  a  lease,  bearing  date  October  29, 1885, 
by  which  he  demised  and  leased  the  premises  to  Butler  for  the 
term  of  one  year,  commencing  November  1,  1885,  and  ending 
November  1,  1886.  The  instrument  was  in  the  usual  printed 
form  of  leases  then  in  use  in  Chicago,  and  contained  the  vari- 
ous covenants  and  provisions  ordinarily  inserted  in  instru- 
raents  of  that  character. 
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Among  other  things,  it  contained  the  usual  provision  au- 
thorizing the  lessor  to  jdeclare  the  term  ended  for  non-payment 
of  rent,  and  to  re-enter  and  expel  the  lessee,  and  also  a  cove- 
nant on  the  part  of  the  lessee  to  surrender  and  deliver  up  the 
demised  premises  to  the  lessor  immediately  on  the  determina- 
tion of  the  lease,  either  by  non-payment  of  rent  or  otherwise, 
and  that  if  he  should  remain  in  possession  of  the  same  after 
default  in  the  payment  of  rent,  or  after  the  determination  of 
the  lease  in  any  of  the  ways  therein  provided,  he  should  be 
deemed  guilty  of  a  forcible  detainer  of  the  premises  under  the 
statute  and  subject  to  eviction  and  removal  forcibly  or  other- 
wise, with  or  without  process  of  law,  the  lessee  waiving  his 
jight  to  notice  of  the  lessor's  election  to  declare  the  term  at 
an  end  under  any  of  the  provisions  of  the  lease,  or  to  a  demand 
for  the  payment  of  rent  or  for  possession  of  the  premises,  but 
stipulating  that  the  simple  fact  of  the  non-payment  of  rent 
should  constitute  a  forcible  detainer  of  the  premises. 

The  clause  reserving  rent  was  as  follows:  "And  the  said 
party  of  the  second  part,  in  consideration  of  the  leasing  of  the 
premises  aforesaid,  by  the  said  party  of  the  first  part  to  the 
said  party  of  the  second  part,  does  covenant  and  agree  with 
said  party  of  the  first  part,  his  heirs,  executors,  administrators 
and  assigns,  to  pay  the  said  party  of  the  first  part,  as  rent  for 
said  premises,  the  sum  of  $500,  in  manner  following:  $100 
cash  on  the  execution  of  this  instrument,  the  receipt  of  which 
is  hereby  acknowledged ;  $100  January  1, 1886,  and  $300  on 
or  before  November  1,  1886,  with  interest  at  seven  per  cent 
from  date,  and  cost  of  insurance."  Immediately  after  the 
foregoing  clause  was  the  following :  *'It  is  further  agreed,  on 
full  payment  of  said  sums,  and  the  further  sum  of  $1600,  with 
seven  per  cent  interest  from  this  date,  in  manner  following: 
One  note  for  $600  due  on  or  before  November  1,  1887,  and 
two  notes  for  $550  each  due  respectively  November  1,  1888 
and  1889,  all  bearing  interest  at  seven  per  cent,  payable  to 
the  order  of  Daniel  Stauffer,  and  secured  by  trust  deed  on  the 
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above  premises,  the  said  first  party  will  convey  to  second 
party  the  above  premises  by  warranty  deed,  and  subject  to 
ihe  taxes  and  assessments  of  1885  and  subsequent  yeats." 
The  instrument  made  no  provision  for  a  forfeiture  in  case  of 
the  non-payment  of  the  (1600  above  mentioned,  nor  was  any 
language  used  expressly  making  time  of  the  essence  of  the 
•contract. 

Butler  paid  the  first  installment  of  rent  and  entered  into 
possession  of  the  premises  under  the  lease.  He  also  paid  the 
second  installment  of  $100  at  the  time  of  its  maturity.  On 
the  16th  day  of  August,  1886,  and  while  so  in  possession, 
Butler  and  wife,  and  one  Albert  B.  Paine  and  wife,  joined  in 
the  execution  of  a  deed  of  trust,  conveying  to  Albert  L.  Coe, 
as  trustee,  the  premises  described  in  the  lease,  such  convey- 
ance being  made  to  secure  the  payment  of  a  promissory  note 
for  (400,  executed  by  Butler  and  Paine,  bearing  even  date  with 
the  deed  of  trust,  and  payable  to  the  order  of  Sarah  Curtis 
three  years  after  date,  with  interest  at  the  rate  of  seven  per 
cent  per  annum.  This  deed  of  trust  was  placed  on  record  the 
next  day  after  its  date. 

Butler  made  no  further  payments  under  the  lease,  and 
being,  as  it  seems,  unable  to  make  the  purchase  on  the  terms 
therein  provided  for,  he,  his  wife  joining  him  therein,  executed 
to  Stauffer  a  quit-claim  deed  of  the  premises,  bearing  date 
November  3,  1886,  and  at  the  same  time  surrendered  to 
Stauffer  the  possession  thereof.  The  quit-claim  deed  con- 
tained the  following  recital :  "This  conveyance  being  made  to 
release  interest  in  said  lots  under  and  by  virtue  of  a  clause 
giving  the  right  of  purchase,  in  the  lease  bearing  date  October 
29, 1885,  between  the  parties  aforesaid,  the  said  Butler  being 
unable  to  perform  the  conditions  of  said  clause  on  bis  part  to 
be  performed." 

It  appears  from  Stauffer's  testimony,  which  is  not  contra- 
dicted, that  he  took  possession  of  the  premises  upon  their 
being  surrendered  to  him  by  Biatler,  and  that  on  December  31, 
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1886,  he  sold  and  conVeyed  them  to  Mary  Keating;  that  he 
afterwards  bought  them  back  and  made  a  re-subdivision  there- 
of in  connection  with  other  adjoining  lands  which  he  then 
owned. 

On  the  22d  day  of  April,  1890,  Stauffer  filed  the  original 
bill  in  this  case,  praying  to  have  the  deed  of  trust  to  Coe  de- 
clared to  be  a  cloud  upon  his  title  and  removed  as  such. 
While  the  bill  was  pending,  he  sold  and  conveyed  the  premises 
to  James  I.  McGauley  and  Thomas  Swartwout,  and  they  there- 
upon appeared  and  filed  their  supplementary  bill,  alleging  the 
conveyance  of  the  premises  to  them,  and  setting  up  substan- 
tially the  same  facts  and  praying  for  the  same  relief  as  in  the 
original  bill.  Answers  and  replications  were  filed,  and  the 
cause  being  heard  on  pleadings  and  proofs,  a  decree  was  ren- 
dered dismissing  the  bill  at  the  cost  of  the  complainants  for 
want  of  equity.  On  appeal  by  them  to  the  Appellate  Court, 
the  decree  was  affirmed.  Although  the  amount  involved  is 
less  than  $1000,  the  complainants  have  appealed  to  this  court 
from  the  judgment  of  affirmance,  the  judges  of  that  court 
having  granted  the  necessary  certificate  of  importance. 

Before  the  deed  of  trust  to  Coe  can  be  declared  a  mere  cloud 
upon  the  title  of  the  complainants  and  removed  as  such,  no 
fraud,  accident  or  mistake  being  alleged,  it  must  appear, 
either  that  the  deed  was  originally  invalid  and  ineffectual  to 
convey  to  or  vest  in  the  trustee  or  his  beneficiary,  any  interest, 
either  legal  or  equitable,  in  the  property,  or,  that  by  reason 
of  some  subsequent  event,  such  interest  has  terminated  and 
ceased  to  exist,  so  as  to  render  the  deed  no  longer  a  valid 
security  upon  any  interest  or  equity  in  the  property.  But  if 
either  of  these  facts  appear,  the  deed  of  trust  is  only  an  ap« 
parent  but  not  a  real  incumbrance  upon  the  complainants* 
property,  and  should  not  be  permitted  to  remain  as  a  cloud 
upon  their  title. 

There  can  be  no  question,  we  think,  that  Butler,  at  the  time 
he  executed  the  deed  of  trust,  had  an  interest  in  th6^  premises 
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which  was  capable  of  boing  conveyed  by  way  of  mortgage. 
We  are  disposed  to  concur  with  the  Appellate  Court  in  the 
view  that  the  instrument  under  which  he  was  then  in  posses- 
sion was,  in  substance  and  legal  effect  a  lease  for  the  term  of 
one  year,  only  a  portion  of  the  term  haying  then  elapsed. 
No  doubt  a  mere  term  for  years  may  be  mortgaged,  and  the 
lien  thus  created  will  be  co-extensive  with  the  term,  and  be- 
come extinguished  by  mere  lapse  of  time  whenever  the  term 
ends.  So  far  then  as  the  d^ed  of  trust  is  to  be  treated  as  a 
lien  upon  the  term,  it  ceased  to  encumber  the  property  on 
November  1,  1886,  the  day  the  term  ended. 

But  coupled  with  the  contract  of  leasing  was  the  further 
agreement  that,  upon  payment  in  full  of  the  several  sums 
reserved  as  rent,  and  the  execution  of  notes  and  a  deed  of 
trust  for  $1600  in  addition  thereto,  the  lessor  would  convey 
the  property  to  the  lessee.  Whatever  diflSculty  there  may  be 
in  the  case  relates  to  the  interpretation  and  effect  to  be  given 
to  this  clause  of  the  instrument.  It  seems  clear  that  the 
clause  did  not  amount  to  a  contract  of  sale,  since  it  imposed 
no  obligation  on  the  lessee  to  purchase.  The  instrument  con- 
tained a  covenant  on  his  part  to  pay  the  sums  reserved  as 
rent,  but  whether  he  should  consummate  the  purchase  by 
executing  the  notes  and  deed  of  trust  was  left  wholly  to  his 
option.  What  right  or  interest  then,  either  legal  or  equitable, 
became  vested  in  the  lessee  by  this  option  to  purchase  ? 

We  are  inclined  to  the  view  that  the  option  thus  given  was 
more  than  a  mere  offer  on  the  part  of  the  lessor  which  he 
was  at  liberty  to  withdraw  at  any  time  before  acceptance.  It 
was  an  option  or  privilege  based  upon  a  valuable  and  sufQcient 
consideration.  The  contract  embodied  in  the  lease  was  an 
entire  one,  and  the  same  consideration  which  supported  its 
other  provisions  applied  as  well  to  this.  Besides,  the  lease 
being  under  seal,  a  consideration  sufBcient  to  support  all  its 
provisions  will  be  presumed.  The  option  seems  to  have  been 
one  which  the  lessee  had  at  least  until  November  1,  1886,  to 
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accept,  and  the  power  of  the  lessor  to  withdraw  it  prior  to  that 
date  may  well  be  questioned  on  the  ground  supported  by  many 
of  the  authorities,  that  a  binding  contract  for  an  option  for  a 
given  time,  prevents  any  retraction  of  the  offer  during  that 
time.  Tiedeman  on  Sales,  sec.  41,  and  authorities  cited  in 
note. 

But  even  assuming  the  law  to  be  as  just  stated,  the  option 
can  not  be  regarded  as  binding  on  the  lessor  for  an  indefinite 
period  after  the  termination  of  the  lease.  Even  where  an 
option  is  based  upon  a  sufficient  consideration  and  is  in  the 
nature  of  a  contract,  it  is  only  where  the  period  of  its  contin- 
uance is  definite,  that  the  right  to  retract  is  suspended.  The 
only  definite  period  mentioned  in  the  lease  is  the  term  of  one 
year  covered  by  the  demise,  and  after  the  termination  of  that 
period  without  an  acceptance,  even  if  the  option  itself  did  not 
then  expire,  it  continued  from  that  time  subject  to  be  retracted 
at  any  time  by  the  lessor. 

While  it  is  true  that  the  trustee  in  the  deed  of  trust  and  his 
beneficiary  acquired  a  lien  upon  the  legal  and  equitable  rights 
held  by  the  lessee  at  the  time  the  deed  was  executed,  they  ac- 
quired no  rights  superior  to  those  of  the  lessee.  The  equities 
to  which  their  lien  attached  were  subject  in  their  hands  to  the 
same  contingencies  and  were  liable  to  extinguishment  in  the 
same  manner  that  they  would  have  been  if  they  had  remained 
unincumbered  in  the  hands  of  the  lessee.  It  is  not  pretended 
that  either  they  or  the  lessee,  up  to  the  time  of  filing  the  orig- 
inal bill  in  this  case,  which  was  nearly  three  and  one-half 
years  after  the  termination  of  the  lease,  either  accepted  the 
offer  of  sale  contained  in  the  lease,  or  did  any  act  evidencing 
an  intention  to  accept  it.  The  lessee,  having  released  and 
surrendered  to  his  lessor  all  right  remaining  in  him  to  exer- 
cise the  option  by  the  execution  of  the  quit-claim  deed,  of 
course  could  not  thereafter  accept.  But  such  transaction 
between  him  and  his  lessor  could  not  affect  the  rights  of  the 
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mortgagees  one  way  or  the  other.  They,  as  the  assignees  of 
such  equities  as  were  based  upon  the  option,  were  bound  to 
take  the  same  steps  to  mature  and  perfect  their  rights  as  their 
assignor  would  have  been  compelled  to  take  if  no  assignment 
had  been  made.  Even  if  their  long  delay  in  electing  to  exer- 
cise the  right  of  purchase,  for  which  no  excuse  is  given,  is  not 
of  itself  sufficient  to  extinguish  their  right,  it  is  clear  that  dur- 
ing all  that  period  the  lessor  had  the  right,  as  against  them, 
to  retract  his  offer  of  sale,  and  any  act  on  his  part  evidencing 
an  intention  to  retraq^,  if  such  is  shown,  had  the  effect  of  ex- 
tinguishing the  equities  of  the  mortgagees. 

We  think  the  sale  and  conveyance  of  the  demised  property 
by  the  lessor  to  Mary  Keating,  made  about  two  months  after 
the  expiration  of  the  lease,  was  an  act  of  that  character. 
Dickinson  v.  Dodds,  L.  R.  2  Ch.  Div.  463.     The  same  thing 
may  be  said  of  his  re-subdivision  of  the  property  in  connec- 
tion with  other  adjoining  property.owned  by  him  after  his  re- 
purchase from  Mary  Keating.     These  were  acts  inconsistent 
with  the  continuance  of  the  offer,  and  evidenced  an  intention 
to  retract  it.     It  may  also  be  said  that  the  institution  of  this 
salt  by  the  lessor  to  remove  the  deed  of  trust  as  a  cloud  upon 
his  title  before  any  acceptance  of  the  offer  is  an  act  of  the 
same  character. 

We  do  not  think  that  any  question  of  declaring  a  forfeiture 
is  involved  in  the  case  as  seems  to  have  been  supposed  by  both 
the  Superior  and  Appellate  Courts.  The  withdrawal  of  an 
unaccepted  offer,  or  the  retracting  of  an  option  which  the  other 
party  has  not  seen  fit  to  exercise,  involves  none  of  the  ele- 
ments of  a  forfeiture.  It  deprives  no  party  of  any  right  and 
abrogates  no  contract,  but  is  merely  the  exercise  by  a  party 
of  the  right  to  recede  from  a  proposition  which  the  other 
party  has  not  seen  fit  to  accept. 

Nor  are  we  able  to  see  any  force  in  the  contention  made 
by  counsel  that  the  position  of  the  defendants  is  in  some  way 
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benefited  by  the  fact  that  immediately  upon  the  expiration  of 
the  term  of  the  demise,  the  lessor  procured  from  the  lessee  a 
surrender  and  quit-claim  of  all  remaining  rights  vested  in  him 
by  the  lease,  and  particularly  by  the  clause  giving  an  option 
to  purchase.  The  rights  of  the  mortgagees,  whatever  they 
were,  were  already  vested  in  them,  and  could  be  in  no  way 
afifected  by  any  subsequent  conveyance  or  releaae  by  their 
mortgagor.  Nor  are  we  able  to  see  that  the  relations  of  the 
mortgagees  to  the  lessor  were  in  any  respect  different  after 
the  latter  had«  purchased  in  the  rights  outstanding  in  the 
lessee  than  they  were  before.  The  case,  so  far  as  we  can  see, 
furnishes  no  room  for  the  doctrine  of  merger  in  such  way  as 
to  affect  the  rights  or  equities  of  the  mortgagees,  either  bene- 
ficially or  otherwise. 

We  are  of  the  opinion  that  all  rights,  both  legal  and  equi- 
table, conveyed  by  the  deed  of  trust,  have  terminated  and 
ceased  to  exist.  The  estate  for  years  has  expired  by  lapse  of 
time,  and  the  equities  based  upon  the  option  to  purchase  upon 
which  the  trustee  and  his  beneficiary  acquired  a  lien,  were 
extinguished  prior  to  the  commencement  of  this  suit,  by  the 
failure  to  elect  to  exercise  the  option,  and  the  retracting  of 
the  option  by  the  lessor.  The  deed  of  trust  therefore  bad 
ceased  to  be  operative  as  a  security,  but  remains  a  mere  cloud 
upon  the  title  of  the  complainants. 

The  judgment  of  the  Appellate  Court,  and  the  decree  of 
the  Superior  court  will  both  be  reversed,  and  the  cause  w411 
be  remanded  to  the  latter  court  with  directions  to  enter  a  de- 
cree in  accordance  with  the  prayer  of  the  bill. 

Judgment  reversed. 
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William  Partlow,  Admr. 

V. 

The  Illinois  Central  Bailroad  Company. 

Filed  at  Springfield  April  2, 1894. 

1.  Baii<boai>s— «pee<2  of  trains — right  to  regulate.  In  the  absence  of 
any  ordinance  of  a  village  regulating  the  speed  of  trains  through  its 
corporate  limits,  a  railway  company  will  have  the  right  to  run  its  trains 
through  such  village  at  any  speed  it  may  think  proper,  consistent  with 
the  safety  of  its  trains  and  passengers,  and  of  persons  rightfully  upon 
lt«  right  of  way  at  road  crossings,  who  are  exercising  ordinary  care  in 
crossing  the  railroad.  Any  person  without  ordinary  care  crossing  a 
railroad,  and  receiving  an  injury  by  reason  of  the  want  of  such  care, 
can  not  recover  therefor. 

2.  Under  the  rules  of  the  common  law,  a  railroad  company  is  re* 
quired  to  exercise  its  franchise  with  due  regard  to  the  safety  of  its 
passengers  and  such  persons  as  may  travel  on  the  highways  crossing 
its  railroad  tracks;  and  in  establishing  the  rate  of  speed  that  trains 
may  bo  run,  due  regard  must  be  had  not  only  to  the  safety  ot  passen- 
gers, but  also  to  the  safety  of  all  persons,  in  the  exercise  of  ordinary 
care,  traveling  on  the  highways  over  and  across  the  railroad  tracks. 

3.  So  long  as  the  increased  speed  of  trains  adds  nothing  to  the 
damage  and  risks  of  passengers  and  the  traveling  public  on  highways, 
no  one  can  reasonably  complain ;  and,  subject  to  this  limitation,  rail- 
road companies  may  flx  such  rate  of  speed  for  the  running  of  passenger 
trains  as  they  may  think  best. 

4.  Same — speed  of  trains — directions  of  the  president  of  a  village.  On 
the  trial  of  an  action  against  a  railroad  company,  brought  to  recover 
for  a  personal  injury  resulting  from  negligence,  the  president  of  the 
village  wherein  the  accident  occurred  was  called  as  a  witness  by  the 
plaintiff,  and  asked  if  he  had  ever  directed  the  marshal  to  notify  the 
railroad  company  about  fast  running  in  the  town,  which  the  court 
refused  to  admit :   Held,  that  the  evidence  was  properly  excluded. 

5.  Sams — speed  of  train  through  town — as  evidence  of  negligence.  A 
person  was  killed  at  a  highway  crossing  over  a  railroad  in  a  town,  and 
in  an  action  against  the  railway  company  to  recover  damages  for  the 
killing,  the  court,  at  the  request  of  the  defendant,  instructed  the  jury 
''that  in  the  absence  of  any  proof  of  a  village  ordinance,  such  a  rate  of 
speed  as  is  customary  among  railroad  companies  with  their  fast  trains 
is  not,  of  itself,  neglicfence  on  the  part  of  the  railroad  company:" 
Seld,  that  the  instruction  did  not  lay  down  a  correct  rule,  but  under 
the  circumstances  of  this  case  the  error  was  harmless. 
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6.  Whether  the  speed  of  a  train  is  Degligence  or  not  does  not  depend 
npon  any  custom  or  usage  that  may  be  established  by  railroad  compa- 
nies, nor  upon  the  speed  that  may  or  may  not  be  customary  among  such 
companies.  In  the  absence  of  a  statute  or  ordinance  a  railway  company 
has  the  right  to  establish  the  speed  of  its  trains. 

7.  NEaiiiGKNGE—/ai 2tt r6  to  look  for  a  train  at  a  railroad  croaking. 
The  fact  that  a  person,  in  attempting  to  cro8&  a  railroad  track  at  a 
highway  crossing,  fails  to  look  and  listen  to  see  if  any  train  is  coming 
on  the  track,  are  facts  proper  for  the  jury  to  consider  in  determining 
whether  such  person  has  been  negligent;  but  it  can  not  be  said,  as  a 
matter  of  law,  that  the  failure  to  observe  such  acts  is  negligence. 

8.  SAMB-^ti'^en  negligence  of  plaintiff  is  immaterial.  Where  the  jury, 
in  response  to  special  interrogatories,  find  that  the  railroad  company 
was  guilty  of  no  negligence"  or  want  of  care  which  contributed  to  the 
accident,  it  is'  immaterial  whether  the  person  injured  was  guilty  of 
negligence  in  failing  to  look  and  listen  for  the  train. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Coles  county;  the  Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  James  W.  Craig,  for  the  plaintiff  in  error. 

Mr.  Horace  S.  Clare,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  William  Partlow,  adminis- 
trator of  the  estate  of  William  F.  Partlow,  deceased,  against 
the  Illinois  Central  Railroad  Company,  to  recover  damages 
resulting  from  the  death  of  William  F.  Partlow,  a  son  of  the 
plaintiff,  which  occurred  at  a  railroad  crossing  in  the  village 
of  Humboldt,  by  a  collision  of  a  wagon  and  team  of  horses 
with  a  passenger  train  of  the  railroad  company.  On  a  trial 
of  the  cause  in  the  circuit  court  the  jury  found  the  defendant 
not  guilty.  The  court  rendered  judgment  on  the  verdict,  and 
that  judgment  was  ajffirmed  in  the  Appellate  Court. 

It  appears  from  the  evidence  that  the  village  of  Humboldt 
contains  about  three  hundred  inhabitants.  The  railroad  runs 
north  and  south  through  the  village,  and  the  highway  upon 
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which  the  deceased  was  driviDg  runs  east  and  west.  A'  short 
time  before  seven  o'clock  in  the  evening  on  the  12th  day  of 
November,  1891,  the  vestibule  passenger  train  of  the  Illinois 
Central  Railroad  Company  was  running  through  the  village 
of  Humboldt  at  a  speed  of  from  forty  to  fifty  miles  an  hour. 
Some  of  the  witnesses  place  the  speed  at  forty  miles  an  hour, 
some  at  forty-five  miles,  and  some  at  fifty.  This  train  was 
known  as  a  fast  train,  and  made  no  stop  at  Humboldt.  On 
the  evening  in  question  the  deceased  was  riding  in  a  two-horse 
wagon,  with  one  Hushong,  his  brother-in-law.  They  were 
approaching  the  crossing  from  the  west,  while  the  train  was 
coming  from  the  north.  Hushong  was  driving.  The  horses 
were  both  blind.  The  witnesses  all  agree  that  as  the  train 
approached  the  village,  and  at  the  crossing,  a  quarter  of  a 
mile  north  of  where  the  collision  occurred,  the  whistle  .was 
sounded,  and  there  is  also  evidence  that  the  bell  was  ringing 
and  the  whistle  was  sounded  as  the  train  came  to  the  crossing 
where  the  accident  happened.  The  deceased  and  Hushong 
did  not,  however,  discover  the  train  until  they  reached  the 
crossing.  Whether  the  team  was  on  the  track  when  the  col- 
lision occurred,  or  whether  it  was  driven  against  the  engine 
as  the  train  approached,  is  left  in  doubt  from  the  evidence. 
The  horses,  wrigon  and  the  two  parties  were,  however,  all 
found  after  the  accident  on  the  west  side  of  the  track,  which 
would  seem  to  indicate  that  the  team  was  driven  against  the 
engine. 

The  court  instructed  the  jury  to  make  special  findings,  and 
under  the  instructions  the  jury  found  that  the  deceased  was 
not  exercising  reasonable  care  for  his  own  safety  at  the  time 
he  was  killed;  that  the  whistle  was  sounded  at  least  eighty 
rods  before  reaching  the  crossing  where  the  accident  occurred ; 
that  the  bell  was  rung  and  the  whistle  sounded  from  a  dis- 
tance of  eighty  rods  from  the  crossing  at  which  the  accident 
occurred,  and  kept  ringing  until  such  crossing  was  reached ; 
that  if  the  deceased  had  listened  before  the  approach  of  said 


Digitized  by  CjOOQ IC 


324:  Partlow  v.  Illinois  Cbntral  E.  B.  Co. 

Opinion  of  the  Court. 

train  he  could  have  heard  it  in  time  to  have  avoided  the  acci- 
dent. To  the  seventh  interrogatory  the  jury  answered  as  fol- 
lows :  "What  negligence  or  want  of  care,  if  any,  was  there  on 
the  part  of  the  employes  of  the  railroad  company,  contribut- 
ing to  the  accident?"  Answer,  "From  the  evidence,  none." 
The  eighth  was :  "Had  the  train  been  running  at  a  leas  speed, 
would  the  accident  have  occurred  ?"  And  the  ninth :  "If  the 
train  had  been  running  at  a  greater  speed,  would  the  accident 
have  occurred  ?"  to  both  of  which  the  jury  answered  that  they 
could  not  tell.  The  jury  also  found :  "If  the  deceased  had 
listened  before  the  approach  of  the  train  he  could  have  heard 
it  in  time  to  have  avoided  the  accident ;  that  he  did  not  listen 
to  ascertain  if  there  was  a  train  approaching." 

On  the  trial  the  president  of  the  village  was  called  as  a 
witness,  and  he  was  asked  if  he  had  ever  directed  the  marshal 
to  notify  the  railroad  company  about  the  fast  running  of  the 
train  through  the  town.  The  evidence  was  objected  to,  and 
the  court  held  that  it  was  not  admissible,  and  this  ruling  is 
relied  upon  as  error.  The  town  of  Humboldt,  if  incorporated, 
had  the  right  to  regulate  the  speed  of  trains  in  the  incorpo- 
rated limits  of  the  town  by  ordinance,  but  until  the  town  had 
taken  action  by  ordinance  the  president  had  no  authority, 
through  the  marshal  or  otherwise,  to  regulate  or  control  the 
action  of  the  railroad  company,  and  any  direction  he  may 
have  given  the  marshal,  or  any  notice  the  marshal  may  have 
given  the  railroad  company,  could  have  no  bearing  on  the 
case. 

Objection  is  made  to  the  following  instruction  given  in  he- 
half  of  the  defendant : 

"In  the  absence  of  any  proof  of  an  ordinance  limiting  the 
speed  of  a  railroad  train  through  a  city  or  village,  the  railroad 
company  would  have  a  right  to  run  its  trains  through  any 
such  village  or  city  at  any  rate  of  speed  it  thought  proper, 
consistent  with  the  safety  of  its  train  and  passengers,  and  of 
persons  rightfully  upon  its  right  of  way  at  road  crossings,  who 


Digitized  by  CjOOQIC 


Partlow  v.  Illinois  Cbntbal  B.  B.  Go.  325 

Opinion  of  the  Court. 

5  exercising  ordinary  care  in  crossing  the  railroad.  And 
person  without  ordinary  care  crossing  such  railroad,  and 
iving  any  injury  for  the  want  of  such  care,  could  not  re- 
r  therefor  on  account  of  such  speed  alone." 
''e  perceive  no  substantial  objection  to  this  instruction, 
village  had  passed  no  ordinance  on  the  subject,  and  in 
ibsence  of  all  instruction  on  the  part  of  the  municipality, 
rdinance,  the  railroad  company  might  properly  determine 
tself  the  rate  of  speed,  consistent  with  the  safety  of  its 
1  and  passengers,  and  those  who  had  occasion  to  cross  the 
oad  track  in  traveling  on  the  highway.  As  to  the  last 
se  of  the  instruction,  the  rule  is  so  well  settled  that  a  per- 
can  not  recover  for  an  injury  unless  in  the  exercise  of 
aary  care,  that  it  will  not  be  necessary  to  cite  cases  in  its 
>ort. 

is  also  claimed  in  the  argument  that  the  court  erred  in 
ig  the  following  instruction : 

]he  court  further  instructs  the  jury,  that  in  the  absence  of 
proof  of  a  village  ordinance,  such  a  rate  of  speed  as  is 
)mary  among  railroad  companies  with  their  fast  trains  is 
in  itself,  negligence  on  the  part  of  the  railroad  company." 
e  do  not  think  this  instruction  lays  down  a  correct  rule, 
ther  the  speed  of  a  train  is  negligence  or  not  does  not 
nd  upon  any  custom  or  usage  that  may  be  established  by 
oad  companies,  nor  upon  the  speed  that  may  or  may  not 
istomary  among  railroad  companies.  In  the  absence  of 
itute  or  ordinance  a  railroad  company  has  the  undoubted 
;  to  establish  the  speed  of  its  trans ;  but,  under  the  rules 
e  common  law,  a  railroad  company  is  required  to  exercise 
ranchise  with  due  regard  to  the  safety  of  its  passengers 
such  persons  as  may  travel  on  the  highways  crossing  rail- 
tracks,  and  in  establishing  the  rate  of  speed  that  their 
IS  may  be  run,  due  regard  must  be  had  not  only  to  the 
iy  of  passengers,  but  also  to  the  safety  of  all  persons,  in  the 
cise  of  ordinary  care,  traveling  on  the  highways  over  and 
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across  railroad  tracks.  {Chicago  and  Northwestern  Railroad 
Co.  Y.  Dunlevy,  129  111.  151.)  So  long  as  the  increased  speed 
of  trains  adds  nothing  to  the  dangers  and  risks  of  passengers 
and  the  traveling  public  on  highways,  no  one  can  reasonably 
complain,  and,  subject  to  this  limitation,  railroad  companies 
may  fix  such  rate  of  speed  for  the  running  of  passenger  trains 
as  they  may  think  best.  (Indianapolis,  Bloomington  and  West- 
ern Railroad  Co.  v.  Hall,  106  111.  375.)  But  while  we  do  not 
regard  the  instruction  as  announcing  a  correct  rule  of  law,  we 
are  unable  to  perceive  in  what  manner  the  jury  could  be  mis- 
led by  it,  and  if  the  instruction  did  not  mislead  the  jury  the 
plaintiff  could  not  be  injured,  and  if  not  injured  the  error  was 
harmless,  and  could  not  work  a  reversal  of  the  judgment. 
There  was  no  evidence  before  the  jury  to  establish  what  rate 
of  speed  was  customary  on  fast  trains  among  railroad  com- 
panies, and  hence  there  was  nothing  in  the  case  upon  which 
the  instruction  could  operate  or  to  whiqh  it  could  be  apphed 
by  the  jury. 

It  is  also  claimed  that  the  following  instruction,  given  for 
defendant,  is  erroneous : 

"Every  person  is  bound  to  know  that  a  railroad  crossing  is 
a  dangerous  place,  and  he  is  guilty  of  neglect  unless  he  ap- 
proaches it  as  if  it  were  dangerous ;  and  if  the  jury  believe, 
from  the  evidence,  that  the  deceased,  as  he  approached  the 
railroad  track  in  the  wagon  driven  by  his  brother-in-law,  did 
not  look  or  listen  to  ascertain  if  a  train  was  coming,  and  ob- 
serve all  reasonable  precaution  to  avoid  danger,*  but,  on  the 
contrary,  the  team  was  driven  directly  onto  the  track  where 
the  accident  happened,  without  any  steps  being  taken  by  the 
deceased  or  his  brother-in-law  to  ascertain  if  a  train  was  ap- 
proaching, then  the  decased  was  chargeable  with  such  negli- 
gence as  precludes  a  recovery  in  the  case,  unless  the  jury 
believe,  from  the  evidence,  that  the  servants  of  the  railway 
company  upon  such  occasion  were  guilty  of  gross  negligence." 
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It  has  often  been  said  by  this  and  other  courts,  that  it  is 
the  duty  of  a  person  approaching  a  railroad  crossing  to  look 
and  listen  before  attempting  to  cross,  and  that  a  person  fail- 
ing to  observe  that  precaution  is  guilty  of  negligence ;  but 
where  the  statement  has  been  made,  the  court,  as  a  general 
rule,  was  discussing  a  question  of  fact,  and  in  such  cases  the 
statement  may  be  regarded  as  accurate.  But  the  court  can 
not  say,  as  a  matter  of  law,  that  the  failure  to  look  and  listen 
is  negligence.  These  facts  are  proper  for  the  consideration  of 
the  jury  in  determining  whether  a  person  has  been  negligent, 
but  it  can  not  be  said,  as  a  matter  of  law,  that  the  failure  to 
observe  such  acts  is  negligence.  (Chicago  and  Northwestern 
Railway  Co.  v.  Dunlevy,  129  111.  135 ;  Terre  Haute  and  Indian- 
apolis Railroad  Co.  v.  Voelker,  id.  542;  Chicago,  Milwaukee 
and  St.  Paul  Railway  Co.  v.  Wilson,  133  id.  60.)  But  while 
the  instruction  may  be  inaccurate,  as  indicated,  it  could  not 
injure  the  plaintiff.  Upon  looking  into  the  record  it  will  be 
seen  that  the  jury,  in  their  special  verdict,  found  that  the 
railroad  company  was  guilty  of  no  negligence  or  want  of  care 
which  contributed  to  the  accidents  Under  this  finding  it  was 
immaterial  whether  the  deceased  was  guilty  of  negligence  in 
failing  to  look  or  listen,  because  in  no  event  could  the  plaintiff 
recover  if  the  railroad  company  was  not  guilty  of  negligence 
or  the  want  of  ordinary  care.  The  error  in  the  instruction 
being  one  that  did  no  injury,  can  not  be  relied  upon  as  a 
ground  of  reversal. 

The  judgment  of  the  Appellate  Goutt  will  be  afSrmed. 

Judgment  affirmed. 


Digitized  by  VjOOQ IC 


328 


C,  C,  C.  &  St.  L.  By.  Co.  v,  Baddblby. 


Syllabus. 


150    388 

55a  689 

150    ^1 

50a678| 

150    328, 

d3a236{ 

150    328 1 

68a  292 

69a  189 
70a  679 

150 
fl88 

92& 

828 
•492 
«551 

150      328 

fl89  '616 

9da  *415 

150 
94a 
150 
194 

828 
•180 

328 
•555 

15^ 
197 
150 
206 

828 
•624 

828 
•555 

Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Eailway  Co. 

V. 

Charles  H.  Baddeley,  Admr. 

Filed  at  Springfield  April  a,  1894. 

1.  Negligbncb — causing  death — evidence  supporting  a  recovery.  In 
an  action  by  an  administrator  against  a  railroad  company  to  recover 
damages  from  alleged  negligence  resulting  in  the  deatb  of  plaintiff's 
intestate,  it  must  appear,  from  the  evidence,  that  the  defendant  was 
guilty  of  negligence  as  charged  in  the  declaration,  and  that  the  de- 
ceased 'was  in  the  exercise  of  ordinary  care  at  the  time,  to  entitle  the 
plaintiff  to  recover. 

2.  Same  —  contributory  negligence  — question  of  fact.  Whether  the 
attempt  of  the  plaintiff's  intestate  to  cross  a  railroad  track  at  a  street 
intersection  'while  an  engine  was  approaching  was  negligent,  depends 
upon  the  circumstances  shown  by  the  evidence,  such  as,  the  apparent 
distance  from  her  of  the  approaching  engine,  the  speed  at  which  it 
seemed  to  be  running,  and  her  right  to  rely  upon  the  probability  that 
its  speed  would  not  exceed  that  allowed  by  ordinance.  These  are  all 
facts,  or  matters  of  law  and  fact  combined,  and  the  question  whether 
she  was  guilty  of  contributory  negligence  is,  therefore,  a  question  for 
the  jury. 

3.  Same — comparative — ordinary  care  ofgperson  injured,  II,  since 
the  more  recent  decisions  of  this  court,  the  doctrine  of  comparative 
negligence  can  be  said  to  have  any  further  place  in  our  system  of  juris- 
prudence, it  is  very  clear  that  no  plaintiff  can  recover  upon  the  ground 
of  mere  negligence,  who  was  not  himself,  at  the  time  of  the  injury 
complained  of,  in  the  exercise  of  ordinary  care. 

4.  Same — causing  death — action  by  surviving  husband — metMure  of 
damages.  In  an  action  by  an  administrator  against  a  railway  company 
to  recover  compensation  for  the  death  of  his  intestate,  the  court  in- 
structed the  jury,  that  if  they  found  for  the  plaintiff  they  should  assess 
his  damages  at  what  they  believe,  from  the  evidence,  to  be  a  proper 
pecuniary  compensation  for  damages  to  her  surviving  husband  and 
next  of  kin,  etc.  The  statute  gives  the  action  in  favor  of  the  husband 
as  well  as  the  wife. 

5.  Instructions — assuming  defendant's  negligence — error  cured  by 
other  instructions.  On  the  trial  of  an  action  against  a  railway  company 
for  causing  the  death  of  the  plaintiff's  intestate,  the  court  instructed 
the  jury,  at  the  plaintiff's  request,  that  if  they  believed,  from  the  evi- 
dence, that  the  deceased  was  exercising  ordinary  care  for  her  own 
safety,  ''and  came  to  her  death  by  reason  of  the  negligent  act  of  tlxe 
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fendant  a.s  charged  in  the  plaintiff's  declaration »"  then  the  jury 
}uld  llnd  th^  defendant  guilty :  Held,  that  the  instruction,  if  con-* 
ued  strictly,  and  without  reference  to  other  instructions  given,  was 
Qoxious  to  the  objection  that  it  assumed  the  fact  that  the  defendant 
8  negligent  as  charged,  and  submitted  to  the  jury  the  mere  question 
ether  the  deceased  came  to  her  death  by  means  thereof.  But  such 
Feet  was  cured  by  other  instructions. 

.  Pbaotice — directing  what  the  verdict  shall  he.  Where  there  is 
dence  tending  to  show  a  plaintiffs  right  to  recover,  or  to  justify,  as 
II  as  require,  a  submission  of  the  case  to  the  jury,  a  request  of  the 
fendant  that  the  jury  be  peremptorily  instructed  to  find  a  verdict 
the  defendant  should  be  refused. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — ■' 
ard  in  that  court  on  appeal  from  the  Circuit  Court  of  Me- 
an county ;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  G.  W.  Gere,  and  Mr.  John  T.  Dye,  for  the  appellant : 
Plaintiflf's  intestate,  in  making  the  unsuccessful  attempt  to 
)8s  in  front  of  the  locomotive  engine,  which  she  saw  and^ 
ew  was  coming,  when  she  could  have  remained  at  the  side 
the  track  with  perfect  safety,  was  guilty  of  such  coptribu- 
y  negligence  that  a  recovery  against  appellant  can  not  be 
?tained.  Railroad  Co,  v.  Jones,  70  111.  311 ;  Railroad  Co.  v. 
inley,  58  id.  300;  Railway  Co.  v.  Riley,  47  id.  514;  Rail- 
d  Co.  V.  Jacobs,  63  id.  178;  Abend  y.  Railway  Co.  Ill  id. 
2 ;  Railroad  Co.  v.  Gretzner,  46  id.  75 ;  Scofield  v.  Railroad 
.  114  U.  S.  615;  Railroad  Co.  v.  HoiLston,  95  id.  697;  RaiU 
\d  Co.  V.  Aiken,  41  Am.  &  Eng.  Ry.  CaseS,  572 ;  Keeley  v. 
Uroad  Co.  13  id.  638;  State  v.  Railroad  Co.  19  id.  314; 
ilroad  Co.  v.  Sunderland,  2  III.  App.  307. 
Under  the  laws  of  this  State  the  liusband  is  not  a  benefici- 
r  in  this  class  of  cases,  he  not  being  next  of  kin  of  his  wife. 
itarr  &  Curtis,  p.  1290,  sec.  2 ;  Dickens  v.  Railroad  Co.  23 
Y.  158;  Drake  v.  Gilmore,  52  id.  389;  Townsend  v.  Rad- 
Te,  44  111.  446  ;  Gatich  v.  Insurance  Co.  8S  id.  251 ;  Haraden 
Larrabee,  113  Mass.  431;  Railroad  Co.  y.  Minn,  42  Ga. 
1 ;  Lorett  v.  Railroad  Co.  55  id.  143. 
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The  first  instruction  given  for  the  plaintiff  is  erroneous  in 
this,  that  it  assumes  the  defendant  was  guilty  of  negligence. 
Railroad  Co.  v.  Zang,  10  Bradw.  597. 

The  second  instruction  given  for  the  plaintiff  below  is  er- 
roneous in  this,  that  it  fails  to  state  that  appellee's  intestate, 
in  order  to  entitle  the  plaintiff  below  to  recover,  should  have 
exercised  due  and  ordinary  care,  but  left  the  jury  to  determine 
the  case  upon  the  simple  comparison  of  the  negligence  of  the 
plaintiff's  intestate  and  the  railway  company,  without  regard 
to  the  fact  that  appellee  would  not  be  entitled  to  recover  if  his 
intestate  had  been  guilty  of  such  negligence  as  materially 
contributed  to  the  injury.     Railroad  Co.  v.  Cline,  135  111.  48. 

The  third  instruction  given  for  the  plaintiff  is  erroneous  in 
this,  that  it  singles  out  one  particular  fact  in  the  case  and  calls 
the  jury's  special  attention  to  it.    Hoge  v.  People,  117  HI.  36. 

The  court  erred  in  giving  the  fourth  instruction  for  plaintiff 
below  in  this,  that  by  that  instruction  the  damages  were  based 
upon  the  pecuniary  compensation  to  the  surviving  husband  as 
well  as  next  of  kin,  and  because  the  measure  of  damages  in 
this  class  of  cases  is  stated  inaccurately.  Chicago  v.  Scholten, 
75  111.  470 ;  Holton  v.  Daly,  106  id.  131 ;  Rolling  Mill  Co.  v. 
Morrissey,  111  id.  650 ;  Railroad  Co.  v.  Sykes,  96  id.  173. 

Messrs.  Kbrbiok,  Luoas  &  Spencer,  for  the  appellee : 

As  a  general  proposition,  a  person  about  to  cross  a  railroad 
track  should  stop  and  look  and  listen,  to  see  if  there  is  danger 
in  crossing.  It  is  true  as  a  question  of  fact,  yet  it  can  not  be 
so  declared  as  a  rule  of  law.  Pennsylvania  Co.  v.  Frana,  113 
ni.  405 ;  Bridge  Co.  v.  Miller,  138  id.  475 ;  Railroad  Co.  v. 
Adler,  129  id.  340;   Railroad  Co.  v.  Hutchinson,  120  id.  596. 

The  second  point  in  appellant's  brief  is,  that  under  the  laws 
of  Illinois  the  husband  is  not  a  beneficiary  in  this  class  of  cases. 
This  court  held  differently  in  Chicago  v.  Major,  18  111.  349. 

Appellee's  testimony  tended  to  show  that  the  locomotive 
was  running  from  twenty-five  to  one  hundred  miles  per  hour. 
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>  testimony  was  offered  iu  behalf  of  appellant.  Then  we 
ve  the  farther  circumstance,  which  is  undisputed,  that  after 
e  locomotive  struck  Mrs.  Humphrey  it  went  more  than  a 
arter  of  a  mile — nearly  a  third  of  a  mile— before  it  could  be 
3pped.  So  we  say,  there  is  no  possible  room  for  question 
it  what  defendant  below  was  gailty  of  negligence,  and  the 
nning  of  its  train  at  such  a  high  rate  of  speed  oyer  that 
rmitted  by  the  ordinance,  was,  of  itself,  gross  negligence. 
lilroad  Co.  v.  Gregory,  58  111.  226 ;  Railroad  Co.  v.  Becker, 
:  id.  483 ;  Railroad  Co.  v.  Deacon,  63  id.  91 ;  Railroad  Co.  v. 
enks,  91  id.  412;  Railroad  Co.  v.  Engle,  84  id.  397;  KarU 
Railroad  Co.  55  Mo.  476. 

Mr.  JusTiGB  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Charles  H. 
kddeley,  administrator  of  the  estate  of  Emily  Humphrey, 
ceased,  against  the  Cleveland,  Cincinnati,  Chicago  and  St. 
luis  Railway  Company  to  recover  damages  for  the  death  of 
B  plaintiff's  intestate,  caused,  as  alleged,  by  the  negligence 
the  defendant.  The  deceased  was  struck  and  killed  by  one 
the  defendant's  locomotive  engines,  August  27,  1892,  at 
jroBsing  of  the  defendant's  railway  over  a  public  street  of 
3  city  of  Leroy,  McLean  county.  The  negligence  charged 
the  declaration  consists  of  recklessly,  wantonly,  carelessly 
d  improperly  driving  and  managing  the  engine,  and  also  in 
nning  it  at  a  rate  of  speed  greatly  exceeding  that  permitted 
an  ordinance  of  the  city.  The  defendant  pleaded  not 
ilty,  and  at  the  trial  the  jury  found  the  defendant  guilty, 
d  assessed  the  plaintiff's  damages  at  $4000.  From  that 
m  the  plaintiff  remitted  $1500,  and  judgment  was  thereupon 
adered  in  favor  of  the  plaintiff  for  $2500  and  costs.  That 
dgment  has  been  affirmed  by  the  Appellate  Court  on  appeal, 
id  the  present  appeal  is  from  the  judgment  of  affirmance. 
At  the  trial  the  defendant  offered  no  evidence,  but  rested 
\  case  upon  that  introduced  on  the  part  of  the  plaintiff,  and 


Digitized  by  VjOOQ IC 


332  C,  C,  G.  &  St.  L.  Ey.  Co.  v.  Baddbley. 

Opinion  of  the  Court. 

it  then  insisted,  as  it  insisted  in  the  Appellate  Court  and  now 
insists,  that  the  evidence  is  insufficient  to  sustain  a  recovery. 

It  appears  that  the  city  of  Leroy  is  a  municipal  corporation 
organized  under  the  general  law,  having  a  population  of  about 
1600,  and  that  among  its  ordinances  in  force  at  the  time  the 
deceased  was  killed,  was  one  which  prohibited  the  running  of 
any  engine  upon  any  railroad  within  the  limits  of  the  city,  at 
a  greater  rate  of  speed  than  fifteen  miles  an  hour  for  pas- 
senger trains,  and  six  miles  an  hour  for  freight  trains.  The 
defendant's  line  of  railway  passes  through  the  city  from  the 
south-east  to  the  north-west,  and  at  the  intersection  of  Center 
street,  which  runs  east  and  west,  with  Buck  street,  a  street 
running  north  and  south,  the  railway  crosses  both  streets  at 
grade,  there  being  a  plank  sidewalk  on  Center  street  at  the 
place  where  it  crosses  the  railway.  On  the  day  above  men- 
tioned, at  between  six  and  seven  o'clock  in  the  evening,  the 
deceeased  and  her  sister,  Mrs.  Bichards,  were  walking  along 
the  sidewalk  on  Center  street,  going  west,  and  as  they  came 
near  the  track,  they  observed  what  they  supposed  to  be  a  train 
approaching  from  the  north-west.  Mrs.  Bichards  asked  the 
deceased  whether  there  would  be  time  to  cross,  to  which  the 
latter  replied:  "Yes,  plenty;  it  is  way  beyond  the  depot." 
They  were  then  on  the  side-track,  which  was  but  a  few  feet 
from  the  main-track.  Mrs.  Bichards  testifies  that  they  quick- 
ened their  speed  somewhat,  and  passed  on  to  the  main-track, 
and  just  as  the  witness  stepped  over  the  west  rail  of  that  track, 
she  looked  around  and  saw  that  the  engine  was  near  them  and 
coming  very  rapidly.  She  escaped,  but  the  deceased,  who 
was  on  her  left,  was  caught  and  carried  along  by  the  side  of 
the  engine  for  some  distance,  and  died  of  the  injuries  thereby 
received  in  a  very  few  minutes. 

The  engine  at  the  time  was  drawing  no  train,  but  had  just 
left  a  construction  train  on  the  defendant's  road  two  or  three 
miles  north-west  of  Leroy,  and  was  on  its  way  to  Urbana, 
where  the  engine  and  men  were  to  remain  over  Sunday.    The 
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evidence  tends  to  show  that,  at  the  time  the  deceased  was 
killed,  it  was  running  at  a  very  high  rate  of  speed,  its  speed, 
as  estimated  by  some  of  the  witnesses,  being  as  high  as  fifty 
miles  an  hour. 

Of  course,  to  warrant  a  judgment  in  favor  of  the  plaintiff, 
it  must  appear  from  the  evidence  that  the  defendant  was 
guilty  of  negligence  as  charged  in  the  declaration,  and  that 
the  deceased  was  in  the  exercise  of  ordinary  care.     That  the 
evidence  tends  to  convict  the  defendant's  servants  in  charge 
of  the  engine  of  negligence  as  alleged  is,  we  think,  too  plain 
for  argument.     Not  only  was  the  engine  being  run  at  a  rate 
of  speed  prohibited  by  the  ordinance,  but  at  a  rate  which, 
under  all  the  circumstances,  the  jury  might  fairly  pronounce 
negligent,  even  without  reference  to  the  ordinance.     As  to 
the  care  exercised  by  the  deceased,  all  that  need  be  said  is, 
that  no  conduct  on  her  part  is  shown  which  can  be  held  to  be 
negligent  per  se.     Whether  her  attempt  to  cross  the  track  at 
the  time  she  did  was  negligent  must  depend  upon  the  circum- 
stances shown  by  the  evidence,  such  as  the  apparent  distance 
from  her  of  the  approaching  engine,  the  speed  at  which  it 
seemed  to  be  running,  and  her  right  to  rely  upon  the  proba- 
bility that  its  speed  would  not  exceed  that  permitted  by  the 
municipal  ordinance.    These  were  all  facts,  or  matters  of  law 
and  fact  combined,  and  the  question  whether  she  was  guilty 
of  contributory  negligence  was  therefore  a  question  for  the 
jury.    All  controverted  facts  having  been  conclusively  settled 
by  the  judgment  of  the  Appellate  Court  adversely  to  the  de- 
fendant, the  verdict  of  the  jury  as  to  the  contributory  negli- 
gence of  the  deceased  is  not  open  for  review  in  this  court. 

Nothing  remains  for  consideration  here  except  such  ques- 
tions as  are  raised  by  the  assignments  of  error  which  call  in 
question  the  rulings  of  the  trial  court  in  its  instructions  to  the 
jury.  It  sufficiently  appears  from  what  has  been  said,  that 
the  court  properly  refused  the  defendant's  request  that  the 
jury  be  peremptorily  instructed  to  find  a  verdict  in  its  favor. 
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There  was  certainly  evidence  sufficient  to  justify  as  well  as 
require  a  submission  of  the  case  to  the  jury,  and  that  being 
the  case,  an  instruction  to  find  a  verdict  for  the  defendant 
would  have  been  erroneous. 

Complaint  is  made  of  the  first  instruction  given  at  the  in- 
stance of  the  plaintiff,  which  told  the  jury  that  if  they  believed 
from  the  evidence  that  Emily  Humphrey  was  exercising  ordi- 
nary care  for  her  own  safety,  "and  came  to  her  death  by  rea- 
son of  the  negligent  act  of  the  defendant,  as  charged  in  the 
plaintiff's  declaration,"  then  the  jury  should  find  the  defend- 
ant guilty.  The  objection  urged  to  this  instruction  is,  that  it 
assumes  as  a  fact  that  the  defendant  was  negligent,  as  charged 
in  the  declaration,  and  submitted  to  the  jury  the  mere  ques- 
tion whether  the  deceased  came  to  her  death  by  reason  thereof* 
It  can  not  be  denied  that  the' instruction  is  somewhat  loosely 
drawn,  and  if  construed  strictly,  and  without  reference  to  the 
other  instructions  given,  it  is  undoubtedly  obnoxious  to  the 
criticism  thus  made.  But  as  several  other  instructions  were 
given  in  which  the  question  of  the  defendant's  negligence  was 
directly  and  clearly  submitted  to  the  jury  to  be  determined  by 
them  from  the  evidence  as  a  question  of  fact,  we  can  not  think 
that  the  jury  could  have  been  misled  into  supposing  that  the 
court  intended  to  assume  that  the  defendant  was  negligent,  or 
to  instruct  them  jis  to  their  verdict  on  that  basis.  The  error, 
if  it  was  one,  was  corrected  by  the  other  instructions,  and 
could  not  have  prejudiced  the  defendant. 

The  plaintiff's  second  instruction  attempts  to  state  the  doc- 
trine of  comparative  negligence  as  heretofore  recognized  by 
this  court,  but  omits  the  hypothesis  that  the  deceased,  at  the 
time  she  was  killed,  was  in  the  exercise  of  ordinary  care.  If 
since  the  more  recent  decisions  of  this  court,  the  doctrine  of 
comparative  negligence  can  be  said  to  have  any  further  place 
in  our  system  of  jurisprudence,  it  is  very  clear  that  no  plaintiff 
can  recover  upon  the  ground  of  mere  negligence  who  was  not 
himself,  at  the  time  of  the  injury  complained  of,  in  the  ezer- 
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cise  of  ordinary  care.  The  instruction  then,  in  any  point  of 
view,  was  erroneous.  But  as  several  instructions  were  given 
at  the  instance  of  the  defendant  in  which  the  rule  was  clearly 
and  repeatedly  laid  down  that,  unless  it  was  shown  that  the 
deceased,  at  the  time  of  her  death,  was  in  the  exercise  of  ordi- 
nary  care,  no  recovery  could  be  had,  we  can  not  think  that  the 
jury  could  have  supposed  that  in  the  absence  of  such  care  on 
her  part,  the  plaintiff  would  be  entitled  to  a  verdict,  or  that 
the  omission  of  the  hypothesis  from  the  plaintiff's  second  in- 
struction could  have  resulted  in  any  injury  to  the  defendant. 
The  fourth  instruction  given  at  the  instance  of  the  plaintiff 
was  as  follows: 

"If  the  jury  find  the  issues  for  the  plaintiff,  then  they  should 
assess  the  plaintiff's  damage  at  what  the  jury  believe,  from 
the  evidence,  to  be  a  proper  pecuniary  compensation  for  dam- 
ages to  her  surviving  husband  and  next  of  kin,  occasioned  by 
her  death,  not  exceeding  five  thousand  dollars." 

The  objection  urged  to  this  instruction  is,  that  in  laying 
down  the  measure  of  damages,  the  pecuniary  injuries  result- 
ing to  the  surviving  husband  from  the  death  of  his  wife  are 
included,  it  being  contended  that  the  statute  by  which  the 
right  of  action  in  cases  of  this  character  is  given,  limits  the 
recovery  to  the  pecuniary  injuries  resulting  to  the  wife  and 
next  of  kin  from  the  death  of  the  deceased.     While  perhaps 
a  strict  and  literal  construction  of  the  statute  might  give  some 
support  to  this  contention,  we  are  disposed  to  adhere  to  the 
views  expressed  in  City  of  Chicago  v.  Major,  18  111.  349.    There 
a  broader  and  more  liberal  construction  was  adopted,  and  one 
iKrhich  gives  to  a  husband  a  remedy  for  the  death  of  his  wife. 
We  are  referred  to  cases  decided  in  other  States  where  a  more 
restricted  construction  has  been  given  to  similar  statutes,  but 
we  are  better  satisfied  with  the  construction  of  our  statute 
adopted  in  City  of  Chicago  v.  Major,  and  under  that  con- 
struction the  trial  court  was  justified  in  giving  the  instruction 
under  consideration. 
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Some  other  points  are  made  which  we  do  not  deem  it 
necessary  to  notice  further  than  to  say  that  they  have  been 
duly  considered,  and  are  found  to  be  destitute  of  merit.  After 
duly  considering  the  arguments  of  counsel,  we  are  of  the 
opinion  that  the  record  contains  no  error  for  which  the  judg- 
ment should  be  reversed.     It  will  accordingly  be  affirmed. 

Judgment  affirmed. 


The  American  Trust  and  Savings  Bank,  Assignee, 


V. 


The  GuEDEft  &  Pakschkb  Manufacturing  Company. 

Filed  at  Ottawa  May  8, 1894. 
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1.  BAifK  CHECK — assignment  "for  deposit* — charging  back  to  depositor 
for  non-payment.  The  payee  of  a  oheck  indorsed  the  same  to  his 
banker  "for  deposit,"  to  be  placed  to  the  depositor's  credit,  and  sent 
the  same  by  mail  to  his  banker. '  On  receipt  of  the  check  the  banker 
gave  the  depositor  credit,  on  account,  for  its  amount.  The  banker, 
after  placing  on  the  check,  "For  collection  and  return,"  forwarded  it 
to  the  drawer  for  payment :  Held,  that  the  deposit  of  the  check  was, 
ih  legal  effect,  a  negotiation  of  the  same,  so  as  to  vest  the  legal  title  in 
the  banker,  with  the  right,  on  his  part,  to  charge  it  back  to  the  depos- 
itor in  case  it  was  not  paid  on  presentment,  and  that  the  credit  given 
the  depositor  in  his  account  was  a  sufficient  consideration  for  the  as- 
signment. 

2.  Banks  and  bankers — embeBMlement — act  of  June  4,  l679,  construed. 
The  first  section  of  the  "Act  for  the  protection  of  bank  depositors,"  ap- 
proved June  4, 1879,  which  makes  the  failure  or  suspension  of  any  bank 
or  banker  within  tliirty  days  after  receiving  any  deposit,  prima  facie 
evidence  of  an  intent  to  defraud,  on  the  part  of  such  bank,  etc.,  does 
hot  apply  exclusively  to  criminal  prosecutions  under  the  act,  but  ap- 
plies to  civil  proceedings  as  well,  wherever  acts  done  in  contravention 
of  that  section  are  the  subject  of  judicial  investigation. 

3.  The  statute  making  it  embezzlement  for  an  insolvent  banker  to 
receive  on  deposit  from  a  depositor  not  indebted  to  him  "any  money, 
check,  draft,  bill  of  exchange,  stocks,  bonds  or  other  valuable  thiDg 
which  is  transferable  by  delivery,"  embraces  in  its  terms  checks  not 
transferable  by  delivery,  merely.  The  words  "transferable  by  delivery," 
were  intended  to  qualify  the  words  "other  valuable  thing."    8o  the  re- 
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ing  on  deposit  of  any  cheeky  draft  or  bill  of  exchange,  whether 
»ferable  by  delivery  or  by  indorflement,  is  within  the  meaning  of 
itatute. 

Eyidenob — tte  aufflciency — objection  on  appeal.  In  a  proceeding 
Qst  the  assignee  of  an  insolvent  bank  to  compel  the  surrender  of 
?ck  to  a  depositor  on  the  ground  of  fraud  in  obtaining  the  same 
le  bank,  it  appeared  that  the  check  was  produced  on  the  hearing, 
;he  evidence  failed  to  show  by  whom  it  was  produced.  It  further 
ared  that  the  case  was  heard  upon  the  tacit  assumption  that  the 
:uee  hud  possession  of  the  check,  the  prosecution  and  defense 
g  conducted  wholly  on  other  grounds.  The  objection  that  the 
f  failed  to  show  that  the  assignee  had  the  check  was  not  made  in 
rial  court :  Held^  that  there  was  no  such  failure  of  proof  as  to  re- 
3  a  reversal. 

ppEAL  from  the  Appellate  Court  for  the  First  District ; — 
d  in  that  court  on  appeal  from  the  County  Court  of  Cook 
ity;  the  Hon.  Prank  Scales,  Judge,  presiding. 

Messrs.  MoRAN,  Eraus  &  Mayer,  for  the  appellant. 

'essrs.  Weigl^y,  Bulkjley  &  Gray,  for  the  appellee. 

T.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

bis  was  a  petition,  in  the  matter  of  Herman  Schaffner 
A.  G.  Becker,  insolvents,  presented  to  the  County  Court, 
he  Gueder  &  Paeschke  Manufacturing  Company,  praying 
m  order  requiring  the  assignee  of  the  insolvents  to  sur- 
[er  and  deliver  up  to  the  petitioner  a  certain  check  depos- 
by  it  with  the  insolvents  prior  to  the  execution  of  their 
ntary  assignment.  The  facts,  about  which  there  seems 
3  little  if  any  dispute,  are  these : 

Q  the  2d  day  of  June,  1893,  and  for  some  time  prior 
eto,  Herman  Schaffner  and  A.  G.  Becker  were  co-partners 
g  business  as  private  bankers,  in  the  city  of  Chicago, 
jr  the  firm  name  of  Herman  Schaffner  &  Co.  The  peti- 
3r,  the  Gueder  &  Paeschke  Manufacturing  Company,  is  a 
oration  organized  under  the  laws  of  the  State  of  Wiscon- 
having  its  principal  office  and  place  of  business  in  the 

22—150  iLii.         V 
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city  of  Milwaukee.    That  company,  for  some  time  prior  to  the 
date  above  mentioned  kept  a  deposit  account  with  Schaffner 
&  Co.,  and  on  June  1,  1893,  it  forwarded  to  them  by  mail  a 
^'r  check  of  which  the  following  is  a  copy: 

P;(  "No.  17,047.  "Atchison,  Kan.,  May  29, 1893. 

^:>  \,  .,  ^'Blishy  Mieze  <k  SiHiman  Hardware  Co.: 
ifc"^^ '.  "Pay  to  the  order  of  the  Gueder  &  Paeschke  Manufacturing 

ft;»:  Company,  three  hundred  and  sixty-four  15/100  dollars. 

if'.  \  .'■  .'j 

fj^^i\  "To  First  National  Bank,  Atchison,  Kansas. 

^"y:  "The  Bush,  Mieze  &  Silliman  Hardware  Co., 

<i^\   ,  E.  A.  Mieze,  Treaaurer* 

;*5r}.-,  Before  mailing  the  check,  the  petitioner  placed  thereon  the 

$ii.^  following  indorsement :    "For  deposit  with  Hermc^n  Schaflfner 

(if   '  &  Co.,  to  the  credit  of  Gueder  &  Paeschke  Manfg  Co." 

This  check  was  received  by  Schaffner  &  Co.  on  June  2, 
1893,  in  the  morning,  and  they  immediately  gave  the  peti- 
tioner a  credit  on  account  for  its  amount,  and  after  placing 
upon  it  the  following  indorsement :  "For  collection  and  return, 
June  2,  1893,  account  of  Herman  Schaffner  &  Co.,  Chicago, 
111.,"  forwarded  it  to  the  place  of  residence  of  the  drawee  for 
'collection.  On  June  3,  the  day  following,  A.  G.  Becker,  who 
was  then  the  surviving,  partner  of  the  firm,  made  a  voluntary 
assignment  for  the  benefit  of  creditors,  to  the  American  Trust 
and  Savings  Bank,  as  assignee.  On  June  5,  1893,  payment 
of  the  check  was  stopped,  and  on  that  day  it  was  presented 
for  payment  and  protested  for  non-payment. 

The  petition,  which  was  filed  August  24,  1893,  set  up,  in 
substance,  the  foregoing  facts,  and  also  alleged  that  Schaff- 
ner &  Co.,  at  the  time  of  receiving  the  check  knew  that  they 
were  insolvent,  and  received  it  well  knowing  that  they  were 
about  to  fail,  and  in  fraud  of  the  rights  of  the  petitioner,  and 
also  that  the  petitioner  never  received  any  benefit  or  consid- 
eration whatever  from  Schaffner  &  Co.  for  the  check,  and  that 
there  was  then  due  the  petitioner  on  its  deposit  account,  over 
and  above  the  amount  of  the  check,  the  sum  of  $116.37. 
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he  assignee  answered  denying  all  the  equities  of  the  peti- 
,  and  a  hearing  being  had  on  pleadings  and  proofs,  the 
nty  Court  found  against  the  petitioner,  and  dismissed 
petition  for  want  of  equity.  On  appeal  to  the  Appellate 
rt,  that  order  was  reviersed,  and  the  cause  was  remanded 
I  directions  to  enter  an  order  requiring  the  assignee  to  sur- 
[er  the  check  to  the  petitioner.  From  that  judgment,  the 
gnee  now  appeals  to  this  court,  the  Judges  of  the  Appel- 

Gourt  having  duly  certified  that  the  cause,  although  in- 
ing  less  than  $1000,  involves  questions  of  law  of  such 
3rtance,  both  on  account  of  principal  and  collateral  in,ter- 

that  it  should  be  passed  upon  by  this  court. 

was  admitted  by  eounsel  at  the  heariilg,  that,  upon  re* 
t  of  the  check,  Schaffner  &  Co.  gave  the  petitioner  credit 
ts  amount  on  petitioner's  deposit  account,  the  same  as 
gh  it  had  deposited  that  amount  in  cash,  and  that  the 
ioner  thereby  became  entitled  at  once  to  draw  its  checks 
Qst  such  deposit.  And  it  was  also  admitted  that,  by  the 
3m  and  business  usage  prevalent  among  bankers,  Schaff- 
k  Co.,  if  they  had  remained  solvent,  would  have  had  the 
;,  in  case  of  the  dishonor  of  the  check  for  any  reason,  to 
ge  back  the  amount  of  it  in  their  account  with  the  peti- 
»r. 

e  think  it  clear  that  the  deposit  was  in  legal  effect  a  ne- 
ktion  of  the  check,  so  as  to  vest  the  legal  title  thereto  in 
•ffner  &  Co.,  with  the  right  on  their  part  to  charge  it  back 
le  petitioner's  deposit  account,  in  case  it  should  not  be 

on  presentment ;  and  we  also  think  that  the  credit  given 
te  petitioner  in  its  account,  was  a  sufl&cient  consideration 
he  assignment  of  the  check.  The  transaction  then  was 
ivhich,  in  the  absence  of  fraud,  would  have  passed  the  title 
e  check  irrevocably  to  Schaffner  &  Co.,  and  the  claim  of 
petitioner  to  relief  must  therefore  rest  solely  upon  its 
ge  of  fraud,  thus  enabling  it  to  rescind  the  transaction 
reclaim  the  check  on  that  ground. 
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The  fraud  alleged  consists  of  the  act  of  Schafifner  &  Co., 
as  bankers,  in  receiving  the  check  on  deposit,  after  they  bad 
become  insolvent,  and  with  knowledge  of  their  insolvency  and 
of  their  impending  failure,  thereby  occasioning  the  loss  to  the 
petitioner  of  the  amount  of  the  deposit.  That  such  act,  if 
proved,  constituted  a  fraud  upon  the  depositor  can  not  be 
doubted,  and  the  question  here  is,  whether  the  fraud  as  alleged 
is  established  by  the  evidence.  '  The  fact  relied  upon  as  proof 
is,  that  on  the  day  next  after  receiving  the  deposit,  Schaffner 
&  Co.,  or  rather  Becker,  the  surviving  partner  of  the  firm, 
failed,  suspended,  and  executed  a  voluntary  assignment  for 
the  benefit  of  creditors,  and  that  fact,  as  is  claimed,  is,  by  the 
statute,  made  prima  facie  proof  of  fraud. 

The  first  section  of  the  "Act  for  the  protection  of  bank  de- 
positors," approved  June  4, 1879,  provides  that,  if  any  banker 
shall  receive  from  any  person  or  corporation  not  indebted  to 
him,  ^*any  money,  check,  draft,  bill  of  exchange,  stocks,  bonds, 
or  other  valuable  thing  which  is  transferable  by  delivery," 
when  at  the  time  of  receiving  the  deposit,  such  banker  is  in- 
solvent, whereby  the  deposit  so  made  shall  be  lost  to  the  de- 
positor, the  banker  so  receiving  such  deposit  shall  be  deemed 
guilty  of  embezzlement,  and  upon  conviction  thereof,  shall  be 
fined  in  a  sum  double  the  amount  of  the  sum  so  embezzled 
and  may  also  be  imprisoned  in  the  penitentiary  not  less  than 
one  nor  more  than  three  years.  And  the  section  further  prct- 
vides  as  follows:  "The  failure,  suspension,  or  involuntary 
liquidation  of  the  banker,  broker,  banking  company,  or  incor- 
porated bank,  within  thirty  days  from  and  after  the  time  of 
receiving  such  deposit,  shall  be  prima  facie  evidence  of  an  in- 
tent to  defraud,  on  the  part  of  such  banker,  broker  or  officer 
of  such  banking  company  or  incorporated  bank."  Laws  of 
1879,  page  113;   1  Starr  &  Cur.  Stat.  776. 

It  seems  plain  that,  if  this  statute  can  be  held  to  apply  to 
this  case,  it  is  proved,  prima  facie,  that  Schaffner  &  Co.  received 
the  check  with  intent  to  defraud  the  petitioner,  and  as  their 
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ire  has  resulted  in  a  loss  to  the  petitiocer  of  the  deposit, 
t  least  of  a  considerable  part  of  it,  the  fraud  thus  intended 
accomplished.  And  as  no  effort  was  made  at  the  hearing 
ibut  the  prima  facie  presumption  raised  by  the  statute,  the 
I  proof  of  a  fraud  both  intended  and  consummated  must  be 
Qed  for  all  the  purposes  of  this  proceeding  to  be  conclusive. 
at  it  is  urged  that  the  statute  is  a  part  of  the  criminal  law 
je  State,  and  that  the  prima  facie  presumption  thereby 
id  is  intended  to  apply  only  in  criminal  prosecutions  under 
nd  can  not  be  availed  of  in  aid  of  a  civil  suit  brought  by 
positor  against  an  insolvent  banker  or  his  assignee.  In 
view  we  are  unable  to  concur.  The  statute, 'though  pub- 
id  by  the  compilers  as  a  part  of  the  Criminal  Code,  is  not 
rt  of  it,  but  is  a  separate  act,  passed,  as  its  title  indicates, 
the  protection  of  bank  depositors,"  and  while  it  is  in  part, 
perhaps  mainly,  penal  in  its  provisions,  so  as  to  make  its 
ication  as  a  part  of  the  Criminja.1  Law  of  the  State  not  in- 
opriate,  it  was  also  intended,  we  think,  to  apply  in  cases 
vil  proceedings.  Thus  section  4  of  the  act  makes  it  un- 
til for  savings  banks  to  assume  certain  liabilities  whereby 
•  deposits  may  become  jeoparded  or  impaired,  and  de- 
»s  all  such  liabilities  to  be  null  and  void,  but  imposes  no 
Jty.  It  is  diflScult  to  see  how  any  criminal  prosecution 
be  instituted  under  that  section,  and  its  only  application 
medies,  therefore,  would  seem  to  arise  in  civil  cases  where 
[ations  assumed  in  contravention  of  its  provisions  are 
ht  to  be  enforced.  So  the  first  section  provides  that 
lin  acts  by  bankers  shall  constitute  embezzlement,  and 

their  punishment,  and  then  it  declares  what  acts  shall 
titute  prima  facie  evidence  of  an  intent  to  defraud.  We 
DO  reason  why  the  rule  of  evidence  established  by  this 
r  clause  should  be  held  to  apply  exclusively  to  criminal 
ecutions,  but  think  it  applicable  to  civil  proceedings  as 
,  wherever  acts  done  in  contravention  of  the  provisions  of 

section  are  the  subject  of  judicial  investigation. 
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It  is  urged  in  the  next  place  that,  conceding  that  the  stat- 
ute applies  to  civil  proceedings,  the  check  in  question  is  not 
within  its  terms.  The  statute,  as  we  have  seen,  makes  it 
embezzlement  for  an  insolvent  banker  to  receive  on  deposit 
from  a  depositor  not  indebted  to  him,  "any  money,  check, 
draft,  bill  of  exchange,  stocks,  bonds  or  other  valuable  thing 
which  is  transferable  by  delivery,"  and  the  contention  is,  that 
the  clause,  "transferable  by  delivery,"  qualifies  each  of  the 
preceding  specifications,  and  therefore,  as  the  cheek  in  ques- 
tion was  payable  to  the  order  of  the  payee,  and  transferable, 
not  by  delivery  but  by  indorsement,  it  was  not  a  security  in 
respect  to  which  the  offense  of  embezzlement  created  by  the 
first  section  of  the  statute  could  be  committed.  We  are  not 
disposed  to  adopt  the  construction  of  the  statute  here  sug- 
gested. It  does  not  seem  to  us  to  be  the  most  natural  and 
obvious  meaning  of  the  language  employed,  and  we  knoi?  of 
no  canon  of  construction  which  would  require  its  adoption. 
The  words  "transferable  by  delivery,"  in  our  opinion,  were  in- 
tended to  qualify  the  words  "other  valuable  thing"  only,  and 
it  follows  that  the  receiving  on  deposit  of  any  check,  draft 
or  bill  of  exchange,  whether  transferable  by  delivery  or  by 
indorsement,  is  within  the  meaning  of  the  statute.  The  con- 
struction contended  for  would  render  the  statute  practically 
nui;][atory,  as  applied  to  commercial  paper  of  the  classes  indi- 
cated, as  in  the  ordinary  course  of  business,  paper  of  that 
character  is  usually  drawn  payable  to  the  order  of  the  payee, 
so  as  to  be  transferable  only  by  indorsement. 

It  is  finally  urged  that  there  is  no  evidence  tending  to  show 
that  the  check  sought  to  be  recovered  by  the  petitioner  ever 
came  into  the  possession  of  the  assignee.  It  must  be  con- 
fessed that  the  evidence  on  that  point  is  slight.  The  check 
was  produced  at  the  hearing,  and  was  offered  in  evidence  by 
the  counsel  for  the  petitioner,  but  the  record  fails  to  show 
by  whom  it  was  produced.  It  does  appear,  however,  that  it 
was  in  the  possession  of  the  insolvents  the  day  prior  to  the 
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iution  of  the  assignmeDt,  and  that  it  was  forwarded  by 
n  for  presentment  to  the  drawee  for  payment.  It  was 
lented  and  protested  for  non-payment  two  days  after  the 
gnment  was  executed,  and  in  the  usual  course  of  business 
ould  have  been  returned  to  Schaffner  &  Co.,  and  thus  have 
e  into  tbe  possession  of  the  assignee, 
he  course  pursued  by  counsel  in  the  production  of  eyi- 
se  at  the  hearing  was  somewhat  peculiar,  as  most  of  the 
ence  produced  consists  of  admissions  of  counsel,  to  be 
ie  out  from  a  somewhat  protracted  colloquy  between  them, 
listing  in  part  of  mutual  discussions  of  the  questions  at 
e,  in  part  of  denials  and  part  of  admissions,  but  in  no 
\  of  the  colloquy,  or  elsewhere,  is  there  the  slightest  sug- 
ion  that  the  check  which  the  petitioner  was  seeking  to 
•ver  was  not  in  the  possession  of  the  assignee.  If  the  fact 
3  otherwise,  it  is  most  remarkable  that  no  assertion  of  it 
made,  for  it  alone  would  have  been  a  complete  defense  to 
petition.  It  is  manifest  that  the  cause  was  heard  upon 
tacit  assumption  by  both  parties  that  the  assignee  had 
lession  of  the  check,  and  both  the  prosecution  and  defense 
3  conducted  wholly  on  other  grounds.  The  production  of 
;heck  was  an  act  which  must  have  occurred  at  the  hearing, 
if  it^  was  produced  by  any  one  other  than  the  assignee, 
.  fact  could  not  have  escaped  the  attention  of  its  counsel, 
point  was  noir  raised  in  the  County  Court,  and  is  insisted 
Q  for  the  first  time  on  appeal,  and  we  are  inclined  to  hold 
a  sufficient  inference  legitimately  arises  from  the  conduct 
ounsel  to  justify  the  court  in  holding,  on  appeal,  that 
e  is  no  such  failure  of  proof  as  to  the  possession  of  the 
ik  as  necessitates  a  reversal  by  us  of  the  judgment  of  the 
ellate  Court. 

h  are  disposed  to  concur  in  the  conclusion  reached  by  the 
>ellate  Court,  and  its  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Joshua  S.  Peers  et  al. 

Filed  at  ML  Vernon  June  19, 1894. 

1.  Contract— ruie  of  interpretation.  The  great  rule  for  the  inter- 
pretation of  covenants  is,  to  so  expound  them  as  to  give  effect  to  the 
actual  intent  of  the  parties,  collected,  nqt  from  a  single  clause,  but 
from  the  entire  context.  The  scope  and  end  of  every  matter  are  to 
be  considered,  and  if  these  be  satisfied,  then  is  the  matter  itself  and 
the  intent  thereof  also  satisfied. 

2.  Same — liquidated  damages.  If,  from  the  nature  of  the  contract, 
the  damages  ean  not  be  calculated  with  any  degree  of  certainty,  or  if 
there  are  peculiar  circumstances  contemplated  by  the  contract,  the 
stipulated  sum  will  be  held  to  be  liquidated  damages. 

3.  Mining  IiEase — construed  as  to  time  of  payment  by  the  lessee.  A 
declaration  alleged  that  by  the  terms  of  a  mining  lease  the  lessee 
agreed  to  begin  mining  coal  within  twelve  months  from  its  date,  and 
to  guarantee  the  lessor  a  yearly  royalty  of  not  less  than  $1200  after 
the  expiration  of  twelve  months  from  the  date,  and  that  if,  after  the 
expiration  of  one  year,  no  coal  should  be  mined,  the  lessee  should 
pay  monthly  installments  of  $100  on  its  guarantee  of  $1200  a  year,  and 
said  payments  should  be  considered  as  advanced  royalty;  and  said 
lessee  was  to  have  the  right  to  mine  coal  sufficient  to  make  the  amount 
of  coal  mined  equal  to  the  amount  of  royalty  paid,  provided  the  royalty 
should  not  be  less  than  $100  per  month.  The  royalty  to  be  paid  was 
three-eights  of  a  cent  per  bushel,  and  it  was  alleged  that  such  royalty 
should  be  paid  monthly,  on  the  20th  day  of  the  month,  for  coal  mined 
the  preceding  month :  Heldy  that  the  word  "royalty"  applied  not  only 
to  the  three- eighths  of  a  cent  per  bushel  to  accrue  from  coal  actually 
raised,  but  also  to  the  monthly  payments  of  $100  to  accrue  upon  the 
guaranteed  yearly  royalty  of  not  less  than  $1200. 

4.  Same — whether  a  hease  or  mere  license.  An  instrument  under  seal 
which  invests  the  grantee  or  lessee  with  the  "sole  and  exclusive  right" 
to  mine,  and  operate  in  coal,  on  certain  lands,  which  grant  is  not  limited 
to  any  particular  vein  or  stratum,  but  extends  to  all  coal  under  said 
land,  and  reserves  an  annual  rent  or  royalty  for  the  coal  mined,  is  not 
a  mere  license,  but  is  a  lease.  A  license  is  an  authority  to  do  a  partica- 
lar  act  or  acts  upon  another  man's  land  without  possessing  any  estate 
therein.  A  lease  of  the  right  and  privilege  to  mine  or  take  away  stone 
or  coal  from  the  lessor's  land  is  the  grant  of  an  interest  in  the  land, 
and  not  a  mere  license  to  take  stone  or  coal. 


Digitized  by 


Google 


^  OoNSOIilDATED  GOAL  Co.  V.  PsERB  et  qL  ,  345 

Syllabus. 

SauEc— recovery  of  rent  reserved,  A  provision  in  a  lease  for  mining 
!,  that  the  lessee  or  his  assigns  shall  pay  a  royalty  of  $1200  a  year, 
able  monthly,  whether  any  coal  is  mined  or  not,  is  a  reasonable 
,  and  may  be  enforced  as  liquidated  damages. 

In  an  action  upon  the  covenant  in  a  mining  lease  to  pay  to  the 
or  a  royalty  on  coal  mined,  not  less  than  $1200,  it  is  not  necessary 
liege  in  the  declaration  that  there  was  minable  coal  that  the  de- 
hint  ought  to  have  taken  out,  in  the  absence  of  any  covenant  on 
part  of  the  lessor  as  to  the  extent  of  the  coal  in  the  land  leased, 
uch  case,  if  there  was  any  fact  in  existence  which  would  be  a  bar 
le  action,  the  burden  is  on  the  lessee  or  his  assignee  to  plead  and 
re  it. 

EsTOPPEii — to  claim  a  lease  is  a  mere  license.  In  a^  action  by  the 
)r  of  coal  land,  against  the  assignee,  the  declaration  averred  the 
ing  of  the  lease  under  seal,  whereby  the  plaintiff  leased,  set  over 
assigned  to  the  lessee,  for  the  term  of  twenty-flve^yeara,  the  sole 
exclusive  right  of  mining  and  operating  in  coal  on  the  land  dc- 
;>ed ;  that  the  lessee,  by  its  deed,  granted,  bargained,  sold,  assigned 
transferred  to  the  defendant  the  coal  underlying  said  land,  to- 
ler  with  all  the  rights  and  appurtenances  thereunto  appertaining, 
le  same  were  conveyed  or  assured  by  such  lease,  and  thereby  cove- 
red with  the  defendant  that  such  lessee  was  seized  of  a  perfect  title 
le  property  thereby  conveyed,  and  that  the  defendant  accepted 
I  deed,  and  took  and  retained  possession  of  the  property  conveyed 
sr  it, and  used  and  controlled  the  premises:  Held,  that  from  these 
ments  the  defendant  was  estopped  from  setting  up'  the  claim  that 
supposed  lease  was  a  mere  personal  license,  and  therefore  not  as- 
able. 

LandijOBD  ani>  tenant — liability  of  assignee  of  lease  not  defeated 
is  assignment.  If  it  be  conceded  that  an  assignee  of  a  lease  is  dis- 
ged  from  liability  for  subsequent  breaches  by  his  assignment  of 
lease,  yet  his  transfer  will  not  have  the  effect  of  discharging  him 
Dreaches  of  the  covenant  already  committed,  when  there  was  a 
ity  of  estate  between  him  and  the  lessor,  and  an  implied  provision 
ay  the  damages  occasioned  by  such  breach. 

PIjEADING — declaration^or  recovery  on  contract  for  payment  in 
lUments,  Any  number  of  installments  due  upon  an  instrument  in 
may  be  declared  for  and  recovered  upon  in  one  and  the  same  count. 
.  Pkactice — waiver  of  objection  to  evidence.  If  there  is  any  ground 
Injection  to  a  lease  given  in  evidence,  the  party  should  make  such 
ction  in  the  trial  court,  and  if  overruled,  take  an  exception,  and 
ng  to  do  so  he  can  not  make  the  objection  for  the  first  time  in  a 
•t  of  review. 
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11.  Same — trial  by  court — proposition  that  plaintiff  can  not  recover. 
On  a  trial  by  the  court  without  a  jury,  a  request  by  the  defendant  to 
hold,  ad  a  matter  of  law,  that  there  can  be  no  recov^ery  on  the  evidence, 

^^'^,.  V;  is  equivalent  to  a  demurrer  to  the  evidence,  and  raises  the  question 

of  law  whether  the  evidence,  with  the  most  favorable  intendments 
^^^.  granted  it,  tends  to  establish  the  case  of  the  plaintiff. 

1 2.  A  proposition  of  law  that,  under  the  facts  proved,  the  plaintiflf  is 
not  entitled  to  recover,  is  properly  refused,  if  the  evidence  shows  that 
the  plaintiff  is  entitled  to  recover  any  sum. 

13.  Appeals — affirmance  by  Appellate  Court  settles  all  disputed  ques- 
tions of  fact.    Where  a  judgment  is  affirmed  by  the  Appellate  Court, 

^^v,^^  the  judgment  of  that  court  is  final,  not  only  in  respect  to  the  principal 

^^  and  ultimate  facts  upon  which  the  cause  of  action  is  based,  but  also  in 

respect  of  the  evidentiary  and  subordinate,  facts,  which  are  mere  evi- 
dence of  the  principal  facts.  This  consequence  extends  to  all  infer- 
ences and  deductions  to  be  drawn  from  the  evidentiary  facts. 

14.  Where  a  common  law  case  is  tried  by  the  judge,  without  a  jury, 
and  no  question  is  made  as  to  the  ruling  on  the  admission  or  ezclusion 
of  evideace,  and  no  written  propositions  of  law  are  submitted,  and  the 

^^::  '  only  exception  taken  is  upon  the  rendition  of  the  judgment,  and  the 

it'^,^  Appellate  Court  affirms  such  judgment,  the  record,  on  appeal  from 

^1^  the  Api)ellate  Court,  will  not  present  any  question  for  this  coort. 

p  ^  Appeal  from  the  Appellate  Courfc  for  the  Fourth  District ; — 

l^v  ^  heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Madi- 

son county ;  the  Hon.  W.  fl.  Snyder,  Judge,  presiding. 


Mr.  Charles  W.  Thomas,  for  the  appellant. 

Mr.  J*.  G,  Irwin,  and  Mr.  W.  H.  Eromb,  for  the  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Joshua  S.  Peers  and  Adeline  Q.  Peers,  lessors  in  a  mining 
lease  made  to  the  Abbey  Coal  and  Mining  Company,  brought 
assumpsit,  on  the  26th  day  of  September,  1888,  apainst  the 
Consolidated  Coal  Company  of  St.  Louis,  as  assignee  of  the 
lease  by  deed  poll  from  said  Abbey  Coal  and  Mining  Com- 
pany. No  demurrer  was  interposed  to  the  declaration,  and 
the  issue  joined  upon  a  plea  of  non-assumpsit  was  submitted 
to  the  court  without  a  jury.    The  finding  of  the  court  was  for 
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plaintiffs,  and  the  damages  were  assessed  at  (1200.  A 
tion  for  a  new  trial  was  made,  which  was  overruled,  and 
exception  taken,  and  thereupon  the  defendant  moved  in 
est  of  judgment,  on  the  gfound  that  the  declaration  set 

no  cause  of  action ;  but  this  motion  also  was  denied,  and 
eption  taken.  The  court  then  rendered  final  judgment  on 
findings  for  the  damages  assessed  and  for  costs.  The 
6  was  then  taken  by  appeal  to  the  Appellate  Court  tojc  the 
irth  District,  by  the  defendant,  and  the  judgment  affirmed, 
1  thence  appellant  brought  the  record  here  by  this  appeal, 
t  is  expedient  to  so  transpose  matters  as  that  the  last 
oedure  had  in  the  trial  court  (outside  of  the  mere  entry  of 
gment  and  the  orders  consequent  thereon)  shall  be  consid- 
1  first,  for  if  the  contention  of  appellant,  in  its  motion  in 
Bst,  that  the  declaration  of  appellees  sets  out  no  cause  of 
Ion,  is  sustained,  then  that  is  an  end  of  the  matter,  at 
st  so  far  as  the  present  appeal  is  concerned. 
■*our  reasons  are  urged  why  the  declaration  is  bad,  and  in- 
icient  to  sustain  the  judgment.  We  will  take  them  up 
secutively. 

''irst — The  first  ground  urged  is,  that  the  suit  was  brought 
itember  26,  1888,  to  recover  the  supposed  guaranteed  roy- 
r  for  twelve  months  elapsing  between  September  20, 1887, 
.  September  20,  18$8 ;  that  the  year  established  by  the 
posed  lease  commenced  on  the  I7th  day  of  each  Decem- 
;  that  said  royalty  was  payable  annually,  in  December ; 
t  the  year  ending  December  it,  1888,  had  not  elapsed 
>n  the  suit  was  begun,  and  that  the  absolute  guaranty  in 
supposed  lease  set  up  in  the  declaration  is  "a  yearly  roy- 
'  of  not  less  than  $1200  ;"  that  there  the  covenant  ceases, 

all  that  follows  after  the  words  "and  if"  is  a  privilege 
irved,  instead  of  a  covenant. 

'hat  part  of  the  declaration  upon  which  this  objection  is 
iicated,  is,  as  we  find  it  stated  in  appellant's  abstract  of 
record,  as  follows :    "That  the  plaintiffs,  on  the  17th  day  of 
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December,  1870,  made  a  certain  coal  lease  to  the  Abbey  Coal 
and  Mining  Company  for  the  term  of  twenty-five  years  from 
its  date,  whereby  they  granted  to  the  said  company  the  sole 
right  to  mine  the  coal  from  under  the  land  described  in  said 
lease ;  that  the  said  Abbey  Coal  and  Mining  Company  agreed 
to  begin  mining  coal  from  the  said  laiid  within  twelve  months 
of  the  date  of  said  lease,  and  to  guarantee  the  plaintiffs  a 
yearly  royalty  of  not  less  than  $1200  after  the  expiration  of 
twelve  months  from  the  date  last  aforesaid ;  that  if,  after  the  ^ 
expiration  of  one  year,  no  coal  should  be  mined  from  the  said 
tract  of  land,  and  the  lessee  should  pay  the  monthly  install- 
ments of  $100  in  their  guarantee  of  $1200  a  year,  said  pay- 
ments should  be  considered  as  advanced  royalty,  and  said 
lessee  was  to  have  the  right  to  mine  coal  suflScient  to  make 
the  amount  of  coal  mined  equal  the  amount  of  royalty  paid, 
provided  that  the  royalty  paid  should  not  be  less  than  $100 
per  month ;  that  the  said  lessee  should  carry  on  the  work  in  a 
good  and  workmanlike  manner,  and  take  as  much  coal  from 
said  land  as  a  proper  regard  for  the  safety  of  the  mine  would 
admit,  and  to  pay  the  plaintiffs  a  royalty  of  three-eighths  of 
a  cent  per  bushel  of  eighty-five  pounds  for  all  coal  mined,  ex- 
cept such  as  was  taken  from  shafts,  entries  and  courses,  and 
such  as  was  used  at  the  mines  for  stationary  engines,  and  that 
such  royalty  should  be  paid  monthly,  on  the  20th  day  of  the 
month,  for  coal  mined  the  preceding  month." 

It  was  said  by  Chief  Justice  Gibson  in  Walker  v.  Physic,  5 
Barr.  (Pa.)  193,  that  the  great  rule  for  the  interpretation  of 
covenants  is,  to  so  expound  them  as  to  give  effect  to  the  actual 
intent  of  the  parties,  collected,  not  from  a  single  clause,  but 
from  the  entire  context.  And  in  Reniger  v.  Fogossa,  Plowd. 
18,  it  was  said  :  "The  scope  and  end  of  every  matter  is  prin- 
cipally to  be  considered;  and  if  the  scope  and  end  of  the 
matter  be  satisfied,  then  is"  the  matter  itself,  and  the  intent  • 
thereof,  also  satisfied."     The  doctrine  of  these  cases  has  been 
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uently  aflBrmed  by  this  court,  and  announced  in  decisions 
numerous  to  specify. 

.pplying  this  doctrine  to  the  lease  declared  on  in  the  narr., 
&nd  that  the  term  "royalty"  is  applied  by  the  parties,  not* 
f  to  the  three-eighths  of  a  cent  per  bushel  to  accrue  from 
[  actually  mined,  but  to  the  monthly  payments  of  (100  to 
rue  upon  the  guaranteed  "yearly  royalty  of  not  less  than 
00."  Indeed,  it  is  expressly  charged  in  the  declaration 
;  it  was  agreed  that  "said  payments  should  (in  the  lelkse 
If  the  word  used  is  "shall")  be  considered  as  advanced 
ilty."  The  "royalty"  was  not  to  be  less  than  $100  "paid 
ny  one  month,"  and  it  is  averred  in  the  declaration  "that 
1  royalty  should  be'  paid  monthly,  on  the  20th  day  of  the 
ith,  for  coal  mined  the  preceding  month."  In  view  of  the 
iexi,  and  in  view  of  the  fact  that  if  no  date  of  payment  had 
1  fixed  by  the  clause  last  quoted  the  monthly  payments  of 
danced  royalty,"  or  guaranteed  royalty,  would  have  been 
on  the  I7th  day  of  each  month,  instead  of  upon  the  20th 
of  each  month,  it  seems  clear  that  it  was  not  intended  by 
parties  that  said  clause  above  quoted' should  be  limited  to 
ilty  upon  coal  actually  mined.  In  other  words,  we  think 
;  the  meaning  of  the  lease,  as  deducible  from  the  aver- 
its  of  the  declaration,  when  taken  as  a  whole,  is,  that  the 
ran  teed  royalty,  although  fixed  on  a  yearly  basis  of  $1200, 
to  be  paid  in  monthly  installments  of  (100  each,  and  the 
s  when  such  respective  payments  should  be  made  were  duly 
gnated.  We  may  add,  that  any  number  of  installments 
upon  an  instrument  in  suit  may  be  declared  for  and  re- 
ared upon  in  one  and  the  same  count.  (Godfrey  y.  Buck- 
ter,  1  Scam.  450.)  In  our  opinion  the  first  objection  made 
be  declaration  should  not  be  sustained. 
econd — The  second  point  made  is,  that  the  supposed  lease 
up  in  the  declaration  is  a  mere  personal  license,  and  was 
assignable. 
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The  declaration  avers  that  **tbe  plaintiffs,  by  their  certain 
instrument  in  writing  and  under  seal,  commonly  called  a 
lease,  *  *  •  leased,  set  over  and  assigned  unto  the  said 
Abbey  Coal  and  Mining  Company,  for  the  full  term  of  twenty- 
five  years  from  the  date  thereof,  the  sole  and  exclusive  right 
of  mining  and  operating  in  coal  on  the  tracts  of  land  above 
described,"  etc.  And  it  further  avers,  that  "when,  etc.,  by 
its  deed  of  that  date,  *  *  *  it,  the  said  Abbey  Coal  and 
Mining  Company,  granted,  bargained,  sold,  assigned,  trans- 
ferred and  set  over  to  the  defendant  the  coal  underlying  said 
tracts  of  land,  together  with  all  the  rights,  privileges  and  ap- 
purtenances thereunto  appertaining  or  belonging,  as  the  same 
were  conveyed  or  assured  by  said  lease,  ♦  *  *  thereby 
covenanted  and  agreed  to  and  with  the  defendant  that  it  was 
seized  of  a  perfect  title  to  the  property  thereby  conveyed,"  etc. 

It  seems  to  us  that  appellant,  by  accepting  said  deed,  and 
taking  and  holding  possession  under  it,  of  the  property  con- 
veyed, and  using,  controlling  and  enjoying  such  property,  all 
which  further  facts  are  also  alleged  in  the  declaration,  should 
be  estopped  from  making  the  claim  now  under  consideration* 
But  be  that  as  it  may,  the  law  is  against  the  validity  of  the 
claim.  The  lease  declared  on  by  appellees  is  not  a  mere  per- 
sonal  license.  A  license  is  an  authority  to  do  a  particular  aci 
or  acts  upon  another  man's  land  without  possessing  any  estate 
therein.  (1  Washburn  on  Eeal  Prop,  chap,  12,  sec.  2,  p.  *398.> 
The  lease  here  involved  invests  the  lessee  with  the  "sole  and 
exclusive  right"  to  mine  and  operate  in  coal  on  certain  de- 
scribed lands.  The  right  granted  is  not  limited  to  any  par- 
ticular vein  or  stratum,  but  extends  to  all  coal  under  said 
lands,  and  it  is  exclusive  of  the  whole  world,  including  the 
lessors  themselves,  and  is  for  the  full  term  of  twenty-five  year& 
from  the  date  thereof.  The  law,  as  we  understand  it,  is,  that 
a  lease  of  the  right  and  privilege  to  mine  or  take  away  stone 
or  coal  from  the  lessor's  land  is  the  grant  of  an  interest  in  the 
land,  and  not  a  mere  license  to  take  stone  or  coal,    {Caldwell 
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V.  Fulton,  31  Pa.  St.  475,  and  authorities  cited  therein;  Har- 
lan V.  Lehigh  Coal  Co.  35  id.  287.)  This  second  point  made 
by  appellant  is  not  tenable. 

Third — The  third  ground  of  objection  is,  that  the  supposed 
guaranty  of  $1200  a  year  as  royalty  merely  fixes  a  penalty, 
and  the  appellees  could  only  recover  for  its  breach  such  dam- 
ages as  the  proof  shows  that  they  actually  suffered,  so  that  an 
action  for  the  (1200,  as  for  liquidated  damages,  does  not  lie. 
As  authority  for  its  contention  in  support  of  this  position  ap- 
pellant places  its  principal  reliance  upon  the  decision  of  this 
court  in  Scojield  v.  Tompkins^  95  111.  190.     In  that  case  the 
question  ivas,  whether  the  $22,770  named  in  the  agreement 
as  the  price  of  the  land,  and  also  as  liquidated  damages  in 
case  that  sum  was  not  paid  by  a  fixed  day,  and  time  of  pay- 
ment being  made  of  the  essence  of  the  contract,  may  be  re- 
covered, or  only  such  damages  as  can  be  shown  to  have  been 
actually  sustained  by  breach  of  the  agreement.    The  plaintiff 
still  had  the  land,  and  by  his  action  was  seeking  to  recover 
its  full  price  and  also  retain  the  land.     This  court  held  that 
the  parties  may  agree  upon  any  sum  as  compensation  for  the 
breach  of  a  contract  which  does  not  manifestly  exceed  the 
amount  of  the  injury  suffered,  but  when  it  is  manifestly  above 
that  sum,-  and  the  damages  are  such  as  can  readily  be  shown, 
such  sum  so  inserted  in  the  contract  will  be  regarded  merely 
as  a  penalty  to  insure  prompt  payment  or  performance.    The 
court,  in  delivering  its  opinion,  said:  "The  fact  that  the  par- 
ties fix  a  sum  to  be  paid  and  call  it  liquidated  damages  does 
not  always  control  the  question  as  to  the  measure  of  the  re- 
covery for  the  breach  of  the  contract."     And  further  said: 
"It  is  true,  the  parties  are  authorized  to  agree  upon  any  sum 
as  compensation  for  the  breach  of  the  contract  which  does  not 
manifestly  exceed  the  amount  of  the  injury  suffered.     This  is 
believed  to  be  the  doctrine  of  the  courts,  and  to  be  well  sus- 
tained by  authority."     And  the  court,  in  its  opinion,  quoted 
from  Sedgwick  on  the  Measure  of  Damages,  page  493,  as  fol- 
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lows:  "If,  from  the  nature  of  the  agreement,  it  is  clear  that 
any  attempt  to  get  at  the  actual  damage  would  be  difficult,  if 
not  vain,  then  the  courts  will  be  inclined  to  give  the  relief 
widch  the  parties  have  agreed  on.  But  if,  on  the  other  hand, 
the  contract  is  such  that  the  strict  consti'uction  of  the  phrase- 
ology would  work  absurdity  or  oppression,  the  use  of  the  term 
'liquidated  damages'  will  not  prevent  the  courts  from  inquir- 

;  ,  ing  into  the  actual  injury  sustained,  and  doing  justice  between 

the  parties."   And  to  this  quotation  from  Sedgwick  the  court 

I  ^  then  added  these  words :    **The  weight  of  the  authorities  sus- 

I  ^  tains  these  propositions." 

j ,  We  understand  the  rule  to  be,  that  if,  from  the  nature  of 

the  contract,  the  damages  can  not  be  calculated  with  any  de- 
gree of  certainlty,  or  there  are  peculiar  circumstances  contem- 
plated by  the  contract,  the  stipulated  sum  will  be  held  to  be 
liquidated  damages.  (See  5  Am.  and  Eng.  Ency.  of  Law, 
p.  25,  and  the  numerous  cases  cited  in  note  3 ;  also,  in  same 

[  volume,  the  cases  cited  on  p.  24,  note  2.)    We  think  the  rule 

last  above  stated  is  applicable  to  the  case  at  bar,  and  further 
think  that  Scofield  v.  Tompkins,  supra,  supports  the  contention 
of  appellees  herein,  rather  than  that  of  appellant.  Besides 
this,  the  clause  in  question  was,  under  the  circumstances  of 
the  case,  an  eminently  reasonable  one.  Without  it,  the  effect 
of  the  contract  would  have  been  to  divest  appellees  of  all 
control  over  the  coal  under  their  land  for  the  long  period  of 
twenty-five  years,  and  would  have  left  them  without  any  power 
to  compel  the  lessee  or  its  assigns  to  take  out  a  bushel  of  it, 
and  without  any  assurance  or  guaranty  of  a  cent  of  income 
from  it.  The  lessee  was  «  coal  mining  company,  and  must 
be  presumed  to  have  been  well  informed  in  respect  to  the  sub- 
ject matter  in  regard  to  which  it  was  qontracting,  and  it  is 
manifest  from  the  terms  of  the  lease,  as  they  are  set  forth 
in  the  declaration,  that  the  parties  believed  that  the  royalty 
would  exceed,  instead  of  fall  below,  $1200  a  year.  This  is 
obvious  from  the  fact  that  said  sum  is  fixed  as  the  minimum 


Digitized  by  CjOO^ IC 


COKBOLIDATED  CoAL  Go.  t*.  PfiSRS  €t  al.  353 

Opinion  of  the  Court. 

of  the  royalty  to  be  paid.  The  third  objection  urged  to 
jclaration  is  overruled. 

irth — The  fourth  and  last  objection  made  to  the  declara- 
9,  that  in  order  to  show  a  cause  of  action  grounded  upon 
ipposed  guaranty  to  pay  $1200  as  annual  royalty,  the 
ration  should  allege  that  there  is  minable  coal  that  the 
lant  might  take  out. 

rquis  of  Bute  v.  Thomson,  13  Meeson  &  Welsby,  *487, 
n  action  of  covenant,  and  the  defendants  had  expressly 
anted  that 'they,  etc.,  should  and  would  raise  and  work 
0  tons  of  coal  in  each  and  every  year  during  the  term, 
ay  at  the  rate  of  eight  pence  per  ton  royalty  for  the  same, 
f  ia  money,  annually,  £433,  6s.  8d.  each  year,  as  fix^d 
whether  coals  should  be  wrought  or  not,  and  also  nine 
upon  each  ton  over  and  above  that  quantity,  to  what- 
ixtent  the  same  might  be  wrought.  The  Court  of  Ex- 
er,  in  its  opinion  delivered  by  Pollock,  Chief  Baron,  held 
he  stipulation  for  a  fixed  rent,  coupled  with  a  covenant 
;oal  should  be  wrought  to  that  extent,  and  if  above  it, 
ihere  should  be  a  payment  of  nine  pence  for  each  ton 
md  above,  does  not  carry  with  it,  by  any  implication,  a 
:ion  that  there  should  be  coals  to  that  amount  capable 
ng  wrought ;  but  that  it  was  a  stipulation  on  the  part 
defendants  that  they  would  work  and  get  that  quantity, 
hat  if  they  did  not  get  it  they  would  pay  a  fixed  rent  to 
ndlord,  and  that  a  condition  can  not  be  imported  into 
»venant  that  there  should  be  coals  to  that  extent,  and 
f  that  was  the  intention  of  the  parties  they  should  have 
)ressed  it,  and  the  judgment  was  for  the  plaintiff. 
rlan  et  al,  v.  Lehigh  Coal,  etc.  Co.  35  Pa.  St.  287,  was 
ant  upon  a  coal  lease,  brought  by  Harlan  and  others, 
rere  lessees,  against  said  corporation,  the  lessor,  and  the 
a  alleged  Was,  that  the  supposed  mines  were  not  coal 
,  and  did  not  contain  stone  coal,  contrary  to  the  tenor 
ffect  of  the  defendant's  covenant.    At  the  trial  the  court 

!3— 150  11*1*. 
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below  charged  the  jury  as  follows :  "The  defendant  does  not 
covenant  for  coal  in  any  of  the  veins.  He  lets  them,  and  the 
plaintiffs  take  them,  subject  to  the  ordinary  risk  of  mining, 
without  any  covenant,  express  or  implied,  of  the  existence  of 
coal,  or  of  the  quantity  or  of  the  quality  of  coal."  The  judg- 
ment was  affirmed,  and  the  court,  in  its  opinion,  said :  "It 
was  undoubtedly  coal  veins  that  were  intended  to  be  leased, 
and  if  the  parties  were  mistaken  about  the  fact,  the  result 
would  be  a  right  to  dissolve  the  contract,  and  not  a  right  to 
have  a  different  contract  in  its  stead.  It  is  apparent  that  the 
R.  and  S.  veins  were  known  subjects  of  contract,  that  they 
were  supposed  to  exist  in  the  lessor's  land  as  they  did  else- 
where, and  that  the  lease  was  intended  as  a  grant  of  the  right 
to  find  and  work  them,  but  we  have  nothing  that  entitles  us  to 
construct  a  warranty  that  the  lessees  should  be  able  to  find 
and  work  them." 

Appellant  calls  our  attention  to  no  authority  in  conflict 
with  the  doctrine  of  these  two  cases,  and  we  have  no  knowl- 
edge of  the  existence  of  any  such  authority. 

But  there  is  another  ground  upon  which  the  decision  of 
this  matter  can  be  placed.  The  lessee  expressly  covenanted 
to  pay  this  $1200  royalty,  and  appellant,  when  it  became 
assignee  of  the  lease,  also  became  liable  to  perform  the  cot* 
enants  of  the  lease  by  reason  of  the  privity  of  estate,  and,  in 
contemplation  of  law,  promised  so  to  do.  If  there  was  any 
fact  in  existence  which  would  be  a  bar  to  the  action  brought 
to  enforce  such  liability  and  promise,  the  burden  would  be 
upon  it  to  plead  and  prove  such  fact.  This  would  seem  to 
be  in  consonance  with  the  principles  of  pleading.  That  such 
is  the  recognized  practice  would  seem  to  be  indicated  by  one 
of  the  cases  last  cited.  In  Marquis  of  Bute  v.  Thomzon,  the 
report  shows  that  the  defendants  in  their  plea  craved  oyer  of 
the  indenture  of  lease,  and  set  it  out  in  full,  and  then  pleaded 
as  to  the  alleged  breach  of  covenant  in  the  declaration  relat- 
ing to  the  non-payment  of  half  a  year's  rent,  that,  etc.^  said 
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became  and  was,  etc.,  greatly  exhausted,  and  that,  etc., 
than  one-fourth  part  of  such  13,000  tons,  and  no  more, 
left  and  remained  to  be  worked,  etc.,  under  and  by  virtue 
kid  indenture,  etc.,  and  it  was  upon  a  demurrer  to  this 
that  the  case  was  decided,  the  point  marked  for  argu- 
;  on  the  part  of  the  plaintiff  being,  that  the  covenant  was 
bsolute  covenant  to  pay  the  money  rent,  and  not  a  con- 
nal  covenant. 

lere  being  no  merit  in  this  fourth  ground  of  objection  to 
ieclaration,  and  there  being,  as  we  have  seen,  no  merit  in 
3f  the  other  objections  urged  against  it,  it  results  that 
rial  court  committed  no  error  when  it  overruled  the  mo- 
in  arrest  of  judgment. 

is  assigned  as  error  that  the  circuit  court  erred  in  deny- 
tie  motion  for  a  naw  trial,  and  one  of  the  specifications  in 
lotion  entered  in  that  court  for  a  new  trial  is,  that  *'tbe 
i  admitted  improper  evidence  at  plaintiff's  instance.'' 
ition  is  called  by  counsel  to  a  supposed  defect  in  the  lease, 
spect  to  the  manner  in  which  it  was  signed  and  executed 
'  on  behalf  of  the  Abbey  Goal  and  Mining  Gompany.  It 
ars,  however,  that  the  defendant  below  interposed  no  ob- 
)n  to  the  introduction  io  evidence  of  either  said  leasq  or 
)ther  testimony  that  was  offered  by  the  plaintiffs  below, 
e  defendant  had  any  objection  to  the  lease  going  in  evi- 
),  it  should  have  made  that  objection  in  the  trikl  court, 
if  such  objection  was  overruled,  should  have  taken  an 
»tion.  Not  having  done  so  it  can  not  interpose  an  ob- 
»n,  for  the  first  time,  in  a  court  of  review. 
)  find,  however,  that  in  another  part  of  his  brief  and  ar- 
nt  counsel  for  appellant  makes  the  claim  that  appellant 
sted  the  circuit  court  to  hold,  as  matter  of  law,  that  there 
be  no  recovery  on  the  evidence,  and  that  this  was  equiv- 
to  a  demurrer  to  the  evidence,  and  raised  the  question 
Y  whether  or  not  there  was  any  evidence  which,  with  the 
favorable  intendments  granted  it,  tended  to  establish  the 
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case  of  appellees.  The  first  claufie  of  this  claim  is  true,  as 
matter  of  fact,  and  the  other  clause  is  correct  as  matter  of  law. 
{Chicago,  Rock  Island  and  Pacific  Railroad  Co,  v.  Lewis,  109 
111.  120;  Blanehard  v.  Lake  Shore  and  Michigan  Southern 
Railway  Co.  126  id.  416.)  In  connection  with  this  claim, 
appellant  states,  in  substance,  that  the  declaration  avers  that 
appellees  made  a  certain  lease  to  the  Abbey  Coal  and  Mioing 
Company,  which  that  company  afterwards  assigned  to  the 
appellant.  It  is  then  urged  that  there  is  no  evidence  which 
connects  said  Abbey  Coal  and  Mining  Company  with  the  land 
or  the  lease ;  that  the  instrument  is  executed  by  Joshua  S. 
Peers,  Adeline  C.  Peers  and  E.  J.  Crandall,  and  is  sealed  with 
their  private  seals,  and  acknowledged  by  them  in  their  several 
individual  capacities ;  that  it  is  the  act  and  deed  of  the  three 
persons  who  signed  and  sealed  it,  and  that  the  description  of 
the  parties  in  the  body  of  the  instrument  must  yield  to  the 
attestation  and  signatures  thereto  attached, — citing  as  au- 
thority in  that  behalf  the  case  of  Northwestern  Distilling  Co, 
V.  Brant,  69  111.  668.  The  conclusions  that  appellant  draws 
from  these  premises  are,  that  neither  the  Abbey  Coal  and 
Mining  Company  nor  appellant  ever  had  any  privity  of  con- 
tract or  privity  of  estate  with  appellees,  and  that  therefore  the 
evidence  did  not  tend  to  establish  the  case  of  appellees. 

In  the  premises  of  the  indenture,  J.  S.  Peers  and  Adeline 
C.  Peers  are  named  as  parties  of  the  first  part,  and  the  Abbey 
Coal  and  Mining  Company  is  named  as  party  of  the  second 
part,  and  in  all  subsequent  clauses  and  parts  of  the  lease  they 
are  spoken  of  as  the  parties  of  the  first  part  and  party  of  the 
second  part,  respectively.     The  attestation  reads  as  follows: 

"In  witness  whereof  the  said  parties  have  this  day  sub- 
scribed their  names  and  affixed  their  seals,  dated  December 
2^»  1S70.  Joshua  S.  Peers,  [Seal.] 

Adkline  C.  Peers,  [Seal.] 

E.  J.  Crandall,  President.  [Seal.]" 
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The  case  of  Northwestern  Distilling  Co.  v.  Brant,  supra,  re- 
lied on  by  appellant,  was  almost  the  converse  of  this.  There, 
in  the  premises  of  the  lease,  Edward  F.  Lawrence,  president 
of  the  Northwestern  Distilling  Gompany,  was  named  as  party 
of  the  second  part,  etc.,  and  the  attestation  was:  "In  testi- 
mony whereof  the  said  parties  have  hereunto  set  their  hands 
and  seals,"  etc.  ThjBn  followed  the  name  and  seal  of  Brant,  the 
lessor,  and  just  below  it,  "Northwestern  Distilling  Go.  [Seal.] 
By  Edward  Lawrence,  President."  This  court,  in  its  opinion, 
said:  "The  only  circumstance  which  raises  any  diflSculty  is, 
that  in  the  commencement  of  the  lease,  Lawrence,  president 
of  the  company,  is  described  as  the  party  of  the  second  part, 
and  the  covenant  is  by  *  the  said  party  of  the  second  part.*  The 
contract,  as  claimed,  is  one  made  by  a  corporation,  which  can 
act  only  by  its  agents,  and  it  is  apparent  upon  the  face  of  the 
instrument  that  Lawrence  does  not  act  individually,  but  as 
president  of  the  company,  for  the  company.  Had  he  executed 
the  instrument  in  his  own  name,  for  the  company,  it  would 
have  been  a  good  execution  by  the  company.  *  *  *  The 
conclusion  of  a  lease,  as  well  as  its  commencement,  may  be 
looked  to  for  the  description  of  the  parties.  The  conclusion 
describes  them  to  be  those  persons  who  have  set  their  hands 
and  seals  to  the  instrument,  and  it  is  the  signature  and  seal  of  ^ 
the  Northwestern  Distilling  Gompany  which  are  set  thereto, 
not  those  of  Lawrence," — and  the  judgment  against  the  dis- 
tilling company  for  breach  of  covenant  was  affirmed. 

In  Phillips  V.  Coffee,  17  111.  164,  a  question  arose  in  regard 
to  a  deed  of  assignment  from  the  State  Bank  of  Illinois  to 
certain  persons,  of  all  the  lands,  lots,  etc.,  belonging  to  the 
bank.  It  appears  from  the  statement  of  the  case  that  the 
deed  was  signed  "Thomas  Mather,  President,"  and  purported 
to  be  under  the  seal  of  the  bank.  The  court,  in  its  opinion, 
said  :  "Its  execution  by  the  president  of  the  bank  is  shown, 
and  the  seal  affixed  affords  prima  facie  evidence  that  it  is  the 
seal  of  the  bank." 
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In  I.  C.  R,  R.  Co.  V.  Johnson,  40  111.  35,  this  court  said: 
"This  court  does  not  know,  judicially,  that  the  railroad  com- 
pany has  a  seal,  other  than  a  scrawl,  such  as  appears  in  this 
record,  and  which  purports  to  he  a  seal.  Moreover,  this  is  a 
copy  of  the  original  bond,  and  the  clerk  could  not  make  a 
fac  simile  of  a  corporate  seal  or  device  which  might  have  been, 
and,  for  aught  that  appears,  was,  attached  to  the  original 
bond." 

In  Sawyer  v.  Cox,  63  111.  130,  it  was  held  that  a  deed  pur- 
porting to  bind  a  corporation,  and  signed  by  the  president  or 
vice-president  of  such  corporation,  and  not  in  the  name  of 
the  corporation,  but  with  a  seal  attached,  would  be  presumed 
by.  the  law  to  have  been  executed  by  suflBcient  authority,  and 
that  it  would  also  be  presumed  that  the  seal  annexed  was  the 
seal  of  the  company,  and  in  the  opinion  of  the  court  the  case 
of  Phillips  V.  Coffee,  supra,  was  both  fully  considered  and  fully 
approved. 

The  decisions  of  this  court  above  mentioned  are  decisions 
of  the  fact  that  there  was  evidence  in  the  record  tending  to 
prove  the  case  of  the  plaintiffs. 

It  is  urged  that  the  circuit  court  erred  in  refusing  to  hold 
the  following  proposition,  to- wit :  "The  court  is  requested  to 
hold,  that  under  the  facts  proven  in  this  case  the  plaintiffs  are 
not  entitled  to  recover."  It  is  manifest  that  there  was  no 
error  in  refusing  to  hold  this  proposition,  even  if  it  be  con- 
ceded, for  the  purposes  of  this  decision,  that  the  assignment 
made  by  appellant  to  Lasurs  on  November  28,  1887,  was  a 
valid  assignment,  and  had  all  the  effect  claimed  for  it.  The 
admissions  contained  in  the  record  show  that  judgment  had 
been  recovered  by  appellees  against  appellant  for  all  the  rent 
and  royalty  due  under  the  lease  up  to  the  17th  day  of  Sep- 
tember, 1887,  and  that  judgment  paid  and  satisfied.  We  have 
already  held  herein  that  the  guaranteed  royalty  of  $1200  an- 
nually was  payable  in  installments  of  $100  each,  due  on  the 
20th  day  of  each  and  every  month  during  the  term  demised. 
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Bait  was  commenoed  on  the  26th  day  of  September, 
,  to  recover  twelve  of  the  installmentB  of  royalty,  tlie  last 
dm  having  fallen  due,  under  the  terms  of  the  lease,  on  the 
day  of  September,  1888.  •  The  assignment  from  appel- 
to  Lasurs  was  put  in  evidence  by  appellant,  and  bears 
November  28,  1887.  It  follows  that  two  monthly  install- 
s  of  guaranteed  royalty  became  due,  under  the  covenants 
a  lease,  after  the  17th  of  September,  1887,  and  before  the 
nment  of  November  28,  1887,  to  Lasurs.  During  the 
3  of  that  time,  and  at  the  dates  when  said  two  install- 
s  became  due  and  default  was  made  in  their  payment, 
llant  continued  to  be,  and  was,  the  tenant  of  appellees, 
legally  liable  to  them  for  the  payment  of  said  install- 
B.  It  follows  that,  in  any  event,  appellees  were,  entitled 
^over  $200,  and  that  therefore  it  was  not  error  to  refuse 
Id  that  under  the  facts  proven  in  the  case  they  were  not 
ed  to  recover  anything. 

e  court  also  refused  to  hold  a  proposition  of  law  sub- 
d  by  appellant  which  reads  as  follows : 

the  court  believes,  from  the  evidence,  that  the  defend- 
in  November  or  December,  1887,  by  an  instrument  in 
ig,  assigned  and  transferred  to  one  Jacob  Lasurs  all  its 
and  title  and  interest,  as  assignees  of  the  lessee,  in  the 
in  the  declaration  mentioned,  and  set  over  to  said  La- 
ts  leasehold  estate  held  under  said  lease,  then  plaintiffs 
lot  recover  in  this  case." 

is  proposition  was  vicious  for  the  same  reasons  that  the 
»sition  last  considered  was  vicious,  for,  even  if  it  was  ad- 
d  that  the  assignment  of  November  28, 1887,  discharged 
lant  from  liability  for  subsequent  breaches,  yet  it  did 
md  could  not,  have  the  effect  of  discharging  it  from  lia- 

for  the  breaches  of  covenant  that  bad  already  taken 
,  and  at  times  when  there  was  a  privity  of  estate  between 
I  appellees,  and  an  implied  promise  to  pay  the  damages 
ioned  by  such  breaches.     It  is  clear  that  there  was  not 
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manifest  error  in  refusing  to  hold  said  proposition  as  law  in 
the  decision  of  the  case.  ^ 

Appellant  urges  that  it,  by  accepting  the  deed  of  assignment 
from  the  Abbey  Coal  and  Mining  Company,  did  not,  by  virtue 
of  certain  language  used  in  that  deed,  expressly  agree  to  per- 
form all  the  covenants  contained  in  the  lease,  even  after  the 
assignment  to  Lasurs.  That  question  is  not  presented  for 
our  decision  by  the  record.  In  order  to  have  raised  and  pre- 
served that  question  of  law  for  the  decision  of  this  court,  it 
should  have  offered  in  the  trial  court  a  proposition  to  the  effect 
that  there  was  nothing  in  the  deed  poll  made  to  it  by  the 
Abbey  Coal  and  Mining  Company,  which,  in  law,  bound  it  to 
pay  the  royalty  accruing  after  the  assignment  to  Lasurs. 

It  is  also  insisted  by  appellant,  that  it  assigned  the  lease 
on  the  28th  day  of  November,  1887,  to  one  Jacob  Lasurs, 
and  the  legal  effect  of  such  assignment  was  to  discharge  it, 
appellant,  from  liability  for  subsequent  breaches,  even  though 
it  was  done  for  the  express  purpose  of  getting  rid  of  responsi- 
bility, and  although  the  second  assignee  never  took  possession 
of  the  demised  premises  or  received  the  lease.  The  proposi- 
tion of  law  involved  in  this  instance,  also,  was  not  embodied 
in  a  written  proposition,  and  submitted  to  the  court  to  be 
held  as  law  in  the  decision  of  the  case.  It  is  true,  a  propo- 
sition containing  some  of  the  elements  here  contended  for 
was  offered,  and  refused,  but  it  was  coupled  with  another 
proposition  which  it  would  have  been  error  to  hold,  and  if 
such  other  proposition  had  been  stricken  out,  it  would  have 
rendered  the  proposition  as  offered  wholly  senseless  and  nu- 
gatory. 

The  case  was  tried  before  the  court  without  a  jury,  and  the 
judgment  of  the  circuit  court  has  been  affirmed  by  the  Appel- 
late Court.  The  consequence  of  this  is  to  settle  every  ques- 
tion of  fact  against  appellant.  The  judgment  of  the  Appellate 
Court  is  final,  not  only  in  respect  to  the  principal  and  ulti- 
mate facts  upon  which  the  cause  of  action  is  based,  but  also 
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in  respect  to  the  evidentiary  and  subordinate  facts,  which  are 
mere  evidence  of  the  principal  facts.  This  consequence  ex- 
tends to  all  inferences  and  deductions  to  be  drawn  from  the 
evidentiary  facts.  Powell  v.  McCord,  121  111.  330;  Darling- 
ton  V.  Chamberlin,  120  id.  686 ;  People  v.  Illinois  and  St.  Louis 
Railroad  and  Coal  Co.  122  id.  506  ;  Hamburg- American  Packet 
Co.  V.  Gattman,  127  id.  698  ;  Alphin  v.  Working,  132  id.  484 ; 
Pennsylvania  Co.  v.  Ellett,  id.  654;  Chicago,  j^Iilwaukee  and 
St.  Paul  Railway  Co.  v.  Wilson,  133  id.  55 ;  Pennsylvania  Co. 
V.  Backes,  id.  255 ;  Consolidated  Ice  Machine  Co.  v.  Keifer, 
134  id.  481. 

Where  a  common  law  case  is  tried  by  the  judge  without  a 
jury,  and  no  question  is  made  as  to  the  ruling  on  the  admis- 
sion or  exclusion  of  evidence,  and  no  written  propositions  of 
law  are  submitted,  and  the  only  exception  taken  is  for  the 
rendition  of  the  judgment,  and  the  Appellate  Court  affirms 
such  judgment,  the  record,  on  appeal  from  the  Appellate 
Court,  will  not  present  any  question  for  this  court,  and  all  it 
can  do  will  be  to  afiSrm  the  judgment  of  the  Appellate  Court. 
Myers  v.  Union  Nat.  Bank,  128  111.  478;  McDonald  v.  Alien; 
id.  521. 

We  have  examined  all  the  questions  of  law  that  appear 
upon  the  record,  and  that  are  so  saved,  by  exception  or  other- 
wise, as  that  we  have  cognizance  of  them,  and  we  find  no 
error  in  respect  thereto. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Phillips,  having  heard  this  case  in  the  Appel- 
late Court,  took  no  part  in  its  decision  here. 
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Filed  at  Springfield  June  18, 1894. 

1.  SPECiAii  ASSESSMENTS— special  benefits.  If  property  is  enhanced 
in  value  by  reason  of  a  public  improvement,  as  distinguished  from  the 
general  benefits  to  the  whole  community  at  large,  it  is  specially  bene- 
fited, and  is  to  be  assessed  for  the  special  benefits,  notwithstanding 
every  other  piece  of  property  upon  or  near  the  improvement  may,  to  a 
greater  or  less  degree,  be  likewise  specially  benefited.  In  other  words, 
it  is  not  such  benefits  as  are  special  to  the  particular  property,  thereby 
excluding  the  consideration  of  such  benefits  as  are  common  to  other 
property  similarly  situated,  but  it  is  such  benefits  as  that  the  particular 
property  is  by  the  improvement  enhanced  in  value, — that  is,  specially 
benefited, — that  are  to  be  considered. 

2.  Eminent  domain — aet^off  of  benefilM  against  damages  to  property 
not  taken.  In  a  condemnation  proceeding  the  court  instructed  the 
jury,  that  though  they  believe,  from  the  evidence,  that  some  of  the 
property  of  some  of  the  respondents  "will  actually  be  benefited  by 
reason  of  the  construction  and  operation  of  the  petitioner's  railroad, 
yet  if  the  jury  further  believe,  from  the  evidence,  that  such  benefits 
are  not  special  to  the  respondents'  property,  and  are  shared- by  it  in 
common  with  the  generality  of  property  in  the  vicinity  of  the  line  of 
said  proposed  railroad,  then  such  benefits  are  not  to  be  considered  in 
determining  whether  or  not  the  property  of  said  respondents  not  taken 
will  be  damaged  by  reason  of  taking  a  part  of  their  property  and  op- 
erating and  maintaining  the  petitioner's  railroad  :"  Held,  that  the  in- 
struction did  not  announce  a  correct  rule  of  law,  and  was  erroneous. 

3.  If  a  piece  of  property  is  enhanced  in  value,  its  enhancement,  or, 
in  other  words,  benefits  to  the  property,  can  not  be  said  to  be  common 
to  any  other  piece  of  property  specially  enhanced  in  value,  and  it  is 
thus  Hpecially  benefited  within  itseir,  and  irrespective  of  the  benefit 
that  may  be  conferred  by  the  improvement  upon  other  properties. 

4.  It  follows  that  where  the  benefits  are  designated  as  **general 
benefits,"  "benefits  common  to  other  property,"  and  the  like  expres- 
sions to  be  found  in  the  decided  cases,  it  is  meant  those  general, 
intangible  benefits  which  are  supposed  to  flow  to  the  general  public 
from  a  public  improvement.  Thus,  the  paving  of  a  street  in  a  city 
may  confer  special  benefits  upon  properties  near  it  by  an  increase  in 
their  value,  and  at  the  same  time,  by  the  convenience  afforded  the 
general  public,  confer  a  general  benefit. 
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So  a  railroad  built  through  a  town  or  through  the  country  may 
general  benefit  by  affording  additional  facilities  for  travel  and 
lerce,  and  thereby  be  of  benefit  to  the  community  at  large;  but 
feet  of  such  general  benefits  upon  any  particular  piece  of  prop- 
rould  be  impossible  of  ascertainment,  and  speculative,  and  it  has 
8  been  held  that  such  benefits  are  not  to  be  considered  for  that 
a. 

Sake — mectsure  of  damages  to  land  not  taken.  The  measure  of 
^es  to  property  not  taken  is  the  difference  in  value  of  the  land 
3  the  proposed  construction,  and  what  it  will  be  afterward.  Hence, 
feots  flowing  from  the  proposed  work  upo^  the  particular  prop- 
ire  to  be  considered,  and  if  the  value  of  the  land  not  taken, 
lered  as  a  whole  tract,  or  separately,  is  equal  to  its  value  before 
iprovetoent,  there  is  no  damage  to  property  not  taken. 
The  damage  contemplated  by  the  constitution  is  an  actual  dimi- 
a  of  the  present  value  or  price  caused  by  the  construction  of  the 
or  a  physical  injury  to  the  property  that  renders  it  less  valuable 
I  market  if  offered  for  sale.  The  test  of  whether  damages  have 
3d  to  the'  land  not  taken,  is,  whether  there  has  been  a  diminution 
market  value  of  the  land  by  reason  of  the  proposed  improvement, 
ffect  upon  the  whole  tract  remaining  after  part  is  taken  must  be 
lered.  ^ 

The  consideration  of  benefits  by  which  the  land  not  taken  is  in- 
id  instead  of  being  diminished  in  value,  is  not  the  deduction  of 
Lts  or  advantages  from  the  damages,  but  it  is  ascertaining  whether 
is  damage  or  not.  It  is  but  the  estimation  of  damages,  and  seems 
the  only  fair  and  just  mode  of  estimating  them. 

[f  the  property  is  worth  as  much  after  an  improvement  as  before, 
here  is  no  damage  done  the  same.  If  the  benefits  received  from 
aking  of  -the  improvement  are  equal  to  or  greater  than  the  loss, 
the  property  is  not  damaged  for  public  use.  There  can  be  no 
o^e  to  property  without  pecuniary  loss.  If  there  is  no  deprecia- 
Q  value  there  is  no  damage. 

The  dami^ges  to  property  not  taken  must  be  real,  and  not  specu- 
,  and  it  must  depreciate  the  price,  or  its  use ;  and  the  deprecia- 
}  to  be  determined  by  comparing  its  value  before  and  after  the 
ure  is  made  which  produces  the  injury.  Any  benefits  thus  con- 
l  should  be  considered,  as  well  as  injury  infiicted  by  the  structure, 
imating  the  damages. 

Special  benefits  are  such  benefits  flowing  from  the  proposed 
s  work  as  appreciably  enhance  the  value  of  the  particular  tract 
Ld  alleged  to  be  benefited.  On  the  one  hand,  the  damages  must 
il  and  substantial;  on  the  other,  the  benefits  must  be  such  as 

the  market  value  or  use  of  the  land,  and  such  as  are  capable  of 
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measurement  and  computation,     tience,  all  imaginary  and  merely 
speculative  damages  or  benefits  are  excluded  from  consideration. 

12.  The  consideration  of  such  benefits  as  tend  specifically  to  en- 
hance the  value  of  the  particular  property  is  not  setting  ofif  beneflU 
against  the  damages  to  the  property,  but  is  the  simple  ascertainment 
of  whether  the  land  has  been  depreciated  in  price  or  worth, — that  is, 
"Whether  loss  or  damage  has  resulted  to  the  owner.  The  fact  that  other 
property  in  the  vioinity  is  likewise  increased  in  value  from  the  same 
cause,  furnishes  no  reason  for  excluding  the  consideration  of  special 
benefits  to  the  particular  property  in  determining  whether  it  has  been 
damaged  or  not. 

13.  There  can  be  no  damage  to  property  without  pecuniary  loss,  or 
Injury  which  lessens  Its  value.  It  therefore  follows  that  every  element 
arising  from  the  construction  and  operation  of  the  railroad,  or  other 
public  improvement,  which,  in  an  appreciable  degree,  capable  of  as- 
certainment in  dollars  and  cents,  enters  into  the  diminution  or  increase 
of  the  value  of  the  particular  property,  is  proper  to  be  taken  into  con- 
sideration  in  determining  whether  there  has  been  damage,  and  the 
extent  of  It. 

14.  The  situation  of  the  property,  the  use  to  which  it  is  devoted  and 
of  which  it  is  susceptible,  the  character  and  extent  of  the  bu.sinessto 
which  it  is  adapted  before  and  after  the  construction  of  the  public 
work,  and,  indeed,  every  fact  and  circumstance  legitimately  tending 
to  show  a  depreciation  or  increase  of  the  value  of  the  property,  are 
proper  to  be  considered,  so  far  as  they  tend  to  show  the  actual  value 
of  the  land  with  and  without  the  proposed  taking  for  the  public  use. 

15.  'On  the  other  hand,  a  consideration  of  fadts  and  circumstances 
tending  to  show  those  general  benefits  supposed  to  flow  to  the  com- 
munity at  large,  or  to  the  public  generally,  from  the  construction  of 
the  proposed  railroad  or  other  public  work,  and  the  efifect  of  which,  in 
determining  the  injury  or  benefit  to  the  particular  tract  of  land,  can 
not  be  other  than  conjectural  or  speculative,  should  be  excluded. 

16.  FoRMKK  DECISIONS — cases  explained.  In  St.  Louia^  IndianapoliB 
and  Springfield  Railroad  Co.  v.  Kirby,  104  111.  347,  an  instruction  was 
approved  which  excluded  the  consideration  of  any  general  benefit  to 
the  land  occupied  as  a  farm  which  a  railroad  might  be  in  making  a 
better  market  or  convenience  in  travel.  By  approving  such  instruction 
it  was  not  intended  by  this  court  to  exclude  such  benefits  as  would 
appreciate  the  market  value  of  the  particular  tract  of  land.  . 

17.  In  McReynolds  v.  Burlington  and  Ohio  River  Railway  Co.  106  HI, 
152,  the  jury  were  instructed,  that  if  by  the  construction  of  the  railroad 
the  land  would  be  specially  benefited  to  the  extent.,  or  greater  than, 
they  would  be  damaged,  then  the  jury  should  only  find  a  verdict  for 
the  compensation  for  the  land  actually  taken,  which  the  court  approved: 
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that  the  ruling  was  ia  harmony  with  the  prior  decisions  of  this 
except  the  case  of  Keithaburg  and  Eastern  Railroad  Co.  ▼.  Htnry, 
294. 

In  the  McReynolds  case  this  court  used  the  words,  "benefits 
on  to  other  property,"  as  designating  those  benefits  which  flow 

public  generally,  as  distinguished  from  those  which  enhance 
lue  of  the  specific  property,  without  intending  to  exclude  any 
ats  arising  from  the  improvement  that  tended  to  specifically 
ce  the  value  of  the  particular  property. 
In  Ohicago  and  Evanaton  Railroad  Co.  v.  Blake,  116  111.  163,  the 

in  an  instruction,  "under  the  laws  of  this  State  no  benefits  or 
tage  which  may  accrue  to  lands  or  property  in  common  with  all 
property  along  the  line  of  the  proposed  railroad,"  by  reason  of 
istruction  and  operation,  can  lawfully  be  set  off,  etc.,  was  u^ider- 
to  mean  those  benefits  of  a  general  nature  which  each  tract  of 
>r  parcel  of  property  along  the  line  of  the  railway  shared  in 
on  by  reason  of  increased  facilities  for  traffic  and  commerce,  and 
le,  and  which,  while  resulting  in  benefit  to  the  community  at 
are  incapable  of  measurement  when  applied  to  a  particular  tract 
1. 

[n  Harupood  v.  Blooming  ton,  124  111.  48,  this  court  held,  that  when 
td  owner  interposes  a  claim  for  damages  to  that  part  of  the  land 
Len,  in  consequence  of  the  improvement,  if  the  land  not  taken 
jeived  special  benefits, — benefits  not  common  to  other  property, 
benefits  may  be  considered  in  arriving  at  the  amount  of  dam- 
le  owner  may  have  sustained  to  the  property  not  taken.  The 
was  not  called  upon  to  define  what  benefits  were  "common  to 
property,**  and  did  not  attempt  to  do  so.  The  sense,  however,  in 
the  words  were  used  in  the  opinion,  is  clearly  indicated  in  the 
herein  cited. 

The  rule  laid  down  in  Keithsburg  and  Eastern  Railroad  Co,  y. 
,  79  111.  294,  that  the  question  of  benefits  can  in  no  case  be  con- 
1  in  estimating  the  value  of  land  taken  or  in  estimating  the 
es  to  land  not  taken,  is  not  supported  by  any  of  the  prior  or 
!uent  cases. 

INBTBUCTIONS— r^gui'sttes.  The  jury  have  little  to  do  with  the 
and  policy  of  the  law,  and  instructions  shx>uld  be  so  drawn  as 
.  concise  and  accurate  statement  of  the  law  as  applicable  to  the 
f  the  particular  case.  If  they  call  the  attention  of  the  jury,  in 
umentative  manner,  to  matters  with  which  they  have  no  imme- 
lonoem,  there  will  be  no  error  in  their  refusal. 

«AL  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Dunne,  Judge,  presiding. 
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Mr.  E.  J.  Harkness,  and  Mr.  W.  W.  Gdrley,  for  the  ap- 
pellant : 

Where  damages  are  claimed  as  to  the  part  of  the  land  not 
taken,  the  only  question  to  be  determined  is,  what  will  be  th& 
effect  on  the  market  value  of  the  remaining  part.  If  that 
effeot  is  to  decrease  the  market  value,  then  the  property  ,i& 
damaged,  and  the  extent  of  the  decrease  in  market  value  i& 
the  measure  of  the  damage.  If,  on  the  contrary,  the  effect  of 
the  construction  and  operation  of  a  railroad  is  to  increase  the 
market  value  of  the  remainder  over  what  it  would  be  without 
Bucli  railroad,  then  the  property  will  not  be  damaged.  Rail- 
road Co.  V.  Francis,  70  111.  238 ;  Page  v.  Railway  Co.  id.  324; 
Eberhardt  v.  Railway  Co.  id.  347 ;  Railroad  Co.  v.  Stein,  76  id^ 
41 ;  Elgin  v.  Eaton,  83  id.  537 ;  Hyde  Park  v.  Dunham,  85 
id.  569 ;  Railroad  Co.  v.  Haller,  82  id.  208 ;  Railway  Co.  v. 
Hall,  90  id.  42;  Rigney  v.  Chicago,  102  id.  81 ;  Railroad  Co. 
V.  Bowman,  122  id.  601 ;  Dupuia  v.  Railroad  Co.  115  id.  101 ; 
Kieman  v.  Railroad  Co.  123  id.  188 ;  Harwood  v.  Bloomington, 
124  id.  48 ;  Railroad  Co.  v.  McDougaU,  126  id.  Ill ;  Coal  Co. 
V.  Chicago,  26  Fed.  Eep.  415;  Atlanta  v.  Oreen,  67  Ga.  86; 
Atlanta  v.  Word,  78  id.  270 ;  Springer  v.  Chicago,  135  lU.  652 ; 
Railroad  Co.  v.  Eaton,  136  id.  9. 

As  to  what  are  special  benefits,  as  distinguished  from  gen- 
eral benefits,  see  Chicago  v.  Earned,  34  111.  203 ;  Rigney  v. 
Chicago,  102  id.  64;  Wilson  v.  Sanitary  District,  133  id.  443  ; 
Bush  V.  Railway  Co.  13  N.  T.  Supp.  908;  Bohm  v.  Railroad 
Co.  129  N.  Y.  576. 

Mr.  Elbert  H.  Gary,  for  the  appellees,  Mr.  C.  M.  Walker 
for  Stickney,  Mr.  George  W.  Stanford  for  Ilett,  and  Mr.  T.  H. 
Simmons  for  the  Grant  Manufacturing  Company : 

As  to  the  right  to  deduct  benefl!ts  from  the  damages  to  the 
part  of  the  land  not  taken,  see  Railroad  Co.  v.  Black,  58  HI. 
34 ;  Railroad  Co.  v.  Kirby,  104  id.  345 ;  Railroad  Co.  v.  Blake, 
116  id.  163 ;  Railroad  Co.  v.  Aldrich,  134  id.  9;    Harwood  v- 
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ington,  124  id.  48 ;  McReynolds  v.  Railroad  Co.  106  id. 
State  V.  Evans;  2  Scam.  208 ;  Cemetery  Ass.  v.  Railroad 
II  111.  204 ;  Hyde  Park  v.  Ice  Co.  Ill  id.  236 ;  Railroad 
Henry,  79  id.  294 ;  Upton  v.  Railroad  Co.  8  Cush.  600  ; 
7.  MiUer,  23  N.  Y.  385 ;  AUen  v.  Charleston,  10  Mask 
Railroad  Co.  v.  Collett,  6  Ohio  St.  182 ;  Railroad  Co.  v, 
63  Texas,  473;  Homstein  v.  Railroad  Co.  61  Pa.  St. 
lailroad  Co.  v.  Waldrum,  11  Minn.  236;  Commissioners 
uUivan,  17  Kan.  59 ;  Railroad  Co.  v.  Tyree,  7  W*  Va. 
Robbins  v.  Railroad  Co.  6  Wis.  642 ;  Chapman  v.  iJaii- 
0.  33  id.  639 ;  Laflin  v.  Railroad  Co.  33  Fed.  Eep.  424 ; 
id  Co.  V.  McDonald,  12  Heisk.  56 ;  Hoscher  y.  Railroad 
)  Mo.  304;  Railroad  Co.  v.  Richardson,  45  id.  468; 
c  V.  Railroad  Co.  39  N.  C.  90 ;  Railroad  Co.  v.  Wicker, 
234;  ^(iden  v.  Railroad  Co.  55  N.  H.  413;  Petition  of 
id  Co.  35  id.  147;  Railroad  Co.  v.  Forman,  24  W.  Va. 
Railroad  Co.  v.  Wiebe,  25  Neb.  544;  Railroad  Co.  v. 
•mo«,  id.  718;  Railroad  Co.  v.  Whalen,  11  id.  590. 

Justice  Shope  delivered  the  opinion  of  the  Court : 

;  was  a  proceeding  instituted  by  the  Metropolitan  West 
levated  Railway  Company  for  condemnation  of  right  of 
iross  certain  lots  in  the  city  of  Chicago,  owned  by  ap- 
in  severalty, — ^the  appellee  the  Grant  Manufacturing 
,ny  having  a  leasehold  interest  in  the  property  owned 
lellee  Stickney.  A  trial  resulted  in  a  verdict  and  judg- 
or  damages  to  land  taken,  and  for  damages  for  the  re- 
of  buildings,  and  to  the  parts  of  the  lots  not  taken,  in 
ty.  Thus  there  is  awarded  the  owners  of  the  leasehold 
t  in  lot  24,  and  the  south  six  feet  of  lot  25,  in  'Camp- 
jubdivision,  etc.,  and  "for  costs  of  removal  from  said 
es,  and  for  damages  by  interruption  to  the  business, 
r  the  value  of  the  improvements  on  said  premises,  and 
[lages  to  the  leasehold  interest  in  the  remainder  of  said 
es  not  taken,  fo-wit,  the  south  one  hundred  and  twenty- 
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five  feet  of  lots  21,  22,  23,  24,  25  and  26,  in  said  subdivision, 
the  total  sum  of  $5150 ;"  and  to  the  owner  of  the  reversion, 
^ .        ^  appellee  Joseph  A.  Stickney,  for  his  reversionary  interest  in 

the  land  taken,  and  for  damages  to  the  reversion  in  the  south 
§ty'  one  hundred  and  twenty-five  feet  of  lots  21,  22,  23,  24,  25  and 

£^  :  26,  in  said  subdivision,  except  lot  24  and  the  south  six  feet  of 

|f  •  lot  25,  and  in  full  for  damages  to  lots  19  and  20,  and  to  that 

{^- .  portion  of  lot  26  not  included  in  said  leasehold  interest,  and 

to  lots  27  to  32,  both  inclusive,  all  in  said  subdivision,  the 
gross  gum  of  $15,983;  and  to  the  owner,  appellee  William 
Ilett,  of  the  south  thirty  feet  of  the  north  sixty-seven  feet  of 
lots  1,  2  and  3,  in  block  2,  Reed's  subdivision,  etc.,  as  com- 
!;^'.;  pensation  for  land  taken,  and  for  damages  to  the  remaining 

portion  of  said  premises,  to- wit,  said  lots  1,  2  and  3,  the  gross 
^t->  sum  of  $16,465. 

Numerous  errors  are  assigned,  but  we  shall  find  it  necessary 
to  consider  only  those  questioning  the  correctness  of  the  rul- 
ings of  the  court  in  giving  and  refusing  instructions.  No 
question  is  raised  as  to  the  correctness  of  the  ruling  of  the 
court  that  as  to  the  land  taken  for  the  proposed  public  im- 
provement the  owner  was  entitled  to  recover  its  full  value  for 
the  purpose  to  which  it  was  devoted  or  of  which  it  was  sus- 
ceptible. The  questions  that  we  shall  consider  relate  solely 
to  the  compensation  to  be  awarded  for  damages  to  the  part 
of  the  land  or  lots  not  taken. 

By  the  eleventh  and  twelfth  instructions  given  for  respond- 
ents the  jury  were  told :    • 

11.  "The  jury  are  instructed,  that  if  they  find,  from  the 
evidence,  that  any  of  the  respondents'  property  which  is  not 
taken  will  be  damaged  by  reason  of  taking  a  part  of  their 
property  and  by  the  construction,  maintenance  and  operation 
of  the  railroad,  then  the  jury  have  no  right  to  offset  against 
such  damages  any  benefits  which  may  arise  from  the  construc- 
tion and  operation  of  such  railroad,  unless  the  jury  find,  from 
the  evidence,  that  such  benefits  are  special  to  respondents, 
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property,  and  not  shared  by  it  in  common  with  the  generality 
of  property  in  the  vicinity  of  the  line  of  said  proposed  rail- 
road. Under  the  laws  of  this  State  no  benefits  or  advantages 
which  may  accrue  to  the  property  not  taken,  in  common  with 
all  other  property  along  and  near  or  in  the  vicinity  of  the  line 
of  the  proposed  railroad/  by  reason  of  the  construction  and 
operation  of  said  railroad,  can  be  lawfully  set  off  or  deducted 
from  the  damages,  if  any,  to  the  property  not  taken. 

12.  "Even  though  the  jury  may  believe,  from  the  evidence, 
that  some  of  the  property  of  some  of  the  respondents  will  be 
actually  benefited  by  reason  of  the  construction  and  operation 
of  the  petitioner's  railroad,  yet  if  the  jury  further  believe, 
from  the  evidence,  that  such  benefits  are  not  special  to  the 
respondents'  property,  and  are  shared  by  it  in  common  with 
the  generality  of  property  in  the  vicinity  of  the  line  of  said  pro- 
posed railroad,  then  such  benefits  are  not  to  be  considered  in 
determining  whether  or  not  the  property  of  said  respondents 
not  taken  will  be  damaged  by  reason  of  taking  a  part  of  their 
property,  and  operating,  constructing  and  maintaining  the 
petitioner's  railroad." 

And  the  same  was  again  said  to  the  jury  in  the  fourteenth, 
fifteenth,  sixteenth  and  twenty-first,  given  on  their  behalf. 
The  giving  of  these  several  instructions  is  assigned  for  error. 
The  misapprehension  of  counsel  in  drawing,  and  the  court 
in  giving,  the  instructions,'  consists  in  that  they  fail  to  draw 
the   distinction  between  benefits  that  are  special  to  the  par- 
ticular property  not  taken,  and  those  benefits  which,  though 
not  confined  to  the  particular  property,  specially  benefit  it, — 
that  is,  specially  add  to  its  value.    Property  may  be  specially 
benefited  by  an  improvement,  and  at  the  same  time  other 
property,  upon  the  same  improvement,  be  likewise  specially 
benefited.     This  may  be  illustrated  by  the  assessment  of  spe- 
cial  benefits  for  a  local  improvement.     Presumably  all  the 
property  along  the  line  of  the  improvement  will  be  more  or 
leBB  specially  benefited, — that  is,  benefited  beyond  the  gen- 
24—150  Ii-ii. 
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eral  benefit  supposed  to  diffuse  itself  from  the  improvement 
throughout  the  municipality  ordering  the  improvement  made. 
If  property  is  enhanced  in  value  by  reason  of  the  improve- 
ment, as  distinguished  from  the  general  benefits  to  the  whole 
community  at  large,  it  is  said  to  be  specially  benefited,  and  is 
to  be  assessed  for  the  special  benefits,  notwithstanding  every 
other  piece  of  property  upon  or  near  the  improvement  may  be, 
to  a  greater  or  less  degree,  likewise  specially  benefited.  {Wil- 
son V.  Board  of  Trustees,  133  111.  443.)  In  other  words,  it  is  not 
such  benefit  as  is  special  to  the  particular  property,  thereby 
excluding  the  consideration  of  such  benefits  as  are  common  to 
other  property  similarly  situated,  but  is  such  benefits  as  that 
the  particular  property  is  by  the  improvement  enhanced  in 
value, — that  is,  specially  benefited.  Hence,  the  language  oi 
the  twelfth  instruction,  "yet  if  the  jury  further  believe,  from 
the  evidence,  that  such  benefits  are  not  special  to  the  respond- 
ents' property,  and  are  shared  by  it  in  common  with  the  gen- 
erality of  property  in  the  vicinity  of  the  line  of  said  proposed 
railroad,  then  such  benefits  are  not  to  be  considered,"  etc., 
does  not  announce  a  correct  rule  of  law.  So  in  the  use  of 
the  words  "and  shared  by  it  in  common  with  the  generality 
of  the  property,"  etc.,  there  seems  to  be  a  confusion  of  ideas. 
If  a  piece  of  property  is  enhanced  in  value,  such  enhancement, 
— or,  in  other  words,  benefit  to  the  property,-^-can  not  be  said 
to  be  common  to  any  other  piece  di  property.  Each  piece  of 
property  especially  enhanced  in  value  is  thus  specially  bene- 
fited within  itself,  and  irrespective  of  the  benefit  that  may  be 
conferred  by  the  improvement  upon  other  properties.  It  fol- 
lows, necessarily,  that  where  the  benefits  are  designated  as 
"general  benefits,"  "benefits  common  to  other  property,"  and 
the  like  expressions  to  be  found  in  decided  cases,  it  is  meant 
those  general,  intangible  benefits  which  are  supposed  to  flow 
to  the  general  public  from  a  public  improvement.  Thus,  the 
paving  of  a  street  in  a  city  may  confer  special  benefits  upon 
properties  near  it  by  an  increase  in  their  value,  and  at  the 
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same  time,  by  the  convenience  afforded  the  general  public, 
confer  a  general  benefit.  So  a  railroad  built  through  a  town 
or  through  the  country  may  be  a  general  benefit,  by  affording 
additional  facilities  for  travel  and  commerce,  and  thereby  be 
of  benefit  to  the  community  at  large.  But  the  effect  of  such 
general  benefits  upon  any  particular  piece  of  property  would 
be  impossible  of  ascertainment,  and  speculMive,  and  it  has 
always  been  held  that  such  benefits  are  not  to  bo  considered 
for  that  reason. 

Keeping  these  distinctions  in  view  in  the  further  discussion, 
it  will  be  found  that  the  numerous  cases  in  this  State,  perhaps 
with  a  single  exception,  are  in  line.  While  there  is,  perhaps, 
some  confusion  in  the  cases,  it  will  be  found  that  the  measure 
of  damages  adopted  in  this  State,  as  well  as  by  the  weight  of 
authority  elsewhere,  is  the  difference  in  value  of  the  property 
before  the  proposed  construction  and  what  it  will  be  afterward. 
Hence,  the  effects  flowing  from  the  proposed  work  upon  the 
particular  property  are  to  be  considered,  and  if  the  value  of 
the  land  not  taken,  considered  as  a  part  of  the  whole  tract,  or 
separately,  is  equal  to  its  value  before  the  improvement,  there 
is  no  damage  to  property  not  taken.  This  will  become  appar- 
ent by  a  slight  review  of  the  law  as  announced  in  the  various 
cases. 

Under  the  Eminent  Domain  law  of  1845,  damages  were  not 
allowable  where  an  additional  value  was  given  to  the  land 
from  the  proposed  improvement,  equal  to  the  injury  occa- 
sioned.    In  other  words,  the  general  benefits  to  the  owner's 
property  were  allowed  to  be  set  off  against  the  damages  to 
his  property  by  reason  of  the  taking  of  a  part  thereof  for  the 
proposed  improvement.    Or,  differently  stated,  in  determining 
whether  he  was  damaged,  and  the  extent  thereof,  the  general 
benefits  to  his  property  were  to  be  considered.     Alton,  etc. 
Kailroad  Co.  v.  Carpenter,  14  111.  190;  Hayes  v.  Ottawa,  etc. 
Railroad  Co.  54  id.  373 ;  Peoria,  etc.  Railway  Co.  v.  Laurie, 
63  id.  264. 
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The  act  of  1852  provided  for  the  appointment  of  commis- 
sioners,  in  condemnation  proceedings,  to  fix  compensation, 
etc.   Section  5  of  the  act  provided,  that  after  being  sworn,  etc.,  | 

the  commissioners  should  proceed,  without  delay,  upon  view 
and  inspection  of  the  premises  as  well  as  upon  hearing  the  | 

allegations  and  proofs  of  the  parties,  to  fix  the  compensation 
to  be  made  to  each  party  or  owner  of  land  to  be  taken,  and 
also  estimate  and  assess  the  damages  sustained  by  any  person 
pr  persons  by  reason  of  the  construction  and  use  of  the  work 
specified  in  the  petition,  taking  into  consideration  and  esti- 
mating the  benefits  and  advantages  to  the  parties  resulting         i 
from  the  construction  and  use  of  the  improvement :  "Prorii^d, 
that  said  commissioners  shall  not  estimate  any  benefits  or         j 
advantages  which  may  accrue  to  lands  affected  in  common         | 
with  adjoining  lands  on  which  such  road  or  canal  or  other^      •  I 
work  does  not  pass."     Under  this  statute,  as  under  the  pres-  I 

ent,  compensation  was  required  to  be  made  for  the  fiill  value 
of  the  land  taken,  without  regard  to  benefits  to  the  remaining 
land  not  taken.  In  assessing  damages,  however,  to  the  re- 
maining land  of  the  owner  not  taken,  only  special  benefits  to 
the  land  not  taken,  and  not  common  to  adj.oining  land  through 
which  the  improvement  passed,  could  be  set  off.  Hayes  v. 
Ottawa,  etc.  Railway  Co.  supra;  Peoria,  etc.  Railway  Co.  v. 
Black,  supra;  Emerson  v.  Western  Union  Railway  Co.  75  111.  176. 

The  constitution  of  1848  provided  only  that  land  should 
not  be  taken  for  public  use  without  just  compensation.  This 
was  a  limitation  upon  the  exercise  of  the  sovereign  power  of 
eminent  domain.  But  the  people,  through  their  representa- 
tives, had  the  undoubted  right  of  imposing  further  limitations 
upon  its  exercise,  and  sought  by  the  act  of  1852  to  provide 
compensation  for  damages,  by  reason  of  the  proposed  im- 
provement, other  than  those  arising  from  the  loss  of  the  land 
actually  taken,  and  placed  an  express  limitation  in  fixing  the 
damages,  excluding  benefits  common  to  adjoining  lands  over 
or  through  which  the  improvement  did  not  pass. 
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the  constitution  of  1870  it  was  provided  that  land  should 
I  taken  or  damaged  for  public  use  without  just  compen- 
,  and  the  legislature,  by  the  ninth  section  of  the  act  of 
10,  1872,  which,  as  said  in  Page  ei  al.  v.  Chicago,  MiU 
i  and  St.  Paul  Railway  Co,  70  111.  324,  "is  only  for  the 
Qg  out  of  the  provision  of  the  constitution,"  after  requir- 
9  jury  to  go  upon  the  premises,  and  from  their  view  and 
idlnce  heard  make  their  report  setting  forth  and  show- 
le  compensation  ascertained  to  each  person  entitled 
3,  provided  "that  no  benefits  or  advantages  which  may 
I  to  land  or  property  affected  shall  be  set  off  against  or 
;ed  from  such  compensation  in  any  case/'  thereby  re- 
g  the  act  of  1852. 

M  the  adoption  of  the  constitution  of  1870,  and  prior  to 
ssage  of  the  act  of  1872,  now  in  force,  the  case  of  Chi- 
nd  Pacific  Railway  Co.  v.  Francis,  70  111.  238,  arose,  and 
ttled  under  the  provision  of  the  constitution  before  men- 
,  and  a  construction  was  there  placed  upon  the  word 
ged,"  as  used  in  the  constitutional  provision,  and  it 
id :  "We  must  presume  that  it  was  used  in  its  ordinary 
>pular  sense,  which  is,  hurt,  injury,  or  loss.  Now,  we 
it  suppose  that  the  framers  of  that  instrument  intended 
ay  other  sense  than  loss  or  depreciation  in  the  price  of 
>perty  cjamaged, — that  the  damage  or  injury  should  be 
nd  not  imaginary  or  speculative.  It  can  not  be  said 
36  has  sustained  damage  when  his  property  is  worth  and 
1  for  as  much  as,  or  more  than,  if  no  road  had  been  built. 
3  damage  to  him  if  the  construction  of  the  railroad^  has 
ireased  the  value  of  his  lots,  whilst  it  has  added  thirty, 
»r  fifty  per  cent  to  the  value  of  other  property  in  the 
jr,  but  differently  situated.  He  has  no  ownership  in  or 
io  such  appreciation  in  the  value  of  property."  And 
lolding  that  the  provision  of  the  constitution  must  re- 
i  reasonable  construction,  and  showing  that  the  con- 
on  contended  for  would  be  ruinous  to  corporations 
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seeking  condemnation,  it  is  said :  "We  must,  therefore,  hold 
that  the  damage  contemplated  by  the  constitution  must  be  an 
actual  diminution  of  present  value  or  of  price,  caused  by  con- 
structing the  road,  or  a  physical  injury  to  the  property  that 
renders  it  less  valuable  in  the  market  if  offered  for  sale.** 

The  next  case,  Page  et  al.  v.  Chicago,  Milwaukee  and  St  Pad 
Railway  Co,  supra,  arose  after  the  passage  of  the  act  of  1872, 
and  it  was  again  held  4hat  the  test  of  whether  danlSkges  ac- 
crued to  the  land  no^  taken  was,  whether  there  had  been  a 
diminution  in  the  market  value  of  the  land  by  reason  of  the 
proposed  improvement,  and  that  the  effect  upon  the  whole 
tract  remaining  after  part  is  taken  must  be  considered.  It 
was  there  insisted  that  the  benefits  to  the  land  not  taken  could 
not,  under  the  statute,  be  set  off  against  damages,  but  it  was 
held  that  the  consideration  of  benefits  by  which  the  land  was 
increased  instead  of  being  diminished  in  value,  was  not  de- 
ducting benefits  or  advantages  from  the  damages,  "but  it  is 
ascertaining  whether  there  be  damages  or  not.  It  is  but  the 
estimation  of  damages,  and  seems  to  be  the  only  fair  and  just 
mode  of  estimating  them," — citing  Mechem  v.  F.  JR.  R,  Co. 
4  Gush.  292;  Watson  v.  P.  db  C.  R.  R.  Co.  37  Pa.  St.  469; 
S.  Nav.  Co.  V.  Thobum,  7  S.  &  E.  410.  And  it  was  held : 
"If  the  market  value  of  the  tract  will  not  be  diminished  by 
the  construction  and  operation  of  the  road,  the  land  can  not 
be  said  to  be  damaged  thereby."  ^ 

The  next  case  was  Eberhardt  v.  Chicago,  Milwaukee  and 
St.  Paul  Railway  Co.  70  111.  347,  and  the  question  was  as  to 
the  damages  resulting  to  lands  not  taken,  and  it  was  said : 
"We  had  occasion  to  examine  the  question  here  arising  *  •  • 
in  the  case  of  Chicago  and  Pacific  Railway  Co.  v.  Francis,  supra, 
in  which  the  majority  of  the  court  held  that,  under  the  con- 
stitution and  law,  where  land  was  not  taken,  but  damaged, 
only,  the  question  should  be,  *Will  the  property  be  of  less 
value  when  the  road  is  constructed  than  it  was  when  it  was 
located?'     If  so,  then  the  difference  is  the  true  measure  of 
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.ges."  And  an  instruction  that  "as  to  lots  not  taken  the 
¥ill  find  as  damages  the  depreciation  in  the  market  value 
)  same  by  reason  of  the  construction  and  maintenance  of 
railroad,"  was  approved. 

Chicago  and  Pacific  Railway  Co.  v.  Stein  et  al.  75  111.  41, 
?as  brought  to  recover  damages  sustained  by  the  eon- 
bion  and  maintenance  of  a  bridge,  its'  piers  and  protec- 
,  across  the  north  branch  of  the  Chicago  river.  It  is 
said:  '*If  the  erection  of  the  bridge  was  an  injury  or 
ge  to  the  premises,  permanent  in  its  character,  and  not 
as  was  shared  by  the  public  at  large,  then  it  was  proper 
)pellee3  to  establish  the  fact  that  the  value  of  the  prem- 
lad  decreased  by  the  erection  of  the  bridge.  In  other 
),  it  would  have  been  proper  to  have  shown  how  much 
he  property  would  sell  for  in  consequence  of  the  erection 
)  bridge  than  if  it  had  not  been  built." 
e  next  case  to  which  our  attention  is  called  is  Keithsburg 
^ioetem  Railroad  Co.  v.  Henry,  79  111.  290,  which  we  shall 
occasion  to  notice  further  on. 

e  case  of  St,  Louie,  Vandalia  and  Terre  Haute  Railroad 
.  HaUer,  82  111.  208,  was  predicated  upon  an  ordinance 
I  town  of  Vamdalia,  and  accepted  by  the  railway  company, 
lich  it  was  provided  that  the  company  should  be  bound 
y  all  damages  occasioned  by  the  construction  of  the  road 
>perty  owners  on  the  streets  through  which  the  road  was 
itted  to  run,  and  while  the  same  rule  was  announced,  it 
laced  entirely  upon  the  provisions  of  the  ordinance,  and 
not  be  here  further  noticed. 

B  next  case  in  which  the  question  was  involved,  was  that 
)  City  of  Elgin  v.  Eaton,  83  111.  535.  That  was  an  action 
st  the  city  to  recover  damages  to  lots  by  reason  of  the 
{e  of  grade  of  streets.  After  holding  that  the  action 
1  lie,  the  court  says :  "The  question  then  presents  itself, 
was  the  measure  of  damages  ?  *  *  *  If  the  prop- 
8  worth  as  much  after  the  improvement  as  before,  then 
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there  is  no  damage  done  the  property.  If  the  benefits  received 
from  making  the  improvement  are  equal  to  or  greater  than  the 
loss,  then  the  property  is  not  damaged  for  public  use.  We 
apprehend  there  can  be  no  'damage'  to  property  without  a 
pecuniary  loss.  If  there  is  no  depreciation  in  value  there  is 
no  damage,  and  if  no  injury  then  there  shall  be  no  recovery," 
— citing  Chicago  and  Pacific  Railway  Co.  v.  FranciSj  supra. 

The  same  doctrine  is  announced  and  rule  laid  down  in  Vil- 
lage of  Hyde  Park  v.  Dunham,  85  111.  669,  upon  the  authority 
of  the  cases  before  considered. 

In  Chicago,  Milwaukee  and  St.  Paul  Railway  Co.  v.  Hall, 
90  111.  42^  it  was  held  that  the  damages  to  property  not  taken 
for  public  use  must  be  real  and  not  speculative,  and  must 
depreciate  the  price  or  its  use,  "and  the  depreciation  is  aeter- 
mined  by  comparing  its  value  before  and  after  the  structure 
is  made  which  produces  the  injury.  Any  benefits  thus  con- 
ferred should  be  considered,  as  well  as  injury  inflicted  by  the 
structure,  in  estimating  the  damages," — citing  the  Francis, 
Page,  Eaton  and  other  cases,  in  support  of  the  rule. 

In  St.  Louis,  JerseyviUe  and  Springfield  Railroad  Co.  v.  Kirby, 
104  111.  347,  an  instruction  saying  to  the  jury,  "that  in  esti- 
mating the  damages  to  the  balance  of  the  farm  through  which 
the  road  ran,  you  should  consider  this  railroad  as  running 
only  through  this  farm,  and  should  not  consider  any  general 
benefits  which  the  road  might  be  in  making  a  better  market 
or  convenience  of  travel,"  etc.,  was  approved.  There  was  no 
discussion  of  the  question,  and  it  is  evident  that  the  view  taken 
was,  that  the  instruction  was  proper,  as  excluding  those  gen- 
eral benefits  which  flow  to  the  public  generally,  and  not  such 
as  would  appreciate  the  market  value  of  the  particular  tract 
of  land. 

In  McReynolds  et  al.  v.  Burlington  and  Ohio  River  Railway 
Co.  106  111.  162,  the  jury  were  instructed,  that  if,  by  the  con- 
struction of  the  railway,  the  lands  would  be  specially  benefited 
to  the  extent,  or  greater  than,  they  would  be  damaged,  then 


Digitized  by  CjOOQ IC 


West  Sidb  Elbyatbd  By.  Co.  v.  Stioknsy  et  al.       377 
Opinion  of  the  Ck>turt. 

iry  should  only  find  a  verdict  for  the  compensation  for 
rip  of  land  actually  taken.  It  was  insisted  that  this  was 
etry  to  the  provisions  of  section  9  of  the  Eminent  Domain 
nd  in  the  face  of  Keithsburg  and  Eastern  Railroad  Co.  v. 
/,  79  111.  290.  The  court,  without  referring  to  that  case, 
any  authority  in  this  State  or  elsewhere,  approved  the 
iction.  In  so  doing  the  court  was  in  entire  harmony  ^ 
lU  of  its  former  rulings,  since  the  adoption  of  the  pres- 
mstitution,  except  the  Henry  case,  supra,  and,  as  will  be 
ater,  in  direct  conflict  with  that  case.  The  objection  to 
istruction  noticed  by  the  court  was,  that  the  ''special 
its"  were  not  limited  by  the  instruction  to  such  as  "were 
)mmon  to  other  property."  It  was  then  said,  "special 
ts  mean  benefits  not  common  to  other  property,"  and  it 
isted  that  this  is  authority  for  the  position  that  benefits 
ot  be  considered  in  estimating  damages,  where  other 
rty  may  be  likewise  benefited.  The  attention  of  the 
was  not  called  to  the  distinction  here  sought  to  be  made, 
le  court  did  not  attempt  to  determine  the  question,  and 
ibtedly  used  the  term  "benefits  common  to  other  prop- 
as  designating  those  benefits  which  flow  to  the  public 
kUy,  as  distinguished  from  those  which  enhance  the  value 
specific  property,  and  without  intending  to  exclude  any 
ots  arising  from  the  improvement  that  tended  to  spe- 
ly  enhance  the  value  of  the  particular  property. 
Dupuis  V.  Chicago  and  North  Wisconsin  Railway  Co.  115 
,  it  was  again  expressly  held,  that,  as  to  the  land  dam- 
)ut  not  taken,  the  measure  of  damages  is  the  difference 
sn  its  value  before  and  after  the  proposed  public  im- 
nent,  in  that  case  the  building  of  appellee's  railroad, — 
in  support  the  Francis  and  Page  cases,  supra, 
cago  and  Evanston  Railroad  Co.  v.  Blake,  116  111.  163, 
2d  to  by  counsel,  as  respects  the  question  here  involved, 
)cided  upon  the  authority  of  Page  v.  Chicago,  Milwaukee 
i.  Paul  Railway  Co.  supra,  and,  as  understood  by  the 
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court,  in  acciordance  with  the  doctrine  of  that  case.  The  lan- 
guage of  the  instruction,  the  giving  of  which  was  held  not  to 
be  reversible  error,  "under  the  laws  of  this  State  no  benefits 
or  advantage  which  may  accrue  to  lands  or  property  in  com- 
mon with  all  other  property  along  the  line  of  the  proposed 
railroad,"  by  reason  of  its  construction  and  operation,  can  be 
lawfully  set  ofiF,  etc.,  was  understood  to  mean  those  benefits 
of  a  general  nature  which  each  tract  of  land  or  parcel  of  prop- 
erty along  the  line  of  railway  shared  in  common,  by  reason  of 
increased  facilities  for  trafiSic  apd  commerce,  and  the  like,  and 
which,  while  resulting  in  benefit  to  the  community  at  large, 
are  incapable  of  measurement  o^  computation  when  applied 
to  a  particular  tract  of  land. 

In  Cemetery  Association  v.  Minnesota  and  Northwestern  RaH' 
road  Co,  121  111.  199,  the  doctrine  is  again  announced,  that 
the  market  value  of  the  land  before  and  after  the  ccmstruction 
of  the  railroad  furnishes  the  true  criterion  for  determining  the 
damages  to  lands  damaged  but  not  taken,  and  is  in  entire 
harmony  with  the  Page  and  other  cases,  previously  considered. 

In  Chicago,  Burlington  and  Northern  Railroad  Co.  v.  Bow- 
man et  aL  122  III.  595,  it  was  again  held :  "If  the  lands  not 
taken  would  be  depreciated  in  value  by  the  construction  and 
operation  of  the  proposed  railroad,  the  measure  of  damages 
would  be  the  difference  in  their  market  value  before  the  con- 
struction of  the  road  and  after  its  construction," — citing  the 
Francis,  Page,  Eberhardt,  HaU  and  Dtipuis  cases. 

In  Kieman  v.  Chicago,  Santa  Fe  and  California  Railroad  Co, 
123  111.  188,  an  instruction  saying  to  the  jury,  that  vthe  de- 
crease, if  any,  in  the  actual  fair  cash  market  value  of  the  lands 
and  property  not  taken,  by  reason  of  the  construction  and 
operation  of  the  railroad,  are  the  proper  measure  of  damages 
and  compensation  which  you  are  to  ascertain  in  this  case," 
was  expressly  approved. 

Harwood  v.  Blooviingtun,  124  111.  48,  was  a  proceeding  by  the 
city  to  condemn  property  for  street  purposes,  under  article  9 
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Cities  and  Villages  act.     The  court,  after  holding  that 

land  is  taken  for  public  improvement,  the  owner,  under 
nstitution  and  statute,  is  entitled  to  the  value  of  the  land 
Uy  taken,  without  regard  to  any  supposed  benefits  that 
kccrue  from  the  improvement,  {Green  v.  Chicago,  97  111. 

say:  "But  where  the  owner  interposes  a  claim  for 
ges  to  that  portion  of  the  land  not  taken,  in  consequence 

improvement,  if  the  land  not  taken  has  received  special 
ts, — benefits  not  common  to  other  property, — such  ben- 
nay  be  considered  in  arriving  at  the  amount  of  damages 
wner  may  have  sustained  to  his  property  not  taken.*' 
ourt  was  not  there  called  upon  to  define  what  were  spe- 
enefits,  or  when  benefits  were  ''common  to  other  prop- 

and  did  not  attempt  to  do  so.  The  sense,  however,  in 
L  the  words  were  used  in  the  opinion  in  that  case  is 
y  indicated  by  the  cases  cited  in  support,  among  which 
illage  of  Hyde  Park  v.  Dunham,  City  of  Elgin  v.  Eaton, 
age  case,  and  McReynolds  v.  Railway  Co.  supra. 
Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  McDougaU, 
11.  Ill,  it  was  held  that  the  measure  of  damages  to  the 
ttot  taken  is  the  difference  between  the  value  of  the  land, 
^hole,  before  and  after  the  construction  of  the  road  built 
ding  to  the  plan  proposed, — citing  a  number  of  the 
r  cases  before  considered. 
Icago,  Peoria  and  St.  Louis  Railway  Co.  v.  Aldrich,  134 

is  an  instructive  case.  There  an  instruction  was  given 
ig  to  the  jury,  that  in  estimating  the  damages  to  the 
dant's  land  not  taken,  they  should  consider  the  railroad 
aning  only  through  his  farm,  and  should  not  consider 
eneral  benefits  which  the  road  might  occasion  by  mak- 

better  market  or  by  affording  convenience  for  travel, 
ihat  it  would  not  be  proper  to  take  into  consideration 
benefits  as  the  defendant  might  enjoy  in  common  with 
sonars  of  other  lands  through  which  the  road  might  run. 

The  Court  said :    "The  general  benefits  arising  from  the 
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construction  and  operation  of  the  road,  and  which  the  de- 
fendant will  share  in  common  with  others,  will  grow  out  of 
the  fact  that  the  road  is  not  limited  in  its  effect  to  one  locality, 
but  is  to  connect  and  form  a  commercial  highway  between 
points  distant  from  each  other.  The  instruction  to  the  jury 
ifo  consider  the  road  as  running  through  the  defendant's 
farm,  was  manifestly  given  for  the  purpose  of  eliminating 
from  their  minds  all  consideration  of  those  general  or  com- 
mercial advantages  which  will  flow  to  the  public  from  the 
construction  of  the  road,  but  which  should  in  no  WJ^y  influence 
the  assessment  of  damages."  It  was  not  necessary  for  the 
court  there  to  determine  what  were  special  benefits,  but  the 
opinion  clearly  shows  that  by  "benefits  enjoyed  in  common 
with  others,"  were  meant  those  general  and  commercial  ad- 
vantages which  flow  to  the  public  from  the  construction  and 
operation  of  the  road. 

Springer  v.  Chicago,  135  111:  552,  was  a  suit  brought  to  re- 
cover flamages  alleged  to  have  been  caused  by  the  construction 
of  a  bridge  and  viaduct,  and  approaches  thereto,  in  one  of  the 
streets  of  Chicago.  The  court  gave  for  the  defendant  instruc- 
tions by  which  the  jury  were  directed,  that  "if  by  the  improve- 
ment, as  a  whole,  the  property  is  benefited  as  much  as  it  is 
damaged  by  the  construction,  etc.,  alone,  then  there  can  be 
no  recovery."  It  was  said  of  this  instruction,  where  an  action 
is  brought  to  recover  damages  where  property  is  damaged  by 
a  public  improvement  only:  "The  law  is  well  settled  that  a 
recovery  can  not  be  had  unless  the  property  claimed  to  be 
damaged  has  been  depreciated  in  value  by  the  construction  of 
the  public  improvement.  In  other  words,  if  the  fair  market 
value  of  the  property  is  as  much  immediately  after  the  con- 
struction of  the  improvement  as  it  was  before,  no  damage  has 
been  sustained  and  no  recovery  can  be  had."  And  again  the 
Eaton,  Francis,  Hall,  HaUer,  Eberhardt  and  Page  cases  are 
referred  to  as  sustaining  the  position  of  the  opinion.  And 
this  is  again  followed  in  Chicago,  Peoria  and  St.  Louis  Railway 
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Co.  Y.  Eaton,  136  111.  9,  a  condemnation  case,  and  the  like 
doctrine  announced. 

In  the  later  case  of  Washington  Ice  Co.  v.  Chicago,  147  111, 
327,  also  a  condemnation  case,  it  is  saidj  'Tor  land  taken 
no  benefits  to  lands  not  taken  can  be  set  off,  but  payment  of 
the  compensation  for  the  damages  accruing  to  the  land  not 
taken  may^be  made  in  benefits  to  the  property  not  common 
to  the  other  property  affected, — that  is,  the  special  benefits 
accruing  to  the  particular  property  may  be  set  off  against  the 
damages  to  the  land  not  taken  by  the  improvement,  so  that 
if  the  special  benefits  equal  or  exceed  the  damages,  the  owner 
can  recover  nothing  as  damages  to  property  not  taken ;  if  less, 
he  will  recover  the  difference,  only."  As  a  matter  of  course, 
in  using  the  language  that  special  benefits  may  be  set  off 
against  the  damage  done  to  the  land,  is  meant,  that  in  esti- 
mating the  damages  to  the  land  not  taken,  the  special  benefits 
accruing  to  it  from  the  improvement  must  be  considered,  so 
that  if  the  benefits  equal  the  damage  which  would  otherwise 
be  done,  there  is  no  damage  and  can  be  no  recovery. 

The  case  of  Keithsburg  and  Eastern  Railway  Co.  v.  Henry, 
79  111.  294r,  before  referred  to,  announces  a  different  rule,  and 
can  not  be  reconciled  with  the  other  cases  to  be  found  in  this 
State.  It  is  there  held,  that  under  the  statute  (act  of  1872) 
the  question  of  benefits  can  in  no  case  be  considered  in  esti- 
mating the  value  of  land  taken  or  in  estimating  the  damages 
to  land  not  taken.  None  of  the  cases  previously  decided,  as 
before  shown,  (nor,  indeed,  is  any  other  authority  referred  to,) 
sustain  the  doctrine  of  that  case,  and  we  have  been  unable  to 
find  any  subsequent  case  in  which  it  has  been  cited,  except  in 
McReynolds  v.  Burlington  and  Ohio  River  Railway  Co.  106  111. 
152,  where  it  was  referred  to  by  counsel,  as  before  shown, 
but  it  is  not  referred  to  in  the  opinion,  and  a  holding  contrary 
to  it  is  made.  There  may  be  expressions  in  other  cases  seem- 
ingly inconsistent  with  the  doctrine  of  the  Page  case,  but  when 
the  opinions  are  considered  in  the  light  of  what  was  then  be- 
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fore  the  court,  as  must  always  be  done,  they  will  be  found  not 
to  be  irreconcilable  with  the  general  doctrine. 

By  a  practically  unbroken  line  of  decisions  in  this  State  ii 
is  well  settled  that  the  test,  under  the  present  statute,  as  to 
whether  land  not  taken  is  damaged,  is  the  effect  of  the  im- 
provement upon  the  value  of  the  land.  Under  the  rule,  land 
is  said  to  be  damaged  only  when  there  is  a  diminution  in  its 
value, — a  depreciation  in  its  price  or  worth, — and  the  com- 
pensation required  to  be  made  is  the  amount  of  depreciation 
or  diminution  in  value  occasioned  by  the  construction  and 
operation  of  the  railroad,  or  other  improvement.  Special 
benefits  are  such  benefits  flowing  from  the  proposed  public 
work  as  appreciably  enhance  the  value  of  the  particular  tract 
of  land  alleged  to  be  benefited.  As  already  said,  the  fact  that 
other  property  in  the  vicinity  is  likewise  increased  in  value 
from  the  same  cause, — that  is,  also  specially  benefited  by  the 
improvement, — furnishes  no  excuse  for  excluding  the  consid- 
eration of  special  benefits  to  the  particular  property  in  deter- 
mining whether  it  has  been  damaged  or  not,  and  if  it  has,  the 
extent  of  the  depreciation  in  value.  (Wilson  v.  Board  of 
Trustees,  supra;  Bohm  et  al.  v.  Metropolitan  Elevated  Railway 
Co.  129  N.  Y.  676;  Rigney  v.  Chicago,  102  111.  64.)  On  the 
one  hand,  the  damages  must  be  real  and  substantial ;  on  the 
other,  the  benefits  must  be  such  as  affect  the  market  value  or 
use  of  the  land,  and  such  as  are  capable  of  measurement  and 
computation.  Hence,  all  imaginary  and  merely  speculative 
damages  or  benefits  are  excluded  from  consideration.  The 
consideration  of  such  benefits  as  tend  specifically  to  enhance 
the  value  of  the  particular  property  is  not  setting  off  benefits 
against  the  damage  to  the  property,  but  is  the  simple  ascer- 
tainment of  whether  the  land  has  been  in  fact  depreciated  in 
price  or  worth, — ^that  is,  whether  loss  or  damage  has  resulted 
to  the  owner, — for  if  his  property  is  of  the  same  value  after  as 
before  the  improvement  he  has  sustained  no  loss.  If  he  has 
lost  nothing, — ^if  his  property  has  not  been  depreciated  in  price 


Digitized  by  CjOOQ IC 


1 


West  Side  Elevated  Rt.  Co.  ».  Sticknbt  et  al.      38S 
V  Opinion  ol  the  Court. 

or  value, — it  is  not  damaged,  within  the  meaning,  of  the  con- 
stitution, and  there  can  be  no  recovery.  There  can  be  no 
damage  to  property  without  pecuniary  loss  or  injury  which 
lessens  its  value. 

It  therefore  follows  that  every  element  arising  from  the 
construction  and  operation  of  the  railroad  or  other  public 
improvement,  which,  in  an  appreciable  degree,  capable  of  as- 
certainment in  dollars  and  cents,  enters  into  the  diminution 
or  increase  of  the  value  of  the  particular  property,  is  proper 
to  be  taken  into  consideration  in  determining  whether  Inhere 
has  been  damage,  and  the  extent  of  it.  Thus,  the  situation 
of  the  property,  the  use  to  which  it  is  devoted  and  of  which 
it  is  susceptible,  the  character  and  extent  of  the  business  to 
which  it  is  adapted,  before  and  after  the  construction  of  the 
public  work,  and,  indeed,  every  fact  and  circumstance  legiti- 
mately tending  to  show  a  depreciation  or  enhancement  of  the 
value  of  the  property,  are  proper  to  be  considered,  so  far  as 
they  tend  to  show  the  actual  value  of  the  land  without  and 
with  the  proposed  taking  for  the  public  use,  while,  on  the  other 
hand,  a  consideration  of  facts  or  circumstances  tending  to 
show  those  general  benefits  supposed  to  flow  to  the  commun- 
ity at  large,  or  to  the  public  generally,  from  the  construction 
of  the  proposed  railroad  or  other  public  work,  and  the  effect 
of  which,  in  determining  the  injury  or  benefit  to  the  particular 
tract  of  land,  can  not  be  other  than  conjectural  and  specula- 
tive, is  excluded. 

^ffe  need  not  pursue  the  discussion.  It  is  apparent,  as 
before  stated,  the  real  question  to  be  determined  is  the  value 
of  the  land  not  taken,  at  the  time  of  filing  the  petition  for 
condemnation,  with  and  without  the  improvement.  {South 
Park  Comrs.  v.  DunUvy,  91  111.  49 ;  Cemetery  Ass.  v.  Railroad 
Co.  121  id.  205.)  Other  cases  in  this  State,  among  which 
may  be  mentioned  Shawneetown  v.  Mason  et  al.  82  111.  337, 
and  Rigney  v.  Chicago,  102  id.  64,  amply  support  the  views 
here  expressed.     See,  also.  City  of  Atlanta  v.  Green,  67  Ga. 
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86;  Same  v.  Word,  73  id.  276;  Newman  v.  Railway  Co.  118 
N.  Y.  618;  Bohm  et  al.  v.  Metropolitan  Elevated  Railway  Co. 
129  id.  676. 

Nor  can  it  be  said  that  the  error  in  giving  the  instructions 
indicated,  was  cured  by  other  instructions  in  the  case.  It  is 
true,  the  jury,  by  the  third  instruction,  were  told  that  "just 
compensation  means  the  payment  of  such  sums  of  money  to 
the  owners  of  property  proposed  to  be  taken  or  damaged  as 
will  make  them  whole,  so  that,  on  receipt  by  such  owners  of 
the  compensation  and  damages  awarded,  they  will  not  be 
poorer  by  reason  of  their  property  being  so  taken  or  damaged." 
That  this  is  an  accurate  statement  of  the  law  is  not  questioned. 
But  it  was  immediately  followed  by  the  eleventh,  twelfth, 
fourteenth,  sixteenth,  twenty-first,  and  other  instructions,  in 
which  the  jury  were  specifically  told  that  in  arriving  at  the 
compensation  they  must  exclude  from  their  minds,  and  had 
no  right  to  take  into  consideration,  or  to  offset  against  any 
damages  which  may  be  sustained,  any  benefits  or  advantages 
which  may  accrue  to  said  property  in  common  with  other 
property  in  the  vicinity  of  the  line  of  the  proposed  railroad, 
by  reason  of  its  construction  and  operation.  The  jury  would 
understand  from  these  instructions,  that  in  determining  the 
compensation  to  be  paid  for  land  not  taken,  all  benefits  to  the 
particular  property,  where  like  benefits  were  conferred  upon 
other  property  in  the  vicinity  by  the  construction  of  the  rail- 
road, must  be  excluded  from  their  consideration,  although 
such  benefits  might  materially  enhance  the  value  of  appellees' 
lots,  even  to  an  extent  that  would  show  there  was  no  depreci- 
ation therein  by  reason  of  the  building  of  the  railroad,  and 
would  award  compensation  upon  that  basis. 

In  respect  of  the  second  instruction  given  for  appellees^ 
without  quoting  it,  it  should  be  said,  that  the  jury  have  Httle 
to  do  with  the  theory  and  policy  of  the  law,  and  instructions 
should  be  so  drawn  as  to  be  a  concise  and  accurate  statement 
of  the  law  as  applicable  to  the  facts  of  the  particular  case. 
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While  the  giving  of  this  instruction  would,  perhaps,  not  be 
prejudicial  error,  it  was  improper,  as  bringing  to  the  attention 
of  the  jury,  in  an  argumentative  form,  matters  with  which 
they  had  no  immediate  concern. 

For  the  error  in  giving  the  instructions  before  indicated,  the 
judgments  in  the  several  cases  involved  in  this  appeal  are  re-r 
versed  and  the  causes  remanded. 

Judgment  reversed* 

Mr.  JusTiCfi  Magruobb,  dissenting. 


David  Smith 


Thb  Commissioners  of  Highways  et  al. 

Filed  at  Springfield  April  2, 1894. 

1.  Highway — laying  out  a  road — meeting  to  hear  ohjectiona.  A 
meeting  of  the  commissioners  of  highways  on  a  petition  to  lay  ont  a 
road  was  appointed  to  convene  at  the  west  end  of  the  proposed  road, 
to  examine  the  route  of  the  same  and  hear  reasons  for  or  against  laying 
out  tlie  road.  Record  of  this  meeting  was  indorsed  on  the  petition, 
as  follows:  "February  10, 1893. — Commissioners  met  at  the  beginning 
of  tlie  road  mentioned  within,  at  ten  o'clock  A.  M.,  and  walked  over 
said  road  to  the  east  end,  and  then,  after  hearing  reasons  for  and 
against  the  location  of  said  road,  granted  the  prayer  of  the  petition :" 
Held,  that  the  record  showed,  with  sufficient  clearness,  that  the  oom- 
misaioners  did,  in  fact,  meet  at  the  west  end  of  the  road. 

2. «  In  such  case  it  was  wholly  immaterial  whether  the  hearing  of 
reasons  for  and  against  the  laying  out  of  the  road  was  had  at  the  west 
end  1:>ef  ore,  or  at  the  east  end  after,  the  commissioners  had  viewed  the 
ronte.      Such  meeting  was  one  continuous  proceeding. 

3.  Sams — presenting  a  aecond  petition  to  lay  out  a  road.  The  fact 
that  tlie  commissioners  of  highways  may  have  refused  a  petition  for 
tlie  laying  out  of  a  road  is  no  bar  to  the  presentation  of  a  second  peti- 
tion for  the  same  purpose.  Section  48,  which  prohibits  the  filing  of 
a  second  |>etition  within  two  years,  relates  only  to  cases  where  an 
order  Jxsm  been  granted  for  laying  out  the  road,  and  damages  are  as- 
aessed,  and  the  commissioners,  or,  in  case  of  an  appeal,  the  supervisors, 
26 — 150  III. 
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are  of  opinion  that  the  damages  assessed  are  too  high,  so  as  to  be  au 
unreasonable  burden  upon  the  tax-payers. 

4.  Cebtiobari — vhen  and  for  what  it  lies.  The  common  law  writ  of 
certiorari  may  be  awarded  to  all  inferior  tribunals  and  jurisdictioDs. 
when  it  appears  that  they  have  exceeded  the  limits  of  their  juriadic- 
tJon,^as,  in  cases  where  they  have  proceeded  illegally,  and  no  appeal  is 
allowed,  and  no  other  mode  is  provided  for  reviewing  the  prooeedinga. 

5.  Same — purpose — mode  of  trial—judgment.  The  purpose  of  the  writ 
is  to  have  the  entire  record  of  the  inferior  tribunal  brought  before 
the  superior  court,  to  determine  whether  the  former  had  jurisdiction, 
or  has  exceeded  its  jurisdiction,  or  has  failed  to  proceed  according  to 
the  essential  requirements  of  the  law.  The  trial  is  solely  by  inspectiou 
of  the  record,  no  inquiry  as  to  any  matter  not  appearing  by  the  record 
being  permissible ;  and  if  the  want  of  jurisdiction  or  illegality  appesrs 
by  the  record,  the  proper  judgment  is  that  the  record  be  quashed. 

6.  Same — when  not  the  proper  remedy — matters  considered.  Where 
the  controversy  involves  the  investigation  of  facta  not  appearing  in  the 
record,  certiorari  is  not  the  proper  remedy.  When  brought  to  test  the 
legality  of  proceedings  to  lay  out  a  highway,  a  former  proceeding  for 
the  laying  out  of  a  road  over  the  same  route  is  not  a  part  of  the  record 
sought  to  be  reviewed,  and  can  not  be  considered. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Charles  M.  FEiRCie,  for  the  plaintiff  in  error : 

The  commissioners  of  highways  are  purely  creatures  of  the 
statute,  and  have  no  power  outside  of  that  conferred  upon 
them  by  the  statute.    Brauns  v.  Town  of  Peoria,  82  Dl.  11. 

The  commissioners  of  highways  are  bound  to  give  notice  of 
the  time  and  place  for  hearing  reasons  for  and  against  laying 
out  the  road,  and  for  a  failure  to  comply  with  this  they  lose 
jurisdiction.  Starr  &  Curtis'  Stat.  chap.  121,  sec.  33;  Frizell 
V.  Rogers,  82  111.  109. 

It  is  made  the  duty  of  the  commissioners,  by  the  statute, 
to  meet  at  the  time  and  place,  and,  if  necessary,  to  adjourn 
from  time  to  time,  or  from  one  place  to  another,  by  making 
public  announcement  and  by  posting  notices.  Starr  &  Curtis' 
Stat.  chap.  121,  sec.  34. 
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ftilnre  to  comply  with  any  or  all  requirements  of  the 
the  commissioners  lose  jurisdiction.  Comra.  of  High- 
Harper,  38  111.  104;  Comrs.  of  Highways  v.  Hoblit,  19 
259 ;  Frizeli  v.  Rogers,  82  111.  109 ;  Wood  v.  Comrs.  of 
/«,  62  id.  391. 

I  can  be  no  consideration  of  the  petition  for  the  laying 
new  road  beginning  and  ending  at  the  same  place, 
he  statutory  limitation  of  two  years.  Starr  &  Curtis* 
ap.  121,  sec.  48. 

1  be  contended  in  this  case  that  the  latter  point  made 

tllant  is  inapplicable,  for  the  reason  that  the  road 

)r  in  the  petition  of  December  10,  1892,  and  the  one 

etition  under  which  this  proceeding  is  had  a  few  days 

3re.of  different  widths.     But  it  will  be  admitted  that 

road  to  be  laid  out  by  each  of  the  said  petitions  was 

and  end  at  the  same  point,  and  in  all  other  respects 

road  was  to  be  the  same,  except  the  variation  of  a 

in  width.    This  we  deem  will  not  avoid  the  statute  on 

it,  as  it  has  been  held  repeatedly  that  the  beginning 

ninus  of  the  road  determine  whether  it  is  the  same 

not.     Starr  &  Curtis'  Stat.  sec.  48,  supra;   Ford  v. 

r,  44  N.  H.  388 ;  Haines  on  Township  Organization, 

;e  5 ;  Shinkle  v.  Magill,  58  111.  422. 

WBN  T.  Beeves,  for  the  defendants  in  error : 
3mmissioners  met  at  the  place  and  at  the  time  fixed 
notice,  and  after  meeting  at  that  place,  where  all  per- 
iring  to  present  reasons  for  or  against  the  location  of 

were  required  to  be  present,  the  commissioners,  and 
Mj  those  sufficiently  interested  to  be  present,  walked 

line  of  the  proposed  road,  three-quarters  of  a  mile, 
khe  line,  as  the  commissioners  were  required  by  the 
,0  do,  and  then,  when  they  had  reached  the  east  end 
reposed  road,  they  heard  the  reasons  for  and  against 
tion,  as  the  record  recites. 
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vThe  inhibitory  provisions  of  section  48,  chapter  121,  of  the 
Eevised  Statutes,  (Starr  &  Curtis,)  only  apply  to  a  case  where, 
in  the  course  of  the  proceedings  in  relation  to  a  road,  there 
has  been  an  assessment  of  damages  made  by  a  jury,  either 
while  the  case  is  before  the  commissioners  or  on  appeal  to 
supervisors,  and  the  commissioners  in  the  one  case,  and  the 
supervisors  in  the  other,  shall  be  of  opinion  the  damages  so 
assessed  by  the  jury  are  manifestly  too  high,  and  the  payment 
of  the  same  would  be  an  unreasonable  burden  upon  the  tax- 
payers of  the  town,  and  being  of  this  opinion,  the  commis- 
sioners, or  the  supervisors,  as  the  case  may  be,  have,  by  a 
written  order,  revoked  all  proceedings  in  the  case  and  filed  a 
copy  of  such  order  in  the  town  clerk's  office,  then  no  other 
proceedings  shall  be  had  by  the  commissioners  of  highways, 
nor  any  petition  entertained  in  regard  to  the  same  road,  for 
two  years  from  the  date  of  filing  such  order  of  revocation. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  common  law  writ  of  certiorari,  issued  by  the 
Circuit  Court  of  McLean  county,  to  review  certain  proceed- 
ings in,  relation  to  laying  out  a  new  road  in  Hudson  townsbip 
in  that  county.  It  appears  from  the  return  made  by  the  com- 
missioners of  highways,  and  by  the  justice  of  the  peace  before 
whom  the  certificate  of  the  determination  of  the  commission- 
ers to  lay  out  the  new  road  had  been  filed  for  the  purpose  of 
obtaining  a  jury  for  the  assessment  of  damages,  that  a  peti- 
tion dated  December  30,  1892,  asking  that  a  new  road  of  the 
width  of  fifty  feet  be  laid  out  over  a  prescribed  route  between 
two  designated  points,  signed  by  the  requisite  number  of  land 
owners  residing  within  two  miles  of  the  road  to  be  laid  out, 
was  presented  to  the  commissioners  of  highways ;  that  at  a 
meeting  of  the  commissioners  held  January  28,  1893,  the 
petition  was  received  and  an  order  entered  thereon  appointing 
a  meeting  to  be  held  at  the  west  end  of  the  proposed  road  on 
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February  10,  1893,  for  the  purpose  of  going  over  the  road, 
and  of  hearing  reasons  for  and  against  laying  out  the  same, 
and  directing  that  notices  of  such  meeting  be  posted,  and 
notices  of  such  meeting  were  thereupon  drawn  up  and  signed 
by  the  commissioners,  reciting  the  presentation  of  the  petition 
and  giving  notice  that  the  commissioners  had  fixed  upon  Feb- 
ruary 10,  1893,  at  the  hour  of  ten  o'clock  in  the  forenoon,  at 
or  near  the  residence  of  William  Morrow,  at  the  west  end  of 
the  proposed  route,  as  the  time  and  place  of  their  meeting  to 
examine  the  route  of  the  proposed  road,  and  to  hear  reasons 
for  or  against  laying  out  the  same,  when  and  where  all  per- 
sons interested  could  be  heard ;  that  five  copies  of  this  notice 
were  duly  posted  up  in  five  public  places  in  the  township  ten 
days  prior  to  the  day  appointed  for  the  meeting. 

It  then  appears  from  the  order  indorsed  by  the  commission- 
ers on  the  petition  at  the  meeting  thus  appointed,  as  follows : 
"February  10, 1893.  Commissioners  met  at  the  beginning  of 
the  road  mentioned  within,  at  10  o'clock,  A.  M.,  and  walked 
over  said  road  to  the  east  end,  and  there,  after  bearing  reasons 
for  and  against  location  of  said  road,  unanimously  declared 
in  favor  of  granting  prayer  of  petitioners,  and  adjourned." 

The  first  point  made  is,  that  the  meeting  of  the  commis- 
sioners at  which  reasons  for  or  against  laying  out  the  road 
were  heard,  was  held  at  the  east  end  of  the  road  instead  of 
the  west  end,  as  appointed  and  advertised,  and  that  the  plain- 
tiff in  error  and  others, were  thereby  deprived  of  an  oppor- 
tunity to  be  present  and  be  heard  in  opposition  to  laying  out 
the  road,  and  that  by  holding  the  meeting  at  a  place  different 
from  the  one  appointed,  the  commissioners  lost  jurisdiction 
of  the   proceeding.     We  think  that  the  point  thus  raised  is 
without  substantial  foundation  in  fact.    The  meeting  was  ap- 
pointed to  convene  at  the  west  end  of  the  proposed  road,  at 
10  o'clock,  A.  M.,  of  February  10, 1893,  and  its  purpose  was, 
to  go  over  the  road  and  view  the  proposed  route,  and  hear 
reasons  for  and  against  laying  out  the  road.    The  record  shows 
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with  suGBcient  clearness,  that  the  commissioners  did  in  fact 
meet  at  the  time  and  place  appointed.  Tbe  place  of  meeting, 
it  is  true,  is  described  in  tbe  order  as  at  the  beginning  of  the 
road.  This  description  doubtless  would,  of  itself,  be  ambigu- 
ous, but  as  the  order  recites  that,  after  convening,  they  walked 
over  tbe  road  to  the  east  end,  it  is  sufficiently  plain  that  the 
place  of  meeting  was  at  the  west  end.  The  fact  that  the  com- 
missioners, after  meeting  at  the  time  and  place  appointed, 
and  of  course  after  all  who  desired  to  be  there  at  that  time 
had  had  an  opportunity  to  assemble,  walked  over  the  road  to 
the  other  end,  and  after  viewing  the  route,  heard  reasons  for 
or  against  laying  out  the  road,  deprived  no  one  interested  of 
a  hearing,  and  was  not  an  irregularity  which  had  any  tendency 
to  deprive  the  commissioners  of  jurisdiction.  The  very  pur- 
pose of  the  meeting  was  to  go  over  the  route  of  the  proposed 
road,  and  ^fter  those  who  desired  to  be  heard  upon  the  ques- 
tion of  the  propriety  of  laying  it  out  had  assembled  or  had  an 
opportunity  to  assemble  at  the  place  appointed  for  the  meet- 
ing, it  was  wholly  immaterial  whether  the  hearing  of  reasons 
for  and  against  the  laying  out  of  the  road  was  had  at  the  west 
end  before,  or  at  the  east  end  after,  the  commissioners  had 
viewed  the  route.  The  meeting  was  one  continuous  proceed- 
ing, and  so  far  as  the  record  discloses,  it  was  conducted  in  all 
respects  in  a  proper  manner. 

The  only  other  point  urged  by  counsel  is,  thai;  a  former  pe- 
tition for  laying  out  a  new  road  over  the  same  route  and  with 
the  same  termini,  having  been  denied  by  the  commissioners 
of  highways  within  two  years,  the  commissioners  were  pre- 
cluded, by  the  provisions  of  section  48,  of  chapter  121,  of  the 
Bevised  Statutes,  from  entertaining  or  granting  the  present 
petition. 

The  fact  that  a  former  petition  had  been  denied  in  no  way 
appears  in  the  record  brought  up  for  review  by  the  writ  of 
certiorari  and  we  know  of  no  rule  which  permits  the  investi- 
gation, by  means  of  this  writ,  of  facts  not  appearing  upon 
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cord.  It  has  been  repeatedly  held  by  this  court,  that 
imon  law  writ  of  certiorari  may  be  awarded  to  all  in- 
ribunals  and  jurisdictions  where  it  appears  that  they 
(ceeded  the  limits  of  their  jurisdictions,  or  in  cases 
hey  have  proceeded  illegally,  and  no  appeal  is  allowed, 
other  mode  is  provided  for  reviewing  their  proceedings, 
rpose  of  the  writ  is  to  have  the  entire  record  of  the  in- 
ribunal  brought  before  the  superior  court  to  determine 
r  tbe  former  had  jurisdiction,  or  had  exceeded  its  juris- 
,  or  had  failed  to  proceed  according  to  the  essential 
ments  of  the  law.  The  trial  is  solely  by  inspection  of 
ord,  no  inquiry  as  to  any  matter  not  'appearing  by  the 
being  permissible,  and  if  the  want  of  jurisdiction  or 
ij  appears  by  the  record,  the  proper  judgment  is  that 
ord  be  quashed.  But  where  the  controversy  involves 
estigation  of  facts  not  appearing  upon  the  record,  cer- 
is  not  the  proper  remedy.  Commissioners  of  Drainage 
)  V.  Grijin,  134  111.  330,  and  authorities  there  cited. 

nothing  is  properly  brought  before  the  court  by  the 
itside  of  the  proceedings  under  the  petition  in  pursu- 
which  the  road  in  question  was  ordered  to  be  laid  out. 
er  proceeding,  though  it  may  have  been  for  laying  out 
over  the  same  route,  is  not  a  part  of  the  record  thus 
to  be  reviewed,  nor  is  such  former  proceeding  in  any 
^closed  by  or  alluded  to  in  the  record  brought  up  by 
;.  Such  former  proceeding  is  brought  before  the  court 
'  the  introduction  of  evidence  dehors  the  record,  and 
3on  well  established  rules,  is  inadmissible  in  cases  of 
siracter. 

9ms,  however,  that  at  the  hearing  in  the  Circuit  Court, 
3rd  of  the  proceedings  under  the  former  petition  was 
3d  in  evidence  without  objection,  or  indeed  by  tbe  ex- 
3nsent  of  counsel,  and  while  its  admission  was  irregu- 
are  disposed  to  consider  tbe  case  as  though  the  facts 
Bclosed  were  properly  before  us.     It  appears  from  the 


Digitized  by  VjOOQ IC 


392  Smith  v.  Comrs.  of  Highways  et  al. 

Opinion  of  the  Court. 

evidence  thus  admitted  that  a  petition^  dated  July  22,  1892, 
and  signed  by  the  requisite  number  of  property-owners,  ask- 
ing for  the  laying  out  of  a  new  road  sixty  feet  in  width  over 
the  same  route,  was  presented  to  the  commissioners,  and  that 
such  proceedings  were  thereupon  had  thereon,  that  an  order 
was  entered  by  the  commissioners  under  date  of  December  10, 
1892,  denying  such  petition,  such  order  being  entered  at  the 
meeting  appointed  by  the  commissioners  to  hear  reasons  for 
and  against  laying  out  the  road.  The  question  is  thus  pre- 
sented whether  section  48  of  the  Road  Law  has  any  applica- 
tion to  a  case  of  this  character.  That  section  is  as  follows : 
"In  cases  where  the  damages  are  not  wholly  released  or  agreed 
upon,  and  the  commissioners  in  case  no  appeal  has  been 
taken,  and  the  supervisors  in  case  an  appeal  is  taken,  shall 
be  of  opinion  that  the  damages  assessed  by  the  jury  are  man- 
ifestly too  high,  and  that  the  payment  of  the  same  would  be 
an  unreasonable  burden  upon  the  tax-payers  of  the  town,  the 
commissioners  or  the  supervisors  who  heard  the  appeal,  as 
the  case  may  be,  may  revoke  all  proceedings  had  upon  the 
petition,  by  a  written  order  to  that  effect,  and  such  revoca- 
tion shall  have  the  effect  to  annul  all  such  proceedings  and 
assessments,  releases  and  agreements,  in  respect  to  damages 
growing  out  of  the  proceedings  upon  thcpetition:  Provided^ 
upon  the  final  determination  of  the  commissioners  of  high- 
ways, or  the  supervisors,  upon  appeal,  being  determined,  and 
a  copy  of  all  such  proceedings  being  filed  in  the  town  clerk's 
office,  no  other  proceedings  shall  be  had  by  the  commissioners 
of  highways,  nor  any  petition  entertained  in  regard  to  the 
same  road  or  petition,  for  two  years  from  the  date  of  filing 
such  copies  of  proceedings ;  and  after  two  trials  as  aforesaid, 
if  the  decision  be  the  same,  no  other  petition  shall  be  enter- 
tained for  the  same  until  the  expiration  of  three  years  from 
the  filing  of  the  last  proceeding." 

It  is  plain  that  this  section  relates  only  to  cases  where  an 
order  has  been  entered  granting  the  petition  for  laying  out  the 
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road,  and  damages  are  agsessed  in  the  mode  pointed  out  by 
the  statute,  and  the  commissioners,  or  in  case  of  an  appeal, 
the  supervisors,  are  of  the  opinion  that  the  damages  assessed 
are  too  high,  so  as  to  be  an  unreasonable  burden  upon  the 
tax-payers.  In  such  case,  authority  is  given  to  the  commis- 
sioners, or  to  the  supervisors  in  case  of  an  appeal,  to  revoke 
and  annul  all  proceedings  had  upon  that  petition,  and  when 
that  is  done,  it  is  provided  that  no  other  petition  shall  be  en- 
tertained in  regard  to  the  same  road  for  two  years  thereafter. 
This  doubtless  was  intended  to  prevent  repeated  assessments 
of  damages,  with  power  on  the  part  of  the  commissioners  to 
set  tbem  aside,  until  one  could  be  procured  low  enough  to 
satisfy  tbem.  It  is  easy  to  see  that  an  unrestricted  power  on 
the  part  of  the  commissioners  in  that  respect  might  be  liable 
to  great  abuse,  and  be  made  the  instrument  of  oppression, 
and  therefore  doubtless  it  was  provided  that  where  it  had  been 
once  exercised,  it  should  not  be  exercised  again  within  the 
period  of  two  years.  But  it  is  very  clear  that  the  section  can 
have  no  reference  to  cases  where  no  damages  have  been  as- 
sessed, but  the  action  of  the  commissioners  has  been,  as  in 
this  case,  to  simply  deny  the  petition  for  laying  out  a  road. 
In  such  case,  we  know  of  no  statute  and  are  referred  to  none 
which  prohibits  the  repeated  presentation  to  the  commission- 
ers of  petitions  for  laying  out  the  same  road. 

At  the  hearing,  the  Circuit  Court  held  that  no  ground  was 
shown  for  setting  aside  the  proceedings  sought  to  be  reviewed, 
and  entered  an  order  quashing  the  writ  of  certiorari,  and  in 
that  result  we  are  disposed  to  concur.     The  judgment  will 

therefore  be  affirmed. 

Judgment  affirmed. 
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Glara  Surwald,  Admx. 

Filed  at  MLVemon  June  19, 1894. 

1.  AppeaIjS  and  writs  of  erbor — who  may  prosecute.  One  not  a 
party  to  a  decree,  authorizing  an  administrator  to  sell  lands  to  pay 
debts  of  the  intestate,  and  who  is  not  shown  in  any  way  to  have  any 
interest  in  the  subjeot  matter  of  the  litigation,  oan  not  maintain  an 
appeal  or  writ  of  error  to  reverse  the  decree. 

2.  It  is  a  familiar  rule  that  a  party  can  not  complain  of  a  judgment 
•or  decree  which  does  not  affect  him  or  his  property  in  some  manner. 
As  a  general  rule,  a  writ  of  error  should  be  sued  out  in  the  same  names 
in  which  the  proceedings  in  the  circuit  or  trial  court  were  conducted. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
.trict ; — heard  in  that  court  on  appeal  from  the  Gircuit  Court 
of  St.  Glair  county ;  the  Hon.  B.  B.  Burroughs,  Judge,  pre- 
siding. 

Messrs.  G.  &  G.  A.  Eoernbr,  for  the  plaintiff  in  error. 

Mr.  Charles  W.  Thomas,  for  the  defendant  in  error. 

Mr.  JusTiOE  Craig  delivered  the  opinion  of  the  Court : 

On  a  petition  for  leave  to  sell  real  estate,  in  the  case  of 
Olara  Surwald,  administratrix  of  the  estate  of  Frederick  Snr- 
wald,  deceased,  against  the  Illinois  and  St.  Louis  Bailroad 
and  Coal  Company  and  the  East  St.  Louis  Elevator  Company, 
the  circuit  court  of  St.  Clair  county  entered  a  decree  directing 
a  sale  of  real  estate  to  pay  debts.     To  reverse  that  decree  the 
Louisville,  Evansville  and  St.  Louis  Consolidated  Railroad 
Company  appealed  to  the  Appellate  Court.     In  that   court, 
on  the  motion  of  appellee,  the  appeal  was  dismissed ,  on  the 
ground  that  appellant  was  not  a  party  to  the  action  in  the 
-circuit  court.    In  order  to  reverse  the  judgment  of  the  Appei- 
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ourt  the  Louisville,  Evansyille  and  St.  Louis  Consoli- 
Railroad  Company  sued  out  this  writ  of  error. 

appellant  was  not  a  party  to  the  petition  to  sell  real 
»  nor  was  any  decree  rendered  against  it,  and  so  far  as 
rs  from  the  record  it  has  no  interest  whatever  in  the 
t  matter  of  that  litigation.  Under  such  circumstances 
rceive  no  ground  upon  which  the  plaintiff  in  error  here 
maintain  an  appeal  in  the  Appellate  Court.  It  is  a 
ar  rule  that  a  party  can  not  complain  of  a  judgment  or 

which  does  not  affect  him  or  his  property  in  some 
Br.  As  a  general  rule,  a  writ  of  error  should  be  sued 
the  same  names  in  which  the  proceedings  in  the  circuit 
were  conducted.  Robson  v.  Magenlyy  28  111.  426. 
3,  however,  suggested  in  the  argument,  that  since  the 
iding  was  commenced  to  sell  lands,  by  the  administra- 
he  Illinois  and  St.  Louis  Railroad  and  Coal  Company, 

the  defendants  in  that  proceeding,  has  become  merged, 
solidation,  with  the  Louisville,  Evansville  and  St.  Louis 
lidated  Railroad  Company.    But  there  is  nothing  in  the 

to  show  that  fact,  and,  as  was  held  on  appeal  between 
me  parties,  (147  111.  194,)  a  mere  suggestion  is  not  suf- 

to  make  the  appellant  a  party  so  as  to  entitle  it  to 
I  or  sue  out  a  writ  of  error.  As  the  appellant  was  not 
y  to  the  action,  and  did  not  appear  to  have  any  interest 
subject  matter  of  the  suit,  we  do  not  think  it  had  any 
.0  maintain  an  appeal  to  review  the  decree  of  the  circuit 

judgment  of  the  Appellate  Court  dismissing  the  appeal 
3  affirmed. 

Judgment  affirmed. 
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V. 

Juergen  Bode. 

Filed  at  Ottawa  June  19, 1894. 

1.  Amount  of  damaobs— a  question  of  fact.  The  amount  of  damages 
sustained  by  the  plaintiff  in  an  aotion  at  law  is  a  question  of  fact,  which 
is  not  open  for  consideration  in  this  court. 

2.  FoBMEB  DECISIONS*— e2;ce««ive  damages.  The  ruling  of  this  court 
in  JUinoia  Central  Railroad  Co.  v.  Welch,  52  111.  183,  and  Chicago  and 

>  Norlhweatern  Railway  Co.  v.  Jackson,  55  id.  492,  holding  that  this  court 
might  pass  upon  the  fact  whether  the  damages  awarded  are  ezcessiye, 
was  made  before  the  passage  of  the  statute  making  the  finding  of  facts 
by  the  Appellate  Court  conclusiye  upon  this  court. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  E.  F.  Dunne,  Judge,  presiding. 

Mr.  William  B.  Keep,  for  the  appellant. 

Mr.  John  C.  Biohberg,  for  the  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  the  case,  brought  by  the  appellee 
against  the  appellant  company  to  recover  damages  for  per- 
sonal injuries,  sustained  by  the  appellee  in  a  collision  between 
two  of  appellant's  trains  in  the  Washington  Street  tunnel,  in 
the  city  of  Chicago,  on  the  twentieth  day  of  May,  A.  D.  1891, 
while  appellee  was  a  passenger  upon  one  of  said  trains.  The 
jury  returned  a  verdict  for  $12,500.00.  Motion  for  new  trial 
was  overruled,  and  judgment  was  rendered  upon  the  verdict. 
The  judgment  having' been  affirmed  by  the  Appellate  Court, 
the  present  appeal  is  prosecuted  from  such  judgment  of  af- 
firmance. 
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3  not  claimed,  that  any  error  was  committed  by  the  trial 
in  the  admission  or  exclusion  of  evidence,  or  in  the  giy- 
refusal  of  instructions.  There  is  no  controversy  as  to 
ibility  of  the  appellant  for  the  damages  sustained  by 
ee ;  but  a  reversal  of  the  judgment  is  asked  solely  upon 
ound,  that  the  damages  as  assessed  by  the  jury  are  ex- 
e.  We  have  repeatedly  held,  that  the  question  as  to  the 
it  of  the  damages  is  one  which  we  cannot  enquire  into, 
ion  Palace  Car  Co.  v.  Bluhm,  109  111.  20 ;  Beeler  v.  Webb, 
I.  436 ;  G.  dtE.  R.  R.  Co.  v.  Holland,  122  id.  461 ;  City 
let  V.  Weston,  123  id.  641 ;  Stumer  v.  Pitchman,  124  id. 
J.,A.<i  N.  Ry.  Co.  v.  Velie,  140  id.  59).  The  amount 
damages  sustained  by  the  plaintiff  in  an  action  at  law 
aestion  of  fact,  which  is  not  open  for  consideration  in 
:)urt,  under  the  statute.  {City  of  Joliet  v.  Weston,  eupra). 
nsel  for  appellant  calls  our  attention  to  the  cases  of 
n.  R.  R.  Co.  V.  Welch,  52  111.  183,  and  C.  dt  N.  W.  R.  R. 
Jackson,  55  id.  492,  where  judgments  were  reversed  by 
)urt,  because  the  verdicts,  upon  which  they  were  based, 
warded  excessive  damages.  Those  cases  were  decided 
the  statute  made  the  finding  of  facts  by  the  Appellate 
conclusive  upon  this  Court,  and,  therefore,  have  no  ap- 
ion  here.  (2  Starr  &  Cur.  Ann.  Stat,  page  1851,  and 
there  referred  to  under  section  89  of  the  Practice  Act), 
are  asked  by  counsel  for  appellee  to  require  the  appel- 
>  pay,  in  addition  to  the  costs,  ten  per  cent,  upon  the 
at  of  the  judgment  as  damages,  upon  the  alleged  ground 
be  present  appeal  has  been  prosecuted  for  delay.  We 
>t  so  clearly  of  opinion,  that  the  prosecution  of  the  ap- 
las  been  for  the  purpose  of  delay,  as  to  feel  justified  in 
ing  ten  per  cent,  damages.  No  order  will  be  entered 
ing  the  payment  of  the  same, 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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V. 
E.  D.  ViOKBRY. 

Filed  at  ML  Vernon  June  19, 1S94. 

1.  Fbaud — setting  aside  deed  obtained  by  fraud.  Where  the  oonsid* 
eratlon  of  a  deed  for  land  is  the  sale  of  a  stallion,  which  was  repre- 
sented  by  the  seller  to  be  about  the  age  of  eleven  years  and  a  sure 
foal-getter,  when,  in  truth,  suoh  horse  was  more  than  nineteen  years- 
old  and  entirely  worthless  as  a  foal-getter,  and  of  no  value  for  any 
purpose,  and  the  purchaser,  on  learning  that  the  horse  was  worthless, 
notified  tbe  seller  that  the  horse  was  subject  to  his  order,  it  wa8*Ae/<f» 
that  a  court  of  equity  would  set  aside  the  deed  for  the  fraud  of  the 
grantee,  and  that  the  deed  was  without  consideration. 

2.  Same — damages  recoverable  on  rescinding  sale  for  fraud.  The 
buyer  of  chattel  property  which  proves  to  be  worthless  has  not  the 
right  to  keep  it  an  indefinite  time  after  discovering  the  fraud  prac- 
ticed on  him,  and  recover  from  the  seller  the  expense  of  taking  care 
of  it.  For  such  a  breach  of  a  contract  the  buyer  must  act  with  reason- 
able promptness,  and  can  only  recover  such  damages  aa  he  thereby 
sustains. 

3.  A  decree  found  that  the  sale  of  a  stallion  was  effected  by  false  and 
fraudulent  representations  of  the  seller  as  to  the  age  and  qualities  of 
the  animal,  which  was  entirely  worthless,  and  that  the  buyer,  imme- 
diately on  learning  that  the  horse  was  worthless,  notified  the  seller 
that  the  horse  was  at  the  purchaser's  stable  subject  to  the  seller's  order^ 
and  that  the  latter  refused  to  take  it  away,  and  the  buyer  kept  suoh 
horse  from  May  10, 1889,  to  July  10, 1890,  and  that  the  care  and  expense 
of  keeping  the  animal  for  such  period  was  reasonably  worth  $222.50, 
which  the  seller  was  decreed  to  pay  the  buyer:  Held,  that  the  decide 
as  to  the  damages  required  to  be  paid  by  the  seller  was  erroneous,  and 
not  sustained  by  the  facts  found  therein. 

4.  CBOBS-Biiiii  —  whether  germane  to  the  original  bill.  On  bill  to 
foreclose  a  mortgage,  in  which  a  subsequent  purchaser  of  the  premises 
is  made  a  party  defendant,  a  cross- bill  by  the  mortgagor,  seeking  to 
have  his  conveyance  to  the  defendant  set  aside  on  the  ground  of  fraud 
and  failure  of  consideration,  is  proper,  for  the  purpose  of  determining 
who  has  the  right  of  redemption. 

5.  While  it  is  true  that  a  cross-bill  must  relate  to  the  subject  matter 
of  the  original  bill,  it  is  not  essential  that  the  facts  showing  the  relief 
sought  by  one  defendant  against  another  should  appear  from  the- 
original  bill. 
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6.  Laches — muat  he  pleaded.  A  defendant  can  not  assign  for  error 
the  failure  of  the  court  to  dismiss  a  bill  on  the  ground  of  IctckeSf  when 
no  such  defense  has  been  set  up  in  the  court  below  by  pleaior  answer. 

7.  Chanorry —preaerving  the  evidence.  Where  no  certificate  of  evi- 
dence and  no  bill  of  exceptions  are  preserved  in  the  record  of  a  chan« 
eery  suit,  this  court  will  be  confined  to  the  finding  of  facts  in  the  decree 
alone. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  J.  B.  Eden,  and  Mr.  W.  6.  Cochran,  for  the  plaintiffs 
in  error : 

A  cross-bill  is  a  bill  by  a  defendant  in  a  chancery  suit 
against  the  plaintiff  in  the  same  suit,  or  against  other  defend- 
anta  in  the  same  suit,  touching  the  matter  in  question  in  the 
original  bill,  and  is  usually  brought  either  to  obtain  a  dis- 
coYery  of  facts  in  aid  of  the  defense  to  the  original  bill,  or  ta 
obtain  fuller  relief  to  all  the  parties  touching  the  matter  of 
the  original  bill.  Kennedy  y.  Kennedy,  66  111.  190 ;  Gage  t» 
Mayer,  117  id.  632 ;   Thompson  v.  Shoemaker,  68  id.  356. 

By  dealing  with  the  property  as  his  own,  after  discovering 
the  alleged  fraud,  Yickery  is  precluded  from  rescinding  the 
contract.  Bishop  on  Contracts,  sec.  683';  Jennings  y.  Oage, 
13  BL  610. 

Mr.  B.  D.  Monroe,  for  the  defendant  in  error : 

One  who  has  perfected  his  right  to  rescind  a  fraudulent 
contract  can  not  lose  it  by  merely  taking  care  of  the  property 
received,  unless  what  he  does  is  done  with  the  intent  to  con- 
firm the  contract. 

Where  subsequent  acts  are  relied  upon  as  a  defense,  in  a 
case  where  fraud  is  clearly  established,  it  is  said  the  acts 
must  stand  upon  the  clearest  evidence,  and  must  evince  a 
purpose  to  waive  or  forgive  the  fraud,  and  must  amount  to  a 
clear  election  not  to  rescind. 
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The  jurisdiction  of  courts  of  equity  to  rescind  contracts  for 
fraud  is  well  established.  Pomeroy's  Eq.  Jur.  sees.  110,  112; 
Henshaw  v.  Bryant,  4  Scam.  97 ;   Wing  v.  Sherrer,  77  111.  200. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

To  the  March  term,  1890,  of  the  circuit  court  of  Clay  county, 
J.  M.  and  J.  B.  Tanner  filed  their  bill  in  chancery  against 
E.  D.  Vickery,  and  Kate  Vickery,  his  wife,  to  foreclose  a  mort- 
gage on  the  south-west  quarter  of  the  south-east  quarter  of 
section  12,  township  4,  Qorth,  range  7,  east  of  the  third  prin- 
cipal meridian,  alleged  to  have  been  executed  by  said  Vickery 
and  wife  on  the  12th  day  of  March,  1888,  to  secure  the  pay- 
ment of  a  promissory  note  of  that  date  for  $225.  Joe  H. 
Dawson  and  Joe  Britton,  plaintiffs  in  error,  were  also  made 
defendants,  with  the  allegation  that  they  claimed  some  in- 
terest in  the  land,  which,  if  any,  was  subject  to  the  mortgage 
of  complainants.  They  answered  the  bill,  setting  up  that 
E.  D.  Vickery  and  wife,  on  the  9th  of  April,  1889,  had  oon- 
yeyed  the  lands  to  them  by  warranty  deed,  which  was  duly 
recorded  in  the  recorder's  oflBce  of  Clay  county  two  days  there- 
after;  that  the  mortgage  mentioned  in  complainants'  bill  also 
conveyed  an  eighty-acre  tract  of  land,  which  the  complain- 
ants, with  full  knowledge  of  the  rights  of  plaintiffs  in  error 
in  said  forty  acres,  had  released,  and  alleging  that  the  said 
eighty-acre  tract  should  be  first  exhausted  in  the  satisfaction 
of  complainants'  mortgage  debt,  and  the  said  forty  acres  re- 
leased therefrom.  They  also  filed  a  cross-bill  against  com- 
plainants in  the  original  bill  and  E.  D.  Vickery  and  wife, 
alleging  the  facts  set  up  in  the  answer,  and  praying  the  same 
relief.  To  this  cross-bill  a  demurrer  was  sustained,  and  the 
complainants  therein  elected  to  stand  by  the  cross-bill. 

E.  D.  Vickery  answered  the  original  bill,  admitting  the  facts 
therein  alleged,  and  filed  a  cross-bill  against  plaintiffs  in  error, 
setting  up  that  he  had  conveyed  the  land  to  them  in  exchange 
for  a  stallion,  upon  their  false  and  fraudulent  representations 
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stallion  was  a  sure  foal-getter  and  not  over  eleven 
I,  when,  in  truth,  he  was  over  twenty  years  old,  &nd 
;  that  immediately  upon  learning  these  facts  he  had 
them  of  the  same,  and  also  notified  them  that  the 
s  subject  to  their  order,  but  they  had  refused  to  take 
it  they  well  knew  of  the  worthless  character  of  the 
en  they  made  such  representations  to  him;  and  that 
J,  by  reason  of  Jais  age  and  impotency,  was  wholly 
3.  It  also  alleged  that  the  keeping  of  the  horse  was 
ly  worth  three  dollars  per  week;  etc.  The  prayer  of 
3-bill  was,  that  the  said  deed  from  the  complainants 
to  said  Dawson  and  Britton,  be  set  aside  and  oan- 
d  for  an  accounting  as  to  damages,  etc. 
ifFs  in  error  answered,  admitting  that  the  sale  of  a 
vas  the  consideration  for  the  conveyance  of  the  land 
but  denying  that  he  was  not  as  represented  by  them, 
ring  that  he  was  a  valuable  horse,  etc. 
the  hearing,  the  court  entered  a  decree  o^  foreclosure 
iginal  bill  as  therein  prayed,  dismissed  the  cross-bill 
iflFs  in  error,  but  found  the  cross-bill  of  said  Vickery 
B,  finding  and  setting  forth  in  the  decree  the  follow- 
:  "That  on  the  9th  day  of  April,  A.  D.  1889,  said 
3kery  and  wife,  Kate,  conveyed,  by  warranty  deed, 
)n  and  Britton,  defendants  in  said  cross-bill,  said 
st  quarter  of  south-east  quarter  of  section  12,  afore- 
ch  deed  was  properly  acknowledged,  and  recorded  in 
1  of  deed  records,  at  page  360,  in  the  recorder's  oflSce 
Dunty,  the  express  consideration  of  said  deed  being 
I;  the  real  consideration  was  the  sale  and  delivery  by 
^son  and  Britton,  to  said  Vickery,  of  one  Clydesdale 
named  'Border  Chieftain,  No.  87,'  of  the  American 
►k,  valued  by  said  parties  at  the  sum  of  $800.  And 
further  finds,  that  defendants  Dawson  and  Britton 
ked  to  said  Vickery  that  said  horse  was  about  eleven 
,  etc.,  and  a  sure  foal-getter;  that  said  Vickery,  rely- 
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ing  upon  said  representations,  and  believing  them  to  be  true, 
executed  and  delivered  said  deed  to  said  Dawson  and  Britton 
for  said  premises  in  payment  for  said  horse,  when,  in  truth 
and  in  fact,  said  horse  was  more  than  nineteen  years  old,  and 
was  entirely  worthless  as  a  doer  and  foal-getter,  and  of  no 
value  for  any  purpose;  that  the  said  Dawson  and  Britton 
made  the  said  representations  knowing  them  to  be  false  at  the 
time,  and  for  the  purpose  of  misleading  said  Yickery,  and 
cheating  him  out  of  his  said  real  estate  by  reason  of  said  false 
and  fraudulent  representations,  as  aforesaid,  and  that  said 
deed  by  Vickery  and  wife,  having  been  made  and  delivered  to 
said  Dawson  and  Britton  upon  such  false  and  fraudulent 
representations,  is  without  consideration,  and  ought  to  be 
canceled  on  the  record  and  the  title  to  said  premises  vested  in 
Vickery,  subject  to  said  mortgage  of  Tanner  Bros.  And  the 
court  further  finds,  that  said  Vickery,  immediately  on  learning 
that  said  horse  was  worthless  for  stud  purposes,  notified  said 
Dawson  and  Britton  of  such  fact,  and  that  said  horse  was  at 
his  stable  subject  to  their  order,  and  that  said  Dawson  and 
Britton  refused  and  failed  to  take  said  horse  away  or  to  can- 
cel said  deed ;  that  said  Vickery  kept  said  horser  from  the  10th 
day  of  May,  1889,  until  the  10th  day  of  July,  1890,  when  he 
died ;  that  the  care  and  expense  of  keeping  said  horse  for  said 
period  is  reasonably  worth  $222.50."  It  was  then  ordered 
and  decreed  that  said  deed  be  set  aside  and  canceled,  and  the 
court  rendered  a  judgment  in  favor  of  said  E.  D.  Vickery  upon 
his  cross-bill,  and  against  Joe  H.  Dawson  and  Joe  Britton,  for 
$222.50  damages,  and  awarded  execution  therefor. 

Dawson  and  Britton  alone  prosecute  this  writ  of  error,  to 
which  complainants  in  the  original  bill  are  not  made  parties. 
The  only  questions,  therefore,  which  can  be  raised  here,  are 
such  as  arise  upon  the  cross-bill  of  Vickery,  and  the  answer 
thereto  of  plaintiffs  in  error,  and  those  questions  are,  did  the 
circuit  court  err  in  setting  aside  said  deed  and  in  renderin(^ 
said  judgment  for  damages. 
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rst  contended  that  the  cross-bill  of  Vickery  was  not 
to  the  original  bill,  and  therefore  no  relief  could 
be  granted  under  it.  The  object  of  this  cross-bill 
stve  determined  who  had  the  equity  of  redemption  in 
;aged  premises  described  in  the  original  bill.  It  may 
bat  the«complainant8  in  the  original  bill  had  no  in- 
that  question,  but  it  does  not  follow  that  the  cross- 
not  germane  to  the  original  bill.  {Chicago  Artesian 
V.  Connecticut  Mutual  Life  Ins.  Co,  et  al,  57  111.  424 ; 
cd,  V.  Case,  32  id.  45.)  The  equity  of  redemption 
[uestion  pertinent  to  the  relief  sought  by  the  original 
these  parties  to  the  cross-bill  being  proper  parties 
'ested  in  that  question,  we  are  unable  to  see  why  the 
rsy  between  them  was  not  the  proper  subject  matter 
3-bill.  While  it  is  true  that  a  cross-bill  must  relate 
bject  matter  of  the  original  bill,  it  is  not  essential 
facts  showing  the  relief  sought  by  one  defendant 
.notber  should  appear  from  the  original  bill.  Robins 
.  68  111.  197. 

A  for  plaintiffs  in  error  insist  in  their  argument  that 
-bill  should  have  been  dismissed  on  the  ground  of  the 
the  complainant  therein.  A  sufficient  answer  to  this 
in  is,  no  such  defense  was  set  up  in  the  court  below, 
>r  answer. 

so  contended  that  the  decree  was  not  authorized  by 
s.  In  passing  upon  this  point  we  are  confined  to  the 
in  the  decree  alone,  there  being  no  certificate  of  evi- 
bill  of  exceptions  in  the  record.  The  eyidence  was 
open  court.  It  will  need  no  argument  to  show  that 
finding  of  facts  in  the  decree  above  set  forth,  no 
alt  could  have  been  reached  than  that  announced  by 
it  court,  in  so  far  as  it  sets  aside  the  deed  in  ques- 
as  there  found,  the  deed  was  obtained  by  the  false 
iulent  representations  set  forth,  it  would  be  a  trav- 
1  justice  for  a  court  of  equity  to  refuse  to  declare  it 
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null  and  void.  If  the  facts  therein  recited  are  accepted  as 
true,  as  they  must  be,  the  deed  was  obtained  by  willful  mis- 
representation and  fraud,  and  wholly  without  consideration. 
It  is  found  by  the  decree  that  the  representations  as  to  the  age 
and  qualities  of  the  horse  were  not  only  false,  but  known  to 
be  so  by  plaintiffs  in  error,  and  that  upon  the  discovery  of  the 
fraud  by  Vickery,  and  an  oflf6r  on  his  part  to  return  the  prop- 
erty, they  refused  to  accept  it  or  to  reconvey  the  land  which 
they  had  so  fraudulently  obtained.  We  are  at  a  loss  to  per- 
ceive what  more  could  be  required  of  the  buyer  of  chattel 
property  than  was  done  by  Vickery  in  this  case,  to  give  him 
a  standing  in  a  court  of  equity.  On  the  record  presented  to 
us  we  entertain  no  doubt  as  to  the  correctness  of  the  decree 
setting  aside  the  deed. 

On  the  other  branch  of  the  decree  we  think  the  law  is  with 
the  plaintiffs  in  error.     The  jurisdiction  of  u  court  of  equity 
to  adjust  damages  between  parties  in  a  case  like  that  set  up 
in  the  cross-bill  of  defendant  in  error  could  only  be  main- 
tained upon  the  ground  that,  having  taken  jurisdiction  for  the 
purpose  of  determining  the  validity  of  the  title  to  the  land,  it 
would  settle  all  the  rights  of  the  parties  growing  out  of  the 
transaction.    Even  conceding  that  the  jurisdiction  can  be  sus- 
tained on  that  theory,  it  must  be  admitted  that  only  such  dam- 
ages could  properly  be  allowed  as  could  have  been  recovered 
in  an  action  at  law  on  the  facts  alleged.     No  one  will  contend 
that  the  buyer  of  chattel  property  which  proves  to  be  worth- 
less has  a  right  to  keep  it  an  indefinite  time  after  discoveriing 
the  fraud,  and  recover  from  the  seller  the  expense  of  taking 
care  of  it.     For  such  a  breach  of  contract  he  must  act  with 
reasonable  promptness,  and  can  only  recover  such  damages 
as  he  sustains  by  so  doing.     The  only  facts  alleged  in  the  bill 
upon  which  to  base  this  money  judgment  are,  "that  on  tbe 
15th  of  April  he  wrote  defendants  the  facts,  and  desired  them 
to  come  and  take  the  horse  away,  and  on  the  16th  defendant 
Dawson  wrote  refusing  to  take  back  the  horse;   that  since 
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lorse  has  been  kept  by  your  complainant,  and  that 
dnably  worth  $3.50  per  week  to  keep  said  horse;'* 
rayer  as  to  that  branch  of  the  case  is,  that  ''an  ac-' 
f  be  taken  of  the  amount  of  loss  sustained  by  your 
account  of  the  failure  of  the  horse  to  do  stud  service, 
ed,  etc. ;  that  judgment  be  rendered  in  favor  of  your 
such  sum  so  found  due,  and  that  execution  issue  for 
ks  upon  a  judgment  at  law."  No  account  was  taken, 
ily  fact  found  by  the  decree  is,  that  it  was  reasonably 
50  per  w^ek  from,  etc.  We  do  not  think  the  allega- 
oofs,  as  shown  by  the  decree,  sufiScient  to  sustain  the 

The  decree  is,  therefore,  in  that  respect  erroneous, 
ree  of  the  circuit  court  will  be  modified,  by  setting 
luch  thereof  as  awards  judgment  §i,nd  execution  in 
ickery  against  the  plaintiffs  in  error  for  $222.50 

In  all  other  respects  it  will  be  affirmed.     And  it 
that  each  party  pay  his  own  costs  in  this  court. 
Decree  affirmed  in  part  and  in  part  reversed. 


Joseph  Moore 
The  People  op  the  State  op  Illinois. 

Filed  at  Mi.  Vernon  June  19, 1894. 

JAL  IaIlW— proof  of  the  venue.  Without  proof  that  the  offense 
ted  in  the  county  alleged  in  the  indictment,  a  judgment  of 
will  be  reversed. 

)  an  indictment  charges  the  commission 'of  a  rape  in  Madi- 
proof  that  it  was  committed  in  Upper  Alton,  without  show- 
county  or  State  Upper  Alton  is  situated,  is  not  sufficient  to 
>nviction. 

riminal  prosecution  it  devolyes  upon  the  People  to  prove 
rial  allegation  of  the  indictment,  and  the  charge  that  the 
ommitted  in  a  particular  county  is  a  material  averment,  and 
ed,  no  conviction  can  be  had. 
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Brief  for  the  Plaintiff  In  Error.    Opinion  of  the  Courfc. 

Writ  op  Erbor  to  the  Circuit  Court  of  Madison  county ;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

Mr.  J.  E.  DuNNEGAN,  for  the  plaintiff  in  error: 
There  is  no  evidence  that  the  offense  alleged  was  committed 
in  Madison  county  or  in  the  State  of  Illinois.  This  is  a  fatal 
error.  Sullivan  v.  People,  114  111.  24;  Dougherty  v.  People^ 
118  id.  160;  Rice  v.  People,  38  id.  435;  Jackson  v.  People, 
40  id.  406 ;  Sattler  v.  People,  59  id.  68. 

It  might  be  conceded  that  if  it  had  been  shown  that  the 
Upper  Alton  alluded  to  in  the  testimony  of  the  witnesses  was 
in  the  State  of  Illinois,  then  the  court  might  know  that  it  was 
also  in  Madison  county,  but  as  it  is  not  shown  to  be  in  the 
State  there  is  nothing  at  all  whereby  to  locate  it  in  Madison 
county,  and  the  venue  is  not  proved.  Under  this  condition  of 
the  evidence  the  plaintiff  in  error  should  be  awarded  a  new 
trial. 

Mr.  M.  T.  Moloney,  Attorney  General,  and  Mr.  T.  J.  Sco- 
FiELD,  and  Mr.  M.  L.  NeweAl,  assistants,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  Joseph  Moore  for  the  crime 
of  rape,  alleged  to  have  been  committed  on  the  person  of 
Nellie  Shannon,  in  Madison  county,  on  the  25th  day  of  Feb- 
ruary, 1893.  On  a  trial  before  a  jury  the  defendant  was  found 
guilty,  and  his  term  of  imprisonment  fixed  at  six  years  in  the 
penitentiary.  The  court  overruled  a  motion  for  a  new  trial 
and  rendered  judgment  on  the  verdict.  Several  alleged  errors 
are  relied  upon  to  reverse  the  judgment,  but  in  the  view  we 
take  of  the  record  it  will  only  be  necessary  to  consider  one  of 
them. 

It  is  averred  in  the  indictment  that  the  offense  was  com- 
mitted in  Madison  county.  This  was  a  material  averment, 
and  unless  it  was  proven  by  the  evidence  introduced  on  the 
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;  the  offense  was  committed  in  the  county  alleged  in 
tmenty  the  judgment  will  have  to  be  reversed.  (Rice 
eople,  38  111.  435 ;  Jackson  v.  The  People,  40  id*.  405 ; 
The  People,  59  id.  68;  Dougherty  v.  The  People,  118 
It  was  proven  on  the  trial  that  the  crime  was  com- 
.  Upper  Alton,  and  this  was  the  only  evidence  intro- 
prove  the  venue.  In  Sullivan  v.  The  People,  114  111. 
e  the  indictment  charged  that  the  offense  was  com- 
i  Peoria  county,  and  the  evidence  showed  that  the 
3  committed  on  Washington  street,  in  Peoria,  Illinois, 
bhat  the  venue  was  proven.  But  that  case  can  not 
ere.  Had  the  proof  shown  that  the  crime  was  com- 
i  Upper  Alton,  Illitiois,  the  case  cited  would  be  in 
at  there  was  no  evidence  introduced  to  show  in  what 
)  offense  was  committed,  or  in  what  county  or  State 
ton  is  located,  and  in  the  absence  of  proof  that  Upper 
.s  in  the  State  of  Illinois  or  in  Madison  county,  the 
IS  not  established  by  the  evidence.  For  aught  that 
:here  may  be  an  Upper  Alton  in  Iowa  or  Indiana,  or 
er  State,  and  where  the  evidence  merely  shows  that 
was  committed  in  Upper  Alton,  the  jury  have  no 
knowing  whether  it  was  committed  in  this  State  or 
er  State.  It  devolved  on  the  People  to  prove  every 
allegation  of  the  indictment,  and  the  charge  in  the 
it  that  the  defendant  committed  the  crime  in  Madison 
.s  said  before,  was  a  material  averment,  and  unless 
be  jury  were  not  authorized  to  return  a  verdict  that 
dant  was  guilty. 

verdict  was  not  sustained  by  the  evidence,  the  judg- 
l  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  T.  Lbbter 

V. 

Thb  Pboplb  of  the  Statb  of  Illinois. 

Filed  at  Ottawa  January  21,  2890— Rehearing  denied  June  29,  2894, 

1.  CoMSTiTUTiONAii  LAW — 3eigure  of  parly's  books  and  papers.  While 
an  order  for  the  production  qf  a  party's  books  on  the  trial,  to  be  used 
as  evidence,  in  proper  cases  and  upon  proper  showing,  is  not  an  un- 
reasonable seizure  of  such  books,  ap  order  of  court  by  which  they  are 
taken  from  his  custody  and  committed  to  that  of  a  third  person,  lor  an 
indefinite  period  of  time,  for  an  inspection,  generally,  into  all  his  af- 
fairs by  the  opposite  party  and  his  counsel,  with  leave  to  take  copies 
of  the  entries  therein,  is  unwarranted  by  the  law,  and  is  a  palpable 
violation  of  the  constitutional  right  of  a  party  to  be  secure  against 
unreasonable  seizure  of  his  papers  and  effects. 

2.  Statute  coNSTBUED^re/a/tn^  to  production  of  papers  and  books. 
The  purpose  and  design  of  section  9,  chapter  51,  of  the  Revised  Statutes, 
are  to  furnish  to  a  party  litigant  a  speedy  and  summary  mode  by  which 
a  party,  under  the  order  of  the  court,  may  obtain  written  evidence 
pertinent  to  the  issue,  which  is  in  the  possession  and  control  of  his 
adversary,  and  thus  obviate  the  necessity  of  a  bill  of  discovery  seeking 
the  same  end. 

3.  This  section  contemplates  the  production  of  evidence  on  the  trial 
of  the  cause  which  the  party  applying  therefor  is  entitled  to  introdnoe 
in  support  of  his  case,  and  which  the  other  party  withholds.  A  de- 
fendant is  not  required  to  disclose  matters  of  evidence  relied  upon  in 
the  defense,  and  thus  inform  the  plaintiff  of  his  case  further  than  the 
pleadings  show.  Matters  purely  of  defense  are  the  property  rights  of 
the  defendant,  which  he  may  disclose  or  not  upon  the  trial. 

4.  Under  the  statute  the  court  has  power  to  compel  the  production 
of  the  books  of  a  party,  to  be  used  in  evidence  on  the  trial  by  his  ad- 
versary,  upon  proper  showing  that  they  contain  entries  tending  to 
prove  the  issues ;  but  the  statute  can  not  be  construed  as  giving  the 
court  power  and  authority  to  take  the  books  and  papers  of  the  party 
and  impound  them  with  an  officer  of  the  court  for  inspection  or  exam- 
ination, out  of  the  presence  of  the  court.  The  statute  does  not  give 
the  right  to  compel  the  submission  of  the  books  of  a  party  to  general 
inspection  or  examination  for  fishing  purposes^  or  with  a  view  to  find 
evidence  to  be  used  in  other  suits  or  prosecutions. 

5.  Practice— oyer  of  instrument  sued  on.  At  common  law,  in  suits 
upon  sealed  instruments  of  which  it  was  necessary  to  make  profert. 
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adant  might  demand  oyer,  and  thereby  have  an  inspection  of 
ument  sued  on.  But  this  was  limited  to  contracts  or  other 
nts  under  seal.  By  section^  20,  chapter  110,  of  the  statute 
to  practice,  this  rule  is  extended  to  all  Instruments  declared 
her  under  seal  or  not. 
AIR— inspection  of  instrument  sued  on.    Oyer  or  inspection  is 

to  instruments  in  writing  declared  upon,  and  constituting 
»  of  action,  or  set  up  in  a  plea  by  way  of  defense.  It  does  not 
ere  the  deed  is  stated  as  mere  inducement.  The  common  law 
ished  another  mo^le  which  was  not  confined  to  instruments 
al,  which  was,  by  application,  pending  the  action,  to  the 
)  jurisdiction  of  the  court  for  an  order  to  inspect. 
)  order  for  inspection  was  obtainable  only  in  a  very  limited 
>f  cases,  as,  where  one  party  could  be  considered  as  holding  a 
t  as  agent  or  trustee  of  the  party  seeking  inspection,  or  where 
cant  was  a  party  to  a  written  contract  of  which  but  one  part 
ed,  or  where  one  part  had  been  lost  or  destroyed ;  and  it  waa 
eneral,  considered  as  necessary  that  the  party  applying  should 
y  to  the  instrument  which  he  sought  to  inspect. 
CTEMPT — disobedience  of  unauthorised  order.  The  court  haa 
'  to  require  a  defendant  to  place  his  books  in  the  hands  of  the 
ere  to  remain  indefinitely,  with  leave  to  the  plaintifiE  to  make 

the  entries  therein,  not  for  the  purpose  of  being  then  used 
ice  under  the  direction  of  the  court,  but  for  the  purpose  of 

the  plaintiff  to  prepare  his  case,  and  disobedience  of  such  an 
11  not  render  him  Uable  for  an  attachment  for  a  contempt. 
iR-^disobedience  to  erroneous  order  of  court — appeal.  As  a- 
rule,  mere  errors  in  making  interlocutory  orders  will  furnish 
cation  for  refusing  to  obey  the  same,  when  they  do  not  subject 
r  to  the  payment  of  money  or  to  imprisonment.  If  the  party 
¥hom  such  order  is  made  wishes  to  contest  the  validity  or 
r  of  the  order,  he  may  refuse  to  obey,  and  in  the  further  pro- 
for  contempt  he  may  show  in  defense  that  the  court  had  na 
r  to  make  the  order,  and  If  hi/»  defense  is  disallowed,  and 
t  is  entered  against  him  for  a  sum  of  money  by  way  of  fine, 
te  by  execution  or  imprisonment,  an  appeal  in  his  favor  will  lie. 
MR— when  carried  on  in  the  name  of  the  People,  In  a  proceed- 
i  criminal  contempt,  the  general  practice  is  to  carry  on  the 
ion  in  the  name  of  the  People ;  but  where  the  proceeding  is 

incident  of  the  principal  suit,  and  is  brought  to  advance  the 
of  a  party,  the  practice  seems  to  be  to  entitle  and  file  the 
1  the  original  cause. 

here  the  contempt  consists  of  something  done  or  omitted,  in 
ance  of  the  court,  tending  to  impede  or  interrupt  its  proceed-^ 
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ings  or  lessen  its  dignity,  or,  oat  of  its  presence,  in  disregard  or  abuse 
of  its  process,  or  in  doing  some  aots  injurious  to  a  party  protected  by 
the  order  of  the  court  which  has  been  forbidden  by  its  order,  the  pro- 
ceeding is  punitive,  and  the  penalty  is  inflicted  by  way  of  punishment 
for  the  wrongful  acts,  and  to  rindicate  the  authority  and  dignity  of 
the  People,  as  represented  in  and  by  their  judicial  tribunals. 

12.  In  such  cases,  although  the  application  for  the  attachment,  when 
necessary  to  be  made,  may  be  made  and  filed  in  the  original  canse, 
the  contempt  proceeding  will  be  a  distinct  case,  criminal  in  its  nature, 
and  may  properly  be  docketed  and  carried  on  as  such,  and  the  judg- 
m^nt  entered  therein  will  exhaust  the  pOwer  of  the  court  to  further 
punish  for  the  same  act  and  offense. 

13.  SAMB—toAen  not  a  criminal  proceeding— appeal.  Gases  of  that 
•character  are  distinguishable  from  cases  where  a  party  to  a  civil  suit, 
having  the  power  to  demand  that  the  other  party  do  some  act  for  his 
benefit  and  to  his^advantage  in  the  litigation,  obtains  an  order  of  the 
court  commanding  it  to  be  done,  and  upon  refusal,  the  court,  by  way 
of  execution  of  its  order,  proceeds  as  for  Contempt,  for  the  purpose  of 
advancing  the  civil  remedy  of  the  other  party  to  the  suit.  The  pro- 
oeeding  in  the  latter  case  is  a  civil  one,  and  an  appeal  lies  from  the 
final  order,  as  in  other  civil  cases. 

14.  The  mere  entitling  ol  the  cause  will  not  change  the  nature  or 
oharacter  of  the  proceeding,  and  render  that  criminal  which  is  other- 
wise a  civil  proceeding.  So  much  of  the  record  as  may  be  necessary 
to  show  the  order  upon  which  the  alleged  contempt  is  based,  and  the 
proceedings  had  in  respect  thereof,  if  properly  incorporated  in  the 
record,  will  be  brought  up  by  appeal  from  the  order  in  the  contempt 
proceeding,  and  may  be  considered  on  such  appeal. 

15.  A  proceeding  against  a  party  to  a  civil  action  to  punish  him  for 
refusing  to  comply  with  an  order  to  produce  his  books  of  account  for 
the  inspection  of  the  adverse  party,  and  to  enable  him  to  take  copies 
from  the  entries  therein  to  enable  him  to  prepare  his  case  for  trial,  is 
a  mere  civil  remedy,  and  not  criminal. 

16.  Appeaij — whether  it  lies— interlocutory  order-rorder  to  produce 
books.  An  order  of  court  requiring  a  defendant  to  place  his  private 
books  in  the  hands  of  its  clerk,  that  they  may  be  inspected  by  the 
plaintiff  and  his  attorney,  with  leave  to  examin^  the  same  and  take 
copies  of  the  entries  therein,  to  enable  them  to  prepare  for  trial,  is  not 
a  final  judgment,  reviewable  on  appeal  or  writ  of  error,  when  no  steps 
are  taken  in  execution  of  such  order. 

17.  Sake— /rom  judgment  imposing  a  fine  for  contempt  of  court.  But 
if  the  court,  on  defendant's  refusal  to  comply  with  such  order,  attempts 
to  enforce  the  same  by  the  imposition  of  a  fine,  with  an  order  for  an 
execution  for  its  collection,  or  by  a  definite  term  of  imprisonment,  as 
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for  a  contempt  of  court,  the  judgment  of  the  court  imposing  such  fine 
or  imprisonment  will  be  final»  and  an  appeal  will  lie  from  it. 

18.  Same — effect  of  reversal  on  motion  to  diamiss.  The  reversal  of  a 
judgment  by  this  court  is,  in  effect,  an  overruling  of  a  motion  to  dis- 
miss the  appeal. 

19.  SAXVr—iDhen  it  lies  directly  to  this  court.  Where  the  construction 
of  a  constitutional  provision  is  involved  in  an  order  or  proceeding,  an 
appeal  lies  directly  from  the  trial  court  to  this  court. 

20.  BEHBARixa — effect  on  judgment.  The  filing  of  a  petition  for  a 
rehearing,  under  the  rules  of  this  court,  will  have  no  greater  effect 
than  to  stay  the  execution  of  the  judgment  pending  the  petition,  and 
the  overruling  of  the  petition  will  leave  the  judgment  in  full  force  as 
of  the  date  of  its  rendition.  ^ 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
S.  Williams,  Judge,  presiding. 

This  is  an  appeal  from  an  order  of  the  circuit  court  of  Cook 
county,  in  the  suit  of  Berkowitz  v.  Lester  et  al.,  imposing  a  fine 
upon  John  T.  Lester  of. $200,  for  contempt  in  refusing  to 
comply  with  «.n  order  of  that  court.    Berkowitz  brought  suits 
in  assumpsit  for  profits  on  the  purchase  and  sale  of  certain 
stocks,  the  declaration  containing  only  the  common  counts. 
Lester  &  Co.,  defendants,  were  stock  brokers.     The  defend- 
ants filed  the  general  issue.    Berkowitz  claimed  that  between 
March  1  and  April  10,  1884,  he  bought  and  sold  stocks  on  the 
floor  of  the  New  York  Stock  Exchange,  through  Lester  &  Co., 
as  brokers  and  commission  men  in  Chicago,  upon  margins, 
and  on  his  part  as  mere  speculation.    The  record  in  that  case 
shows,  that  on  the  16th  and  21st  days  of  December,  1885, 
orders  were  made  denying  plaintiff's  motions  for  leave  to  ex- 
amine and  inspect  books  of  accounts,  etc.,  of  defendants,  and 
that  on  September  23,  1886,  an  order  was  made  upon  the 
same  showing,  requiring  defendants  to  produce  on  the  trial  of 
the  cause  certain  books  and  papers,  to  be  used  in  evidence 
therein.     On  the  12th  day  of  July,  1887,  Berkowitz  made  a 
further  motion  in  said  cause,  "for  an  order  on  defendants  to 
produce  for  inspection  of  the  plaintiff  and  his  attorney,  for  the 
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purpose  of  enabling  them  to  prepare  for  trial,  a  book  or  books 
kept  by  defendants  during  the  period  of  their  dealing  with  or 
for  plaintiff,  wherein  are  written  down  statements  of  all  daily 
plirchases  and  sales  of  stocks  by  defendants,  like  those  dealt 
in  by  defendants  for  plaintiff;  also,  book  or  books  kept  by 
defendants  during  the  same  period,  and  wherein  are  written 
down  the  amount  of  stocks  which  defendants  did  carry  and 
were  carrying  from  day  to  day,  and  on  each  day,  during  the 
same  period."  The  motion  was  supported  by  two  afl&daYitg 
of  Berkowitz,  in  the  first  of  which  he  swears  "that  each  and 
every  of  said  books,  accounts,  memoranda  and  telegrams  con- 
tain evidence  material  and  pertinent  to  the  issue ;  that  it  is 
necessary  that  afQant  and  his  attorney  should  examine  and 
inspect  said  books,  accounts,  memoranda,  letters  and  tele- 
grams, and  each  of  them,  in  order  to  properly  prepare  for  the 
trial  of  said  cause ;  that  they  can  not  properly  prepare  for 
said  trial  without  said  inspection."  '  The  second  affidavit  of 
Berkowitz  was  made  May  23, 1887,  and  undertakes  to  define, 
in  a  general  way,  the  books  of  .which  inspection  was  desired, 
the  purpose  of  such  production  being  stated  as  follows :  *'That 
affiant  can  not  safely  proceed  to  trial  unless  affiant  and  his 
counsel  be  allowed  to  inspect  same  before  trial,  and  that  such 
inspection  is  necessary  to  enable  affiant  to  properly  prepare 
for  trial."     An  order  was  made  allowing  the  motion. 

The  defendants  having  failed  to  comply  with  this  order,  an 
attachment  was  issued  against  them  for  contempt.  Upon  the 
hearing  thereof,  the  defendant,  Lester,  was  fined  $200  for  such 
contempt,  which  he  was  ordered  to  pay,  with  costs,  and  to 
stand  committed  until  the  fine  and  costs  should  be  paid. 
Lester  brings  the  record  to  this  court  by  appeal,  and  assigns 
the  following  errors :  First,  the  order  of  the  circuit  court  of 
Cook  county,  of  July  12,  1887,  is  in  violation  of  the  fourth 
amendment  of  the  constitution  of  the  United  States ;  second, 
the  said  order  is  in  violation  of  sections  2  and  6,  article  2,  of 
the  constitution  of  the  State  of  Illinois ;  third,  said  order  is 
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ancronstitutional  and  void ;  fourth,  the  court  erred  in  entering 
said  order ;  fifth,  the  court  had  no  power  to  make  and  enter 
said  order  at  common  law  or  under  the  statutes  of  Illinois ; 
sixth,  the  court  had  no  power  to  enforce  said  order  by  con- 
tempt proceedings,  and  it  was  erroneous  to  so  attempt  to  en- 
force the  same ;  seventh,  because  no  sufficient  showing  was 
made  to  the  court  to  authorize  the  entry  of  said  order ;  eighth, 
because  the  motion  on  which  said  order  was  based,  had,  on 
two  previouff  occasions,  been  made  to  the  court  and  denied, 
and  the  subject  matter  of  said  motion  was,  as  to  tlie  circuit 
court,  res  judicata;  ninth,  the  court  erred  in  denying  the  mo- 
tion of  appellant  to  quash  the  rule  to  show  cause,  and  the 
attachment  against  him,  and  to  set  aside  the  order  of  July  12, 
1887. 

Mr.  John  S.  Cook,  and  Mr.  John  N.  Jbwett,  for  the  appel- 
lant: 

The  order  of  July  12,  1887,  is  not  justified  by  the  princi- 
ples of  the  common  law  or  by  the  statutes  of  the  State, — and 
this  involves  a  construction  of  section  9,  chapter  51,  of  the 
Revised  Statutes. 

A  party  plaintiff  has  no  right  to  be  advised  beforehand  of 
the  defense  which  may  be  made  to  his  suit.  Those  matters 
of  defense  are  the  peculiar  property  and  right  of  the  defend- 
ant, to  be  disclosed  by  him,  as  he  may  deem  proper,  upon  the 
trial  of  the  cause.  2  Phillips  on  Evidence,  330 ;  Lawrence  v. 
Ocean,  11  Johns.  246;  Strong  v.  Strong,  1  Abb.  Pr.  233. 

Applications  for  the  production  of  books  and  papers  will 
not  be  allowed  when  the  purpose  is  what  is  called  a  "fishing" 
one.  Opdike  v.  Marble,  44:  Barb.  64 ;  Mott  v.  Ice  Co.  52  How. 
Pr.  148;  Cutter  v.  Poole,  52  id.  311 ;  Whetman  v.  Waller,  39 
Ind.  615;  2  Best  on  Evidence,  sec.  625. 

It  is  essential  to  an  application  for  the  production  of  books 
and  papers,  that  it  should  be  made  to  appear  that  the  books 
and  papers  demanded  contain  material  evidence  not  in  the 
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possession  of  the  party  applying,  and  the  books  and  papers 
should  also  be  specifically  described.  Walker  v.  Bank,  44 
Barb.  39 ;  Law  v.  Stebbins,  9  Paige  Ch.  622 ;  Case  v.  Baupa, 
9  Bos.  595 ;  Morrison  v.  Sturges,  26  How.  Pr.  177 ;  Whetman 
V.  Waller,  39  Ind.  515. 

Inspection  of  documents  in  the  custody  of  an  adverse  party 
is  only  permitted  when  they  are  to  some  extent*  the  property 
of  both  parties,  as,  in  case  of  an  agreement  of  which  there  is 
but  one  copy ;  then  the  party  who  holds  it  is  trustee  for  the 
other.  In  thd  absence  of  any  such  interest  the  court  will  not 
interfere.     2  Phillips  on  Evidence,  324,  326. 

The  time  for  calling  for  books  and  papers^  is  not  until  the 
party  requiring  them  has  entered  upon  his  case.  Until  thai 
period  arrives  the  other  party  may  refuse  to  produce  them. 
2  Phillips  on  Evidence,  538;  2  Starkie  on  Evidence,  565; 
2  Saunders,  224 ;  Wharton  on  Evidence,  742,  744,  749 ;  Tay- 
lor  on  Evidence,  sec.  1586 ;  RadcUffe  v.  Bleesby,  11  C.  L.  80. 

The  order  is  in  violation  of  sections  2  and  6  of  the  State 
constitution.  Kilboum  v.  Thompson,  113  XJ.  S.  168;  Boydy. 
United  Stales,  116  id.  616. 

Mr.  Thomas  J.  Sutherland,  for  the  appellees : 

As  to  the  production  of  written  evidence,  and  the  right  to 
inspect  the  same,  see  Pollock  on  Documents,  3 ;  Eev.  Stat. 
chap.  51,  sec.  9. 

This  is  a  criminal  case.  Ex  parte  Bollig,  31  111.  96;  Tol- 
man  Y.Jones,  114  id.  147;  People  v.  Bradley,  60  id.  390; 
People  V.  Neill,  74  id.  68;  Phillips  v.  Welch,  11  Nev.  190; 
People  V.  Court  of  Oyer,  101  N.  Y.  247;  Crook  v.  People,  16 
ni.  537. 

This  being  a  criminal  proceeding,  no  appeal  lies,  but  the 
case  must  be  brought  up  by  writ  of  error.  French  v.  People, 
77  111.  532;  Ingraham  v.  People,  94  id.  428;  Wailton  v.  Dev- 
eling,  61  id.  206. 
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The  construction  of  the  constitution  or  validity  of  a  statute 
is  not  involved  in  this  case,  but  if  it  was,  it  would  not  give 
authority  to  the  Supreme  Court  to  review,  in  this  case,  the 
interlocutory  order  for  production  made  in  the  civil  case. 
Cairo  v.  Bross,  99  111.  524 ;  Transfer  Co.  v.  Canty,  103  id.  424 ; 
Pearson  v.  Yewdall,  95  U.  S.  296 ;  Pennoyer  v.  AV/,  id.  733  ;- 
Arrowsmith  v.  Harmoning,  118  id.  195;  Kennard  v.  Morgan^ 
92  id.  480;  Walker  v.  Sauvinet,  id.  92;  ^x  parte  Wall,  107 
id.  271;  Hagar  v.  Reclamation  District  No.  108,  111  id.  707; 
Cooley  on  Const.  Lim.  (4th  ed.)  435-444. 

The  Supreme  Court,  on  this  appeal,  has  no  authority  to  re^ 
view  or  pass  upon  the  merits  of  the  order  of  the  circuit  court 
made  in  the  assumpsit  case  of  Berkowitz  v.  Lester,  for  the 
production  of  the  books.  In  doing  this  it  has  committed  a 
grave  error. 

The  court,  in  its  opinion,  erroneously  construes  the  mean- 
ing of  section  9,  chapter  51,  of  the  Revised  Statutes  of  Illi- 
nois. Montague  v.  Dudman,  2  Ves.  397 ;  Kerr  on  Discovery^ 
14,  17;  Wigram  on  Discovery,  29. 

Section  9  is  not  a  legitimate  subject  for  construction.  It 
means  what  it  says,  and  permits  an  order  for  production  be- 
fore trial,  for  inspection,  as  well  as  at  the  trial,  to  be  used  as 
eyidence. 

Mr.  Chief  Justice  Shops  delivered  the  opinion  of  the  Court : 

In  the  original  suit  of  Berkowitz  v.  Lester  et  al.,  out  of  which 
this  controversy  arises,  the  circuit  court  made  an  order  upon 
the  defendants  to  place  the  books  in  which  the  business  trans- 
aetions  of  the  defendants  with  the  plaintiff  and  other  persons 
were  entered,  and^  showing  all  transactions  in  which  the  de- 
fendants, as  a  firm  and  as  individuals,  were  in  any  way  inter- 
ested, in  the  possession  of  the  clerk  of  the  court,  that  they 
might  be  inspected  by  the  plaintiff  and  his  attorney,  with  leave 
to  examine  and  take  copies,  in  order  that  they  might,  as  it  was 
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claimed,  prepare  for  the  trial  of  said  caase.  Before  any  pro- 
eeedings  were  taken  in  execution  of  that  order,  %he  defendants 
brought  the  case  to  this  court  by  writ  of  error,  for  the  purpose 
of  having  that  order  of  the  circuit  codrt  reversed.  We  then 
dismissed  the  writ  of  error,  upon  the  sole  ground  that  the 
order  was  not  a  final  judgment,  reviewable  upon  appeal  oi 
error.  In  delivering  its  opinion  in  that  case  this  court  said: 
"It  was  the  privilege  of  the  defendants  either  to  obey  the  order 
or  to  stand  in  defiance  of  the  power  of  the  court.  Had  the 
court  attempted  to  enforce  obedience  to  its  order  by  the  im- 
position of  a  fine,  with  an  order  for  execution,  or  by  a  definite 
term  of  imprisonment,  as  for  a  contempt  of  court,  the  judg- 
ment of  the  court  imposing  such  fine  or  imprisonment  would 
be  final,  and  from  which  an  appeal  might  be  taken  or  to  which 
a  writ  of  error  would  lie.  That  would  conform  exactly  with 
the  rule  stated  by  the  court  in  Blake* s  case,  80  111.  523.  On 
the  reviewing  of  such  a  judgment  of  the  court  that  might  de- 
prive defendants  either  of  their  property  or  of  their  liberty, 
the  propriety  of  the  preliminary  or  interlocutory  order  could 
be  considered,  otherwise  not."  {Lester  et  al.  v.  Berkowitz,  125 
111.  307.)  After  this  decision  the  circuit  court  attached  the 
defendant  for  contempt,  for  refusing  to  obey  said  order,  and 
imposed  a  fine  of  $200  upon  the  defendant,  Lester,  and  or- 
dered that  he  stand  committed  until  the  fine  and  costs  of  the 
proceeding  were  paid,  thus  bringing  the  case  within  the  rule 
there  announced,  and  making  the  case  one  in  which  an  appeal 
will  lie. 

As  a  general  rule,  mere  errors  in  making  interlocutory  or- 
ders will  furnish  no  justification  for  refusing  to  obey  the  same, 
where  they  do  not  subject  the  party  to  the  payment  of  money, 
or  imprisonment.  If  the  party  against  whom  such  order  is 
made  wishes  to  contest  the  validity  or  propriety  of  the  order, 
he  may  refuse  to  obey,  and  in  the  further  proceeding  for  con- 
tempt he  may  show  in  defense  that  the  court  had  no  authority 
to  make  the  order,  and  if  his  defense  is  disallowed,  and  jndg- 
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entered  against  him  for  a  sum  of  money  by  way  of 
>rcible  by  execution  or  imprisonment,  an  appeal  in 
will  lie.  « 

imon  law,  in  suits- upon  sealed  instruments,  of  which 
pessary  to  make  profert,  the  defendant  might  demand 
[  thereby  have  an  inspection  of  the  instrument  sued 
^his  was  limited  to  contracts  or  other  instruments 
d,  and  technically  know^  as  deeds.  By  section  20, 
LIO,  of  our  statute  relating  to  practice,  this  rule  is 
to  all  instruments  declared  on,  whether  under  seal 
[t  reads :  "It  shall  not  be  necessary,  in  any  pleading, 
profert  of  the  instrument  alleged,  but  in  any  action 
e  upon  an  instrument  in  writing,  whether  under  seal 
the  same  is  not  lost  or  destroyed,  the  opposite  party 
)  oyer  thereof,  and  proceed  thereon  in  the  same  man- 

profert  had  been  properly  made  apcording  to  the 
law."  And  it  was  held,  under -i^ipslatute,  that  the 
;ht  compel  the  production  of  the  original  instrument 

Mason  v.  Buckmaster,  Beecher's  Breese,  27. 
r  inspection  is  confined  to  instruments  in  writing 
upon  and  constituting  the  cause  of  action,  or  set  up 
by  way  of  defense.  It  does  not  apply  when  the  deed 
as  mere  inducement.  The  common  law  also  fur- 
lother  mode,  which  was  not  confined  to  instruments 
kl.  This  was  by  application,  pending  the  action,  to 
ible  jurisdiction  of  the  court  for  an  order  to  inspect, 
on  Documents,  1.)  The  order  for  inspection  was 
e  "only  in  a  very  limited  number  of  cases,  as,  where 
•  could  be  considered  as  holding  a  document  as  agent 
>  of  the  party  seeking  inspection,  or  where  the  appli- 
a  party  to  a  written  contract  of  which  but  one  part 
id,  or  where  one  part  has  been  lost  or  destroyed,  and 
JO,  in  general,  considered  necessary  that  the  party 
should  be  a  party  to  the  instrument  which  he  sought 
; ;  and  although  a  trial  was  sometimes  postponed  for 

SOIiiii. 
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the  purpose  of  enabling  a  party  to  take  proceedings  in  equity, 
yet  whenever  an  application  to  the  court  of  law  was  in  the 
natui;^  of  a  bill  for  discovery,  they  invariably  refused  to  grant 
inspection.     Ibid.  3. 

It  is  claimed,  however,  that  the  order  for  the  production 
and  inspection  of  the  defendants'  books  is  authorized  by  the 
statute  relating  to  evidence,  (sec.  9,  chap.  51,)  which  provides 
that  "the  several  courts  shall  have  power,  in  any  action  pend- 
ing before  them,  upon  motion,  and  good  and  sufficient  cause 
shown,  and  reasonable  notice  thereof  given,  to  require  the 
parties,  or  either  of  them,  to  produce  books  or  writings  in 
their  possession  or  power  which  contain  evidence  pertinent  to 
the  issue."  The  evident  purpose  and  design  of  this  statute 
was  to  furnish  to  a  party  litigant  a  speedy  and  summaiy 
mode  by  which,  under  the  order  of  the  court,  to  obtain  writ- 
ten evidence  pertinent  to  the  issue  which  might  be  in  the  pos- 
session and  control  of  his  adversary,  and  thus  obviate  the 
necessity  of  a  bill  of  discovery,  seeking  the  same  end.  It  is 
manifest  that  it  contemplates  the  production* of  evidence  on 
the  trial  of  the  cause  which  the  party  apjdying  therefor  is 
entitled  to  introduce  in  support  of  his  case,  and  which  the 
other  party  withholds.  It  is  only  such  books  or  writings 
as  contain  evidence  pertinent  to  the  issue  that  are  required 
to  be  produced,  and  it  is  for  the  purpose  of  enabling  the 
party  demanding  their  production  to  introduce  such  perti- 
nent matter  in  evidence  on  the  trial.  A  defendant  is  not 
required  to  disclose  matters  of  evidence  relied  upon  in  the 
defense,  and  thus  inform  the  plaintiff  of  his  case  farther  than 
the  pleadings  show.  Matters  purely  of  defense  are  the  prop- 
erty rights  of  the  defendant,  which  he  may  disclose,  or  not, 
upon  the  trial.  (2  Phillips  on  Evidence,  330 ;  Lawrence  v. 
Ocean,  11  Johns.  245 ;  Strong  v.  Strong,  1  Abb.  Pr.  233.)  This 
is  undoubtedly  the  rule,  and  unless  a  showing  is  made,  upon 
good  and  sufficient  cause,  that  the  evidence  sought,  or  that 
the  books  and  papers  required  to  be  produced,  contain  evi- 
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inent  to  the  issue  on  behalf  of  the  party  applying 
he  application  should  be  denied, 
ntiflf,  in  his  motion,  and  affidavits  in  support  there- 
sntirely  to  show  that  the  books  of  the  defendants 
asked  to  inspect  were  required  for  any  purpose  of 
[1  the  case.  Indeed,  it  is  apparent  that  the  appli- 
}  not  for  the  production  of  such  books  to  be  used  on 
f  the  cause,  but  for  the  inspection  of  plaintiff  and 
1  out  of  court,  and  for  the  purpose  of  preparing  the 
i  plaintiff  for  trial.  It  was  shown,  on  the  hearing, 
davits  filed  by  defendants,  that  full  and  complete 
I  of  all  the  plaintiff's  dealings  with  the  defendant 
irough  them,  had  been  furnished,  together  with  a 
ript  of  his  account,  and  which  were  attached  to  the 
f  the  defendant  Peters,  filed  on  the  hearing  of  the 
case.  The  object  and  purpose  of  the  applications 
able  the  plaintiff  and  his  attorney  to  inspect,,  not 
ocounts  of  the  plaintiff  with  the  defendants,  and  all 
,de  on  their  books  in  respect  of  the  dealings  between 
also  the  inspection  of  daily  purchases  and  sales  of 
the  defendants  during  the  time  of  the  transactions 
aintiff  and  defendants,  irrespective  of  to  or  for  whom 
se  account  such  sales  or  purchases  were  made,  and 
if  all  stocks  carried  by  the  defendants  for  themselves 
from  day  to  day,  and  on  each  day  during  the  same 
t  was  sought,  and  such  was  the  order  of  the  court, 
ooks  of  the  defendants  should  be  impounded  with 
)f  the  court  indefinitely,  for  the  purpos.es  of  such 
m  and  inspection  by  counsel.  Under  the  statute 
6  court  has  power  to  compel  the  production  of  the 
.  party  to  be  used  in  evidence  on  the  trial  by  his 
upon  proper  showing  that  they  contain  entries 
prove  the  issues ;  but  the  statute  can  not  be  con- 
giving  the  court  power  and  authority  to  take  the 
.  papers  of  the  party  and  impound  them  with  an 
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officer  of  the  court  for  inspection  or  examination  out  of  the 
presence  of  tbe  court.  The  books  sought  to  be  inspected  is 
this  case  were  the  property  of  the  defendants,  and  contained 
many  entries,  as  it  is  shown,  of  business  transactions  of  the 
defendants  with  many  other  persons,  and  to  large  amounts, 
in  which  the  plaintiff  had  no  interest  whatever.  The  right 
to  compel  tbe  production  of  books  as  evidence  is  clear.  The 
right  to  compel  their  submission  to  a  general  examination 
and  inspection  out  of  the  presence  of  the  court,  even  though 
in  the  possession  of  one  of  its  officers,  is  entirely  a  different 
matter.  It  will  not  be  understood  that  the  rule  for  the  pro- 
duction of  books  before  a  master  in  chancery,  in  proper  cases, 
is  here  sought  to  be  stated.  It  is  only  such  entries  as  in  some 
way  tend  to  prove  a  matter  material  to  the  issue  that  are 
competent  to  be  considered  upon  compliance  with  the  order 
to  produce  the  same.  It  might  be,  that  these  books  of  the 
defendants  might  contain  entries  tending  to  show  illegal  trans- 
actions upon  the  stock  exchange,  or  upon  the  board  of  trade, 
of  which  the  entries  in  such  books  might  become  competent 
evidence  against  the  defendants  in  penal  prosecutions;  but 
such  fact,  if  it  existed,  or  was  shown  by  affidavit  to  exist, 
would  furnish  no  ground  or  justification  for  the  order  made. 
The  statute  does  not  give  the  right  to  compel  the  submission  of 
the/books  of  a  party  to  general  inspection  or  examination  for 
fishing  purposes,  or  with  a  view  to  find  evidence  to  be  used  in 
other  suits  or  prosecutions.  Updyke  v.  Marble,  44  Barb.  69; 
Mott  V.  Consumers*  Ice  Co.  52  How.  Pr.  148 ;  Cutler  v.  PooU, 
54  id.  311 ;  Whetman  v.  Waller,  39  Ind.  5l5 ;  2  Best  on  Evi- 
dence, sec.  625. 

.  The  statute  under  consideration  ought,  if  possible,  to  re- 
ceive such  a  construction  as  will  not  render  it  in  conflict  with 
the  constitution  of  the  State  or  of  the  United  States.  The 
constitution  of  this  State  provides  that  the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  vio- 
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loley,  in  a  note  to  his  work  on  Constitutional  Lim- 
).  307,)  after  referring  to  a  few  cases  in  which  the 
ordered  a  production  of  private  telegrams,  says: 
d  suppose,  were  it  not  for  the  opinions  to  the  con- 
ibunals  so  eminent,  that  the  party  could  not  be  en- 
man's  private  correspondence,  whether  he  obtained 
ig  it  in  the  mail,  or  by  compelling  the  operator  of 
iph  to  testify  to  it,  ©r  by  requiring  the  servant  to 
his  desk  his  private  letters  and  journals  and  bring 
court  on  subpoBna  duces  tecum.  Any  such  compul- 
ss  to  obtain  it  seems  a  most  arbitrary  and  unjustifi- 
e  of  private  papers, — such  an  unreasonable  seizure 
3tly  condemned  by  the  constitution."  See,  also, 
.  Thompson,  113  U.  S.  168;  Boyd  v.  United  StaUs, 
6. 

he  constitution,  the  defendants'  private  books  and 
-e  protected  against  unreasonable  searches  and  seiz- 
we  think  that  this  constitutional  right  was  violated 
[arded  by  the  order  of  the  court.  While  an  order 
)duction  of  a  party's  books  on  the  trial,  to  be  used 
e,  in  proper  cases  and  upon  proper  showing,  is  not 
)nable  seizure  of  them,  an  order  by  which  his  books 
from  his  custody  and  committed  to  that  of  a  third 
r  an  indefinite  period  of  time,  for  an  inspection, 
into  all  his  affairs  by  the  opposite  party  and  his 
ith  leave  to  take  copies  of  the  entries  therein,  in  our 
unwarranted  by  the  law,  amounts  to  an  unlawful 
Q  of  his  property  rights,  and  is  in  palpable  violation 
ititutional  right  to  be  secure  against  unreasonable 
his  papers  and  effects.  The  statute  under  consid- 
8  not  intended  to  justify  such  taking  and  holding 
ate  books  of  a  litigant.  As  before  said,  its  purpose 
jn  the  party  is  required  to  produce,  in  open  court, 
nd  papers  in  his  possession  or  power  which  contain 
ertinent  to  the  issue,  and  reasonable  opportunity 
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is  given  for  examination  thereof  in  the  presence  and  under 
the  direction  of  the  court. 
)e  .  We  are  of  opinion  that  the  court  exceeded  its  power  in  re- 

l2^.  quiring  the  defendants  to  place  their  books  of  account  in  the 

^  hands  of  the  clerk,  there  to  remain  indefinitely,  with  leave  to 

the  plaintijBF  and  his  attorney  to  make  copies  of  the  entries 
therein,  not  for  the  purpose  of  being  then  used  in  evidence 
under  the  direction  of  the  court,  but  for  the  purpose  of  en- 
ablihg  the  plaintiff  to  prepare  his  case,  with  the  advantage 
of  being  advised  beforehand  of  the  defendant's  defense  to  his 
action.  The  defendant  Bad  the  right  to  question  the  propriety 
of  such  order,  and,  as  we  have  seen,  to  do  so  he  must  refuse 
to  obey.  The  order  being  unauthorized,  he  had  a  right  to 
disregard  it,  and  there  was,  therefore,  error  in  the  imposition 
of  a  fine  for  his  disobedience  of  such  order. 

For  the  reasons  given,  the  order  of  July  12,  1887,  and  the 
judgment  of  the  court  in  the  attachment  proceeding,  are  re- 
versed. 

Jvdgment  reversed. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  In  the  petition  for  rehearing  the  point  is  made, 
among  others,  that  the  court  failed  to  determine  the  motion 
made  in  this  court  to  dismiss  the  appeal.  The  effect  of  the 
judgment  of  reversal  was,  as  a  matter  of  course,  an  overruUng 
of  the  motion,  but  it  is  probable  that  sufficient  attention  to 
the  point  was  not  given  in  the  opinion. 

The  first  ground  upon  which  the  motion  was  predicated  is, 
that  the  proceeding  is  a  criminal  case,  and  therefore,  if  re- 
viewable at  all,  it  can  be  done  only  on  writ  of  error.  It  is 
insisted  that  the  holding  in  respect  of  this  question,  in  the 
principal  case  of  Lester  et  cd.  v.  Berkowitz,  125  111.  307,  cited 
and  relied  upon  in  the  opinion  in  this  case,  was  dietum,  merely. 
We  are  of  the  opinion  that  this  proceeding,  although  criminal 
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is  purely  a  civil  remedy,  intended  to  enforce  the 
ght  of  the  party  litigant.  There  is,  as  held  in  How- 
wrand,  39  Ga.  358,  a  clear  distinction,  both  upon 
and  by  the  authorities,  between  that  class  of  cases 
8  sought  to  vindicate  the  authority  or  dignity  of  the 
d  those  where  the  proceeding  is  remedial,  and  in- 
i  compel  the  doing  or  omission  of  an  act  necessary 
iministration  of  justice  in  enforcing  some  private 
1  The  People  v.  Compton,  1  Duer,  572,  it  is  said  that 
and  obvious  distinction"  exists  between  contempt 
ctly,  and  those  acts  denominated  contempts  which 
bed  as  such  only  for  the  purpose  of  enforcing  a  civil 

In  Crook  v.  The  People,  16  111.  534,  we  said :  "Pro- 
%B  for  contempt  are  recognized  as  a  right  of  the  party 
st,  and  distinguishable  from  merely  criminal  con- 
The  authorities  sustaining  and  recognizing  this 
n  are  numerous,  from  among  which  may  be  cited, 
m  to  those  already  noted,  Phillips  v.  Welch,  1 1  Nev, 
ne'8  Appeal,  50  Pa.  St.  285 ;  Cobb  v.  Black,  34  Ga. 
Uey  V.  Bennett,  4  Paige,*  163 ;  And*r  and  Ken.  Rail- 
v.  AndW  Railroad  Co,  49  Me.  392 ;  Ruhl  v.  Ruhl,  24 
)7 ;  Ex  parte  Bollig,  31  111.  96 ;  Buck  v.  Buck,  60  id. 
nns  V.  Gorman,  25  N.  Y.  'SSS.     The  late  case  of  The 

Diedrich,  141  111.  669,  is  practically  conclusive  of 
»stion  arising  upon  this  branch  of  the  case, 
the  contempt  consists  of  something  done  or  omitted, 
Bsence  of  the  court,  tending  to  impede  or  interrupt 
)dings  or  lessen  its  dignity,  or,  out  of  its  presence, 
ard  or  abuse  of  its  process,  or  in  doing  some  act  in- 
>  a  party  protected  by  the  order  of  the  court,  which 

forbidden  by  its  order,  the  proceeding  is  punitive, 
flicted  by  way  of  punishment  for  the  wrongful  act, 
indicate  the  authority  and  dignity  of  the  People,  as 
;ed  in  and  by  their  judicial  tribunals.    In  such  cases, 

the  application  for  attachment,  when  necessary  to 
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be  made,  may  be  made  and  filed  in  the  original  cause,  the 
contempt  proceeding  will  be  a  distinct  case,  criminal  in  its 
nature,  and  may  properly  be  docketed  and  carried  on  as  such, 
and  the  judgment  entered  therein  will  exhaust  the  power  of 
the  court  to  further  punish  for  the  same  act  and  offense. 
Ex  parte  Kearney,  7  Wheat.  42 ;  CartwrighVs  case,  114  Mass. 
238 ;  New  Orleans  v.  Steamship  Co.  20  Wall.  392 ;  Ingraham 
V.  The  People,  94  El.  428,  and  cases  supra. 

Cases  of  that  character  are  clearly  distinguished  from  cases 
where  a  party  to  a  civil  suit,  having  the  right  to  demand  that 
the  other  party  do  some  act  for  his  benefit  and  to  his  ad- 
vantage in  the  litigation,  obtains  an  order  of  the  court  com- 
manding it  to  be  done,  and  upon  refusal,  the  court,  by  way  of 
execution  of  its  order,  proceeds  as  for  contempt,  for  the  par* 
pose  of  advancing  the  civil  remedy  of  the  other  party  to  the 
suit.  In  this  class  of  cases,  while  the  authority  of  the  court 
will  be  incidentally  vindicated,  its  power  has  been  called  into 
exercise  for  the  benefit  of  a  private  litigant,  and  not  in  the 
public  interest  or  to  vindicate  any  public  right,  and  the  pro- 
ceeding is  regarded  as  coercive,  merely.  In  The  People  exrel. 
V.  Court  of  Oyer  and  Terminer,  101  N.  T.  247,  the  Court  of 
Appeals  of  that  State,  referring  to  this  class  of  coercive  or- 
ders, say:  "And  if  imprisonment  is  ordered,  it  is  awarded, 
not  as  punishment,  but  as  a  means  to  an  end,  and  that  end 
the  benefit  of  the  suitor  in  some  act  or  omission  compelled, 
which  are  essential  to  his  particular  "rights  of  person  or  prop- 
erty. *  *  *  If  in  this  class  of  cases  there  exist  traces  of 
vindication  of  public  authority,  they  are  faint,  and  are  utterly 
lost  in  the  characteristic,  which  is  strongly  predominant,  of 
protection  to  private  rights  imperiled,  or  indemnity  for  such 
rights  defeated."  In  Phillips  v.  Welch,  supra,  the  court,  after 
saying,  that  "if  the  contempt  consists  of  the  refusal  of  the 
party  to  do  something  he  is  ordered  to  do  for  the  benefit  or 
advantage  of  the  other  party,  the  process  is  civil/'  then  adds. 
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that  this  distinction  is  consistent  with  all  the  decisions,  and  in 
no  other  way  can  they  be  rendered  consistent  with  each  other. 
It  is  wholly  unimportant  whether  the  original  order  be  for 
the  payment  of  money,  for  the  delivery  of  deeds  or  writings, 
the  production  of  books,  or  the  doing  or  omitting  to  do  any 
other  act  or  thing  for  the  benefit  of  the  adverse  party  to  the 
civil  litigation.    The  order  of  which  he  is  alleged  to  be  in  con- 
tempt was  entered  solely  to  advance  the  private  right  in  the 
civil  proceeding;  and  any  penalty  inflicted  is  by  way  of  exe- 
cution of  that  order.     (3  Am.  and  Eng.  Eney.  of  Law,  396, 
and  cases  in  note.)     Nor  is  the  mode  of  punishment  adopted 
by  the  court  at  all  important.     If  punishment  is  imposed  for 
a  criminal  contempt,  the  power  of  the  court  to  further  punish 
for  the  same  act  and  offense  is  exhausted.     In  the  class  of 
eases  where  the  penalty  inflicted  is  intended  to  be  coercive, 
the  party  in  contempt  can  only  be  relieved  by  compliance  with 
the  order.     If  the  defendant  had  been  committed  until  he 
conoLplied  with  the  former  order,  the  imprisonment  would  cease 
upon  such  compliance.     The  imposition  of  a  fine  was  no  less 
coercive.     The  appellant  could  not,  by  payment  of  the  fine, 
absolve  himself  from  contempt.     The  purpose  being  to  com- 
pel obedience  to  its  former  order,  the  court  would  impose 
other  penalties  until  there  was  full  compliance.    If,  from  the 
proceeding  for  criminal  contempt,  a  private  party  is  benefited 
or  his  remedy  advanced,  it  will  be  simply  because  the  convic- 
tion operates  in  terrorem  upon  the  wrongdoer,  in  like  manner 
as  would  the  enforcement  of  a  criminal  statute  or  penal  pro- 
vision ;  in  the  other,  the  purpose  is  the  advancement  of  the 
private  right  of  the  party  in  his  civil  suit.     In  one  class  the 
object  of  the  proceeding  is,  by  punishment  of  the  wrongdoer, 
to  viixiicate  and  preserve  the  dignity  of  and  respect  for  the 
public    authority;   in  the  other,  to  afford  relief  inter  partes. 
Both,  upon  principle  and  authority  this  proceeding  was  there- 
fore a  civil  proceeding,  and  an  appeal  therefore  lies  from  the 
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final  order  as  in  other  civil  causes.  Blake  y.  Blake,  80  IIL 
623 ;  Tolman  v.  Jones^  114  id.  147 ;  Walton  v.  Develing  et  al, 
61  id.  206 ;  People  v.  Diedrich,  supra,  and  cases  cited. 

It  is  insisted,  also,  that  the  appeal  should  have  been  dis- 
missed, for  the  reason  that  this  court  was  without  jurisdiction, 
and  that  if  appeal  was  allowable  it  should  have  been  taken 
to  the  Appellate  Court.  A  construction  of  the  constitutional 
provision  providing  for  security  against  unreasonable  searches 
and  seizures  of  papers  and  effects  of  the  citizen  is  fairly  raised 
and  pressed  in  argument.  We  are  of  opinion  that  a  construc- 
tion of  the  provision  of  the  constitution  is  so  far  involved  as 
to  give  this  court,  under  the  statute,  jurisdiction  on  direct 
appeal.  The  motion  to  aismiss  the  appeal  was  properly  over- 
ruled. 

It  is  also  insisted  in  the  petition  for  rehearing,  that  the 
original  order,  and  the  record  in  the  original  cause  showing 
the  steps  taken  precedent  to  the  entry  of  the  order  holding 
the  appellant  to  be  in  contempt  and  imposing  the  penalty,  is 
not  properly  before  us,  and  a  motion  was  made  in  this  court, 
originally,  to  strike  out  the  transcript  of  the  record  and  bill  of 
exceptions  therein.  The  holding  in  respect  of  whether  the 
contempt  proceeding  should  be  entitled  and  prosecuted  as  an 
independent  proceeding  in  the  name  of  the  People,  or  carried 
on  as  a  part  of  the  civil  proceeding  to  which  it  is  incident,  is 
not  uniform.  The  question  has  ordinarily  been  treated,  as  it 
necessarily  is,  of  comparatively  little  importance.  When  the 
proceeding  is  for  criminal  contempt,  it  would  be  more  appro- 
priate to  prosecute  in  the  name  of  the  People,  and  such  is  the 
general  practice.  (Cartwrighfs  case,  supra.)  Where  the  eon- 
tempt  proceeding  is  really  but  an  incident  of  the  principal 
suit,  the  practice  seems  to  have  been  to  entitle  and  file  the 
papers  in  the  original  cause.  (Buck  v.  Buck,  supra;  Blake 
V.  Blake,  supra;  Wightman  v.  Wightman,  45  111.  167;  HUIy. 
Cranddl,  52  id.  70 ;  Dickey  v.  Reed,  78  id.  261 ;  Tolman  v. 
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Jonesy  supra;  Eapalje  on  Contempts,  sec.  95.)  But  in  no 
event  could  the  mere  entitling  of  the  cause  change  the  nature 
or  character  of  the  proceedings,  and  render  that  criminal 
which  was  otherwise  a  civil  proceeding ;  and  in  all  this  class 
of  cases,  so  much  of  the  record  in  the  original  cause  as  may  be 
necessary  to  show  the  order  upon  which  the  alleged  contempt 
is  based,  and  the  proceedings  had  in  respect  thereof,  will,  if 
properjy  incorporated  into  the  record,  as  is  here  done,  be' 
brought  up  by  appeal  from  the  order  in  the  contempt  proceed- 
ing, and  may  be  considered  on  such  appeal.  The  motion  was, 
in  effect,  overruled,  and,  we  think,  properly  so. 

Suggestion  is  made  of  the  death  of  appellant,  Lester,  since 
the  rendition  of  judgment  of  reversal  in  this  court  and  pend- 
ing the  petition  for  rehearing.  The  filing  the  petition  for  re- 
hearing can,  under  the  rules  of  court,  have  no  greater  effect 
than  to  stay  the  execution  of  the  judgment  pending  the  peti- 
tion. It  has  no  effect  upon  the  judgment,  and,  therefore,  if 
rehearing  is  to  be  denied,  as  it  must  be  in  this  case,  no  neces- 
sity exists  for  reviving  the  suit  in  the  name  of  tbe  personal 
representative  of  appellant,  if  it  is  otherwise  proper  to  do  so. 
The  order  overruling  the  petition  for  rehearing  would  leave 
the  judgment  in  full  force  as  of  the  date  of  its  rendition,  if 
rendered  in  vacation,  and  as  of  the  last  day  of  the  term,  if 
rendered  in  term  time. 

We  are  of  opinion  that  the  petition  for  rehearing  should  be 
denied,  and  this  cause  having  been  taken  under  advisement 
at  the  last  term  of  the  court,  in  the  Northern  Grand  Division 
of  the  State,  where  the  same  is  pending,  it  is  now  ordered,  in 

vacation,  that  rehearing  be  denied. 

Rehearing  denied. 
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Serena  A.  Walton. 

Filed  at  Mt.Vemon  June  19, 1894, 

1.  Eminent  domain — a  proceeding  at  /air.  Where  a  railroad  company 
is  authorized  to  take  private  property  for  a  public  URe  under  its  charter, 
the  mode  of  procedure  Is  laid  down  in  our  statute  entitled  "Eminent 
Domain."    The  proceeding  is  one  at  law,  and  not  in  equity. 

2.  Same — ascertaining  damages — under  a  cross-hilL  While  it  may 
be  true  that  a  court  of  equity  has  no  jurisdiction  to  determine  the 
compensation  to  be  paid  for  lands  proposed  to  be  taken  for  railroad 
purposes  where  a  bill  is  filed  for  that  purpose  alone,  yet  where  the 
laud  owner  has  been  brought  into  a  court  of  equity  by  a  railroad  com- 
pany after  it  has  taken  and  appropriated  the  lands  for  its  purposes, 
and  it  prays  for  a  decree  requiring  the  land  owner  to  convey  the  lands 
thus  taken,  the  latter  may  insist  upon  being  paid  for  the  land  taken 
and  damaged,  and  ask  the  court,  by  cross-bill,  to  have  the  amonnt 
ascertained  and  determined  by  a  jury  to  be  selected  for  that  purpose. 

3.  Specific  pebfobmakcs — contract  for  a  deed  for  a  right  of  way— 
cro88'hill  charging  fraud.  Where  a  railway  company  has  a  valid  con- 
tract  for  a  deed  for  its  right  of  way,  a  court  of  equity  is  the  appropriate 
tribunal  to  decree  a  deed  in  pursuanoe  of  the  contract.  And  when  such 
relief  is  sought  by  an  original  bill,  the  land  owner  may  file  his  cross- 
bill, charging  fraud  in  procuring  the  agreement  upon  which  the  com- 
pany seeks  a  decree  of  specific  performance. 

4.  Where  an  agreement  to  convey  a  strip  of  land  for  a  railroad  right 
of  way  over  certain  lands,  fixing  no  definite  line,  was  procured  to  be 
executed  upon  the  representations  and  promises  of  the  agents  of  the 
road  that  the  road  should  be  located  along  a  definite  and  fixed  line 
and  along  the  bank  of  a  slough,  and  after  the  agreement  to  release 
the  right  of  way  the  promises  and  representations  were  disregarded 
and  the  road  was  built  on  a  different  route,  it  was  held,  that,  owing  to 
the  fraud  practiced  by  the  railway  company,  a  court  of  equity  would 
not  decree  specific  performance  of  the  agreement,  and  that  a  cross-bill 
setting  up  fraud  was  not  without  equity. 

5.  Chancery — jurisdiction  for  one  purpose — retained  for  all  purposes. 
Where  a  cross-bill  is  filed  in  a  suit  for  the  specific  performance  of  a 
contract  to  make  a  deed,  and  the  defendant  files  his  cross-bill  charg- 
ing that  the  contract  was  procured  by  fraud  and  false  promises  and 
representations,  this  will  clothe  the  court  of  equity  with  authority  to 
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apon  these  matters;  and  such  court  will  have  the  right,  if 

0  do  complete  justice  between  the  parties,  and  to  settle  and 
egal  as  well  as  equitable  rights.  In  other  words,  when  equity 
isdiotion  it  will  retain  the  case,  and  settle  all  questions  in- 
te  relief  sought  by  the  bill, 

>IOTIOK — eourta  of  law  and  equity.  It  is  a  familiar  rule  that 
5uity  have  concurrent  jurisdiction  with  courts  of  law  on 

1  fraud,  and  the  court  which  first  acquires  jurisdiction  will 
til  the  litigation  Is  finished; 

NCE — impeaching  loritten  contract — admissibility  of  parol 
V^here  parties  have  reduced  their  contract  to  writing,  the 
.  settled  that  parol  evidence  Is  not  admissible  to  vsry  or 
terms  of  the  contract,  but  where  it  is  sought  to  impeach  a 
itract  for  fraud,  in  a  court  of  equity,  parol  evidence  is  ad- 
r  that  purpose. 

from  the  Circuit  Court  of  Union  county ;  the  Hon. 
BoBEBTS,  Judge,  presiding. 

A.  Walton,  appellee,  commenced  an  action  at  law 
uit  court  of  Union  county,  against  the  Grand  Tower 
Girardeau  Bailroad  Company,  to  recover  damages 
lio  her  in  consequence  of  the  construction  of  the  rail- 

and  across  certain  lands  owned  by  her  in  Union 
After  summons  was  served,  the  railroad  company 
[  in  equity  against  the  plaintijBF  in  the  action,  for  an 
I  to  enjoin  the  prosecution  of  the  action,  and  also 
3  execution  of  the  following  contract  by  Serena  A. 
►r  the  right  of  way,  and  asked  for  a  specific  perform- 
3of: 
3A8,  the  Grand  Tower  and  Cape  Girardeau  Railroad 

has  been  organized,  and  intends  to  construct  a 
from  opposite  Cape  Girardeau  to  Grand  Tower, 
he  counties  of  Alexander,  Union  and  Jackson,  State 
\: 

ontract  tvitnegseth,  that  in  consideration  of  one  dol- 
3ceipt  of  which  is  hereby  acknowledged,  and  in  fur- 
ideratibn  of  the  benefits  that  will  accrue  to  me  by 

the  construction  of  said. contemplated  railroad,  I 
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hereby  agree,  contract,  covenant  and  bind  myself  to  make  to 
said  company,  after  the  construction  of  said  railroad  has  been 
began,  a  deed  for  the  right  of  way  one  hundred  feet  wide,  the 
middle  thereof  to  be  the  center  of  the  main  track  of  said  rail- 
road, over,  across  and  through  th^  following  described  land, 
lying  in  the  county  of  Union,an  the  StaTfe  of  Illinois,  to- wit: 
South-west  quarter  of  section  twenty-j&ve  (25),  and  the  south- 
east quarter  of  section  twenty-six  (26),  and  the  north-east 
quarter  of  section  thirty-five  (35),  all  in  township  thirteen 
(13),  south,  range  three  (3),  west,  all  'Of  which  is  in  Union 
county,  Illinois;   with  power  to  take  all  necessary  ground, 
rock  and  dirt  off  and  from  said  right  of  way,  to  build  embank- 
ments and  turn-outs :    Provided,  however,  that  if  the  work  of 
constructing  said  railroad  between  East  Gape  Girardeau  and 
Grand  Tower  is  not  begun  and  carried  on  in  good  faith  on  or 
before  May  1,  1889,  and  said  railroad  finished  within  one 
year,  this  contract  to  grant  the  right  of  way  to  be  utterly  null 
and  void.     I  further  agree  and  contract  that  the  agents,  ser- 
vants and  contractors  of  said  company,  employed  to  build 
said  railroad,  may  enter  upon  the  right  of  way  hereby  granted 
to  begin  work  to  construct  the  said  railroad,  although  the 
deed  to  right  of  way  is  not  made,  as  fully  as  if  the  deed  had 
been  made." 

Serena  A.  Walton  put  in  an  answer  to  the  bill,  in  which 
she  admitted  the  execution  of  the  agreement  set  out  in  the 
bill.  The  answer  also  contained  the  following :  **But  this 
defendant  expressly  avers,  and  states  the  fact  to  be,  that  the 
said  agreement  was  entered  into  by  her,  and  that  she  was  in- 
duced to  sign  said  agreement,  by  and  through  the  fraud  and 
misrepresentations  of  the  complainant  and  its  agents,  in  this, 
to- wit,  that  at  the  time  and  before  the  signing  of  said  contract 
it  was  expressly  understood  and  stipulated  and  promised  by 
the  complainant  and  jts  agents  that  said  railroad  right  of  way 
mentioned  in  the  agreement  was  to  be  located  upon  tiie  east 
bank  of  a  slough  known  as  Dry  or  Big  slough,  traversing  the 
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lands  in  a  northerly  a»d  southerly  direction,  said 
ay  to  be  upon  the  east  bank  of  said  slough  where 
»f  way  intersects  the  southern  line  of  the  defendant's 
,  and  to  be  upon  the  east  bank  of  said  slough,  not 
.  fifty  feet  from  the  center  thereof  with  the  west  line 
ht  of  way,  said  right  of  way  extending  in  a  north- 
ion  on  the  east  bank  of  said  slough,  with  the  salient 
reof,  and  leaving  defendant's  lands  at  the  north  side 
a  point  west  of  the  house  thereon  situated,  near  the 
of  said  slough.  This  defendant,  further  answering, 
kt  the  complainant  began  and  carried  on  the  w6rk 
cting  the  said  railroad  in  pursuance  of  the  terms  of 
greement,  in  good  faith,  or  that  it  has  in  any  re- 
plied with  the  terms  of  said  agreement,  but,  on  the 
states  the  fact  to  be  that  the  said  complainant,  in 
ation  of  the  agreement  and  understanding,  did  build 
ruct  said  railroad  and  locate  its  said  right  of  way 
east  of  said  east  bank,  to- wit,  a  distance  of  two  hun- 
to  five  hundred  feet,  in  the  middle  of,  or  near  the 
defendant's  said  lands.  This  defendant  denies  that 
)ad  is  built  upon  and  across  the  land  agreed  to  be 
by  the  defendant,  and  also  denies  that  the  complain- 
titled  to  a  deed  for  said  right  of  way  under  said 
t.  This  defendant  admits  that  she  has  refused  to 
ed  to  said  right  of  way  as  described  in  complainant's 
admits  that  she  has  brought  a  suit  at  law  in  this 
Dg  for  damages  and  for  the  value  of  the  land  de- 
complainant's  bill. 

endant,  Serena  A.  Walton,  also  filed  a  cross-bill,  in 
)  set  up  the  same  facts  contained  in  the  answer,  and 
she  had  forbidden  said  company  and  its  agents  to 
ith  the  work  as  it  progressed,  and  praying  as  relief 
aid  agreement  be  declared  null  and  void,  and  that 
decree  payment  for  the  land  taken  and  damaged, 
-bill  also  prayed  for  general  relief. 
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At  the  request  of  the  coi£]plainant  in  the  cross-bill  the  fol- 
lowing questions  of  fact  were  ordered  by  the  court  submitted 
for  trial  by  jury :  First,  did  the  defendant  in  the  cross-bill, 
at  the  time  it  secured  the  right  of  way  over  complainant's 
land,  promise  the  complainant,  and  agree  with  her,  to  build 
its  road  on  the  east  bank  of  Dry  slough ;  second,  did  the  de- 
fendant in  the  cross-bill  build  its  road  over  complainant's 
land  where  it  promised  to  build  it ;  third,  what  was  the  value 
of  the  land  actually  taken  by  said  defepdant ;  fourth,  what 
was  the  damage  to  complainant's  land  over  and  above  the 
benefits,  if  any. 

To  the  first  question  the  jury  answered,  Tes ;  to  the  second 
they  answered.  No.  The  value  of  the  land  taken  they  found 
to  be  $520.  The^  damage  to  the  lands,  over  and  above  the 
benefits,  they  found  to  be  $775.  The  jury  also  returned,  in 
answer  to  a  question  as  to  the  amount  of  land  actually  taken 
by  the  railroad,  that  the  number  of  acres  was  13  jg^. 

Upon  the  return  of  the  verdict  the  court  entered  a  decree, 
in  effect,  that  the  equities  of  the  case  are  not  with  the  com- 
plainant ill  the  original  bill,  and  they  are  with  the  complain- 
ant in  the  cross-bill ;  that  the  original  bill  be  dismissed;  that 
the  complainant  in  the  cross-bill  recover  from  said  railroad 
company  the  sum  of  $1295  and  costs  of  suit,  and  that  execu- 
tion issue  therefor;  that  on  payment  in  full  of  said  amount, 
the  title  in  fee  simple  to  a  tract  of  land  one  hundred  feet  wide, 
the  center  being  the  center  of  the  railroad  track  across  the 
south-west  quarter  of  section  25,  the  south-east  quarter  of  sec- 
tion 26,  and  the  north-east  quarter  of  section  35,  township 
13,  south,  range  3,  west  of  the  third  principal  meridian,  vest' 
in  said  defendant,  its  grantees  and  successors. 

Mr.  Isaac  Clements,  Mr.  P.  M.  Youngblood,  and  Mr.  W.  W. 
Barb,  for  the  appellant : 

In  a  chancery  proceeding  the  relief  sought  must  be  equi- 
table relief,  and  this  must  appear  on  the  face  of  the  bUI. 
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This  rule  applies  to  a  cross-bill  as  well  as  to  an  original  bill. 
Story's  Eq.  PI.  sec.  398 ;  Cooper's  Eq.  PL  86 ;  Jones  v.  Smith, 
U  111.  229 ;   Quick  v.  Lemon,  105  id.  578. 

When  a  court  of  equity  once  acquires  jurisdiction  it  will 
retain  the  case,  and  give  complete  justice  between  the  parties. 
But  the  legal  relief  must  be  incidental  to  the  equitable  relief 
sought  in  the  same  bill.    Story's  Eq.  Jur.  sec.  74b  ;  Tunesma 
V.  Schuttler,  114  111.  156;   Robinson  v.  Appleton,  124  id.  276 
If  the  equitable  relief  fails,  the  legal  relief  must  fail  with  it, 
It  can  only  be  re-adjusted  as  an  incident  to  the  principal  re 
lief  sought — the  equitable  relief,    Daniel  v.  Green,  42  111.  471 
Oreen  v.  Spring,  43  id.  280 ;  County  of  Cook  v.  Davis,  143  id 
151. 

A  false  representation,  within  the  meaning  of  the  law,  must 
be  as  to  a  past  or  present  state  of  facts, — not  merely  as  to  an 
intention  as  to  the  future.  Eerr  on  Fraud  and  Mistake,  88 ; 
Fry  on  Specific  Per.  sec.  101 ;  Haenni  v.  Bleisch,  146  111.  262 ; 
OaUaher  v.  BruneU,  6  Conn.  346. 

It  is  a  general  rule  that  parol  evidence  can  not  be  admitted 
to  contradict,  add  to,  subtract  from  or  vary  the  terms  of  a 
written  contract.  1  Greenleaf  on  Evidence,  sec.  275 ;  2  Phil- 
lips on  Evidence,  637;  LighthaU  v.  Colwell,  56  111.  108;  Gib- 
bons V.  Bressler,  61  id.  110;  Packard  v.  VanSchoick,  68  id. 
79  ;  Strehl  v.  D'Evers,  66  id.  77 ;  Tiernan  v.  Granger,  65 
id.  351;  Coey  v.  Lehman,  79  id.  173;  Fowler  v.  Black,  136 
id.  363. 


Mr.  Taylor  Dodd,  and  Messrs.  Karraeeb  &  LiNOLB,.for  the 
appellee : 

Tlie  cross-bill,  expressly  and  in  substance,  charges  fraud. 
Courts  of  equity  and  law  have  concurrent  jurisdiction  of  fraud. 
Where  a  court  of  equity  has  concurrent  juirisdiction  with  a 
court  of  law,  the  court  which  first  acquires  jurisdiction  must 
hold  and  exercise  it  until  the  litigation  is  ended.  Whitney  v. 
Stevens,  97  111.  482. 
28—160  IliTa. 
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Appellant  now  argues  that  the  court  had  no  jurisdiction, 
upon  the  ground  that  there  is  a  complete  remedy  at  law.  The 
record  shows  that  the  merits  of  the  cross-bill  were  put  in  issue 
by  answer,  and  a  trial  had  thereon.  Where  respondents  to  a 
bill  answer  to  the  merits  and  submit  to  the  jurisdiction  of  the 
court,  they  can  not  afterward  raise  the  question  of  jurisdictioi]. 
Schmol  V.  Fiddick,  34  111.  App.  199. 

Except  in  cases  where  the  subject  matter  is  wholly  foreign 
to  the  jurisdiction  of  a  court  of  equity,  the  objection  that  there 
is  an  adequate  remedy  at  law  must  be  raised  and  urged  in  the 
court  below,  or  it  will  be  considered  as  waived.  Conutock  y. 
Henneberry,  66  111.  212. 

The  general  rule  that  equity  will  not  grant  relief  in  cases 
in  which  the  party  has  a  complete  remedy  at  law,  has  its  ex- 
ceptions in  cases  of  concurrent  jurisdiction,  in  fraud  and  im- 
position. Something  more  than  the  bare  fact  that  there  is  a 
remedy  at  law  is  required.  The  remedy  at  law  must  not  only 
appear  clear,  and  not  doubtful  or  difiScult,  but  the  remedy 
there  must  be  as  effectual  as  in  equity.  Frazier  v.  MiUer,  16 
111.  48;  Oard  v.  Oard,, 59  id.  46. 

Legal  rights  may  be  cognizable  in  equity.  If  there  are 
equitable  conditions  authorizing  the  court  to  act,  it  vnll,  to 
do  complete  justice,  enforce  legal  as  well  as  equitable  rights. 
Tunesma  v.  Schuttler,  114  111.  163. 

Equity  acquiring  jurisdiction,  retains  the  casevto  settle  all 
questions  incident  to  the  principal  relief  sought,  (Robimon  v. 
Appletoriy  124  111.  281,)  or  for  all  purposes  germane  to  the 
subject  matter  of  the  original  bill,  although  some  such  mat- 
ters have  ceased  to  be  in  contention.  Hurd  v.  Ascherman, 
117  111.  504. 

A  court  of  equity  having  acquired  jurisdiction  for  one  pur- 
pose will  entertain  it  for  all  purposes.  Pratt  v.  Kendig^  128 
111.  302. 

When  fraud  is  charged  in  procuring  the  execution  of  a  writ- 
ten contract,  parol  evidence  is  admissible.    Renshaw  v.  Gauz, 
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7  Pa.  St.  117;  Murray  v.  DuAe,  46  Cal.  644;  Nell  v.  Speigle, 
33  Ark.  63 ;  .Ra-aror  v.  -Ra^or,  39  111.  App.  629 ;  2  Wharton  on 
Evidence,  sec.  1026;  2  Taylor  on  Evidence,  sec.  1028. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  is  first  claimed  by  the  railroad  company  that  the  court 
had  no  jurisdiction  to  grant  the  relief  sought  by  the  cross- 
bill,— that  the  remedy  is  cognizable  only  at  law.     Where  a 
railroad  company  is  authorized  to  take  private  property  for  a 
public  use,  under  its  charter,  the  mode  of  procedure  is  laid 
down  in  our  statute  entitled  "Eminent  Domain."    Under  that 
statute  private  property  can  not  be  taken  or  damaged  without 
just  compensation.     Such  compensation  is  required  to  be  as- 
certained by  a  jury.     Where  the  parties  can  not  agree  upon 
the  amount  to  be  paid,  the  party  authorized  to  take  private 
property  is  required  to  apply  to  the  judge  of  the  circuit  or 
county  court,  either  in  vacation  or  term  time,  by  petition,  set- 
ting forth  his  or  her  authority  in  the  premises,  the  purpose 
for  which  said  property  is  sought  to  be  taken  or  damaged,  a 
description  of  the  property,  the  names  of  all  persons  interested 
therein,  etc.     The  statute  provides  for  service  of  process,  and 
for  calling  a  jury,  before  whpm  the  question  of  just  compen- 
sation shall  be  tried.    The  proceeding  authorized  is  one  at  law. 
In  this  case,  as  has  been  seen,  the  amount  the  land  owner  was 
entitled  to  recover  was  determined  in  equity.     In  the  first 
place,  however,  the  land  owner  brought  an  action  at  law,  but 
the  defendant  in  that  action,  the  railroad  company,  filed  a 
bill  in  equity  to  enjoin  its  prosecution,  and  prayed  for  a  spe- 
cific  performance  of  an  alleged  agreement,  in  which  the  land 
owner  had  agreed,  upon  certain  terms  and  conditions,  to  con- 
vey the  right  of  way.     The  jurisdiction  of  a  court  of  equity 
was  thus  invoked  by  the  railroad  company.     It  sought  a  de- 
cree compelling  the  land  owner  to  convey  to  it  the  right  of 
way  over  certain  lands  owned  by  her,  which  the  railroad  com- 
paAy  had  taken  for  its  right  of  way. 
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^•\  ; 

^y   .  While  it  may  be  true  that  a  court  of  equity  has  no  jurisdic- 

•;a-  tion  to  determine  the  compensation  to  be  paid  for  lands  pro- 

|cV  ^  posed  to  be  taken  for  railroad  purposes  where  a  bill  has  been 

Wl  filed  for  that  purpose  alone,  yet  where  the  land  owner  has  been 

^;.  brought  into  a  court  of  equity  by  the  railroad  company  aftei 

»4^  it  has  taken  and  appropriated  the  lands  for  railroad  purposes, 

>^\  and  it  prays  for  a  decree  requiring  the  land  owner  to  conve; 

}k  the  lands  thus  taken,  may  not  the  land  owner  insist  upoo 

p:^  being  paid  for  the  land  taken  and  damaged,  and  ask  the  court, 

i^V  by  cross- bill,  to  have  the  amount  ascertained  and  determined, 

^:  ♦  as  was  done  here  ? 

t:  The  cross-bill,  in  express  terms,  charged  the  complainant 

Ij . '  in  the  original  bill  with  fraud  in  procuring  the  agreement  upon 

which  it  predicated  its  bill  for  a  specific  performance.    It  is 
^         a  familiar  rule  that  courts  of  equity  have  concurrent  jurisdic- 
tion with  courts  of  law  on  questions  of  fraud,  and  the  court 
^}-^  which  first  acquires  jurisdiction  will  retain  it  until  the  litiga- 

tion is  finished.  If,  therefore,  the  agreement  was  procured 
by  fraud,  no  reason  is  perceived  why  a  court  of  equity  might 
not  investigate  that  question,  and  grant  such  relief  as  the 
equity  of  the  transaction  demanded.  So,  also,  if  the  com- 
plainant, the  railroad  company,  held  a  valid  contract  for  a 
deed  for  the  right  of  way,  a  court  of  equity  was  the  appro- 
priate tribunal  to  decree  a  deed  in  pursuance  of  the  contract. 
Thus  it  appears  that  a  court  of  equity  had  jurisdiction  of  the 
relief  prayed  for  in  the  bill,  and  it  also  had  jurisdiction  of  the 
question  of  fraud  presented  by  the  cross-bill.  Being  clothed 
with  authority  to  adjudicate  upon  these  matters,  the  court 
had  the  right,  if  necessary,  to  do  complete  justice  between  tb^ 
parties,  and  to  settle  and  determine  legal  as  well  as  equitable 
rights,  as  held  in  Tunestaa  v.  Schuttler,  114  111.  164. 

The  rule  seems  to  be  well  established  that  where  equity 
acquires  jurisdiction  it  will  retain  the  case,  and  settle  all  ques- 
tions incident  to  the  relief  sought  in  the  bill.  Stickney  v. 
Ooudy,  132  111.  213,  is  a  case  in  point.     It  is  there  said: 


L. 
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court  of  equity  has  jurisdiction  over  a  cause  for 
se^  it  may  retain  the  cause  for  all  purposes,  and 

a  final  determination  of  all  the  matters  at  issue, 
eason,  if  the  controversy  contains  any  equitable 
*  requires  any  purely  equitable  relief  which  would 
the  exclusive  jurisdiction,  or  involves  any  matter 

to  the  concurrent  jurisdiction,  by  means  of  which 

equity  would  acquire,  as  it  were,  a  partial  cogni- 
;,  the  court  may  go  on  to  a  complete  adjudication, 
}hus  establish  purely  legal  remedies,  which  would 
be  beyond  the  scope  of  its  authority." 
I  claimed  that  appellee  was  not  entitled  to  equitable 

a  failure  to  .establish  equitable  relief  precluded  a 
f  compensation  for  the  land  taken.     It  will  be  re- 

that  the  contract  signed  by  appellee,  in  which  she 
convey  the  right  of  way,  is  silent  in  regard  to  the 

which  the  road  should  be  constructed,  and  appellee 
A  a  definite  line  was  agreed  upon  between  her  and 
)f  the  railroad  company  before  she  signed  the  agree- 

the  road  was  to  be  located  on  that  line,  and  that 
lent  for  a  release  of  the  right  of  way  was  executed 
^h  of  that  agreement.  It  appears  that  there  was  a 
town  as  "Dry  Slough,"  running  through  appellee's 
[  appellee's  son,  who  was  in  charge  of  her  lands  at 
iesired  the  road  to  be  located  on  the  banks  of  that 
i^instead  D.  Walton  testified  that  he  had  charge  of 

In  February,  1889,  he  met  Captain  Nesmith,  as- 
jineer,  and  others,  to  confer  about  the  right  of  way. 
cue  a  preliminary  survey  had  been  made.  He  testi- 
[new  where  it  ran.  I  told  them  then,  that  in  order 
right  of  way  they  would  have  to  be  on  the  bank  of 
1  when  they  struck  our  farm  from  the  south  side, 
^he  slough  bank,  and  go  out  west  of  the  house,  at  the 
I  of  the  farm.  The  engineer,  Captain  Nesmith,  said 
lew  exactly  where  I  meant,  and  it  was  just  about 
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as  good  a  location  for  the  road  and  much  better  for  the  farm. 
We  agreed  to  meet  up  here  at  town  the  next  day  and  give 
them  the  right  of  way,  with  the  understanding  that  they  would 
make  that  change.  I  had  a  conversation  with  my  mother 
before  she  signed  the  agreement.  I  told  her  that  they  had 
agreed  to  place  the  road  on  the  bank  of  the  slough,  where  I 
wanted  it,  and  repeated  to  her  what  the  captain  said  aboat 
that  being  the  place  for  the  road." 

Mrs.  S.  A.  Walton  testified :  "I  asked  him  (Nesmith)  who 
represented  the  company,  and  who  would  be  responsible  for 
where  the  road  went.  Nesmith  said  he  was.  I  told  bim  I 
would  not  sign  it  if  he  did  not  put  it  where  Winstead  wanted 
it.  Nesmith  promised  to  put  it  where  Winstead  wanted  it. 
I  wouldn't  have  signed  it  if  he  had  not  promised  it.  Nesmith 
knew  where  the  road  was  to  go, — ^we  all  understood  it.  He 
said  that  there's  where  they  would  put  it,  because  it  would  be 
as  much  to  their  advantage  as  mine.  I  did  not  give  my  con- 
sent to  the  company  to  locate  the  road  where  they  did.  My 
consent  was  only  for  it  to  go  up  the  slough." 

Edward  B.  Walton  testified :  "Was  present  when  my  mother 
signed  the  agreement.  Nesmith 'said  it  was  to  be  up  tbe 
slough  bank,  fifty  feet  from  the  center  of  the  slough,  or  about 
that.  A  survey  had  been  made  and  Nesmith  had  a  plat  with 
him.  It  showed  the  line  out  in  the  field,  but  he  (Nesmith)  said 
that  did  not  make  any  difference  about  where  it  showed  it, 
but  said  they  would  go  up  the  slough  bank." 

There  is  other  evidence  in  the  record  bearing  on  this  ques- 
tion. Nesmith,  the  assistant  engineer,  who  was  acting  for 
the  railroad  company,  confirms  the  evidence  of  Appellee  and 
her  sons.  Among  other  things  he  testified :  *' Was  detailed 
to  go  with  citizens'  committee  to  assist  in  procuring  right  of 
way.  With  them  visited  the  complainant.  The  preliminary 
survey  had  been  made  at  that  time,  and  think  the  plat  was 
shown  her.  The  complainant  wished  the  line  of  the  road  to 
be  as  nearly  on  the  bank  of  the  slough  as  possible,  and  I  told 
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her  that  I  was  instructed  to  change  the  line,  keeping  as  near 
the  Dry  slough  as  possible  without  using  revise  curves." 

From  the  evidence  it  is  plain  that  appellee  executed  the 
agreement  to  release  the  right  of  way  with  the  understanding 
and  upon  the  express  agreement  of  the  railway  company  that 
the  line  of  road  should  be  changed,  and  that  it  should  be 
located  through  her  farm  on  the  banks  of  the  Dry  slough,  but 
after  the  written  release  was  obtained  the  promises  and  agree- 
ment upon  which  it  was  obtained  were  disregarded,  and  the 
road  was  constructed  on  a  diflFerent  route,  and  the  railroad 
company  now  seeks  in  a  court  of  equity  to  compel  the  execu- 
tion of  a  deed  conveying  the  right  of  way  for  lands  appellee 
never  agreed  to  convey.     The  agreement  for  the  right  of  way 
was  obtained  upon  the  express  representation  of  Nesmith,  the 
agent  of  the  railroad  company  that  the  line  of  the  road  would 
be  changed  so  that  it  would  conform  to  her  wishes,  and  be 
located  along  the  line  of  the  Dry  slough.    If  this  representation 
had  not  been  made  the  release  would  not  have  been  executed. 
The  engineer  testified  that  it  would  have  been  better  engineer- 
ing to  have  placed  the  road  as  nearly  on  the  bank  of  the  slough 
as  possible  without  using  reverse  curves.    This  was  not,  how- 
ever, done,  and  the  evidence  would  seem  to  justify  the  con- 
clusion that  the  railroad  company  did  not  intend  to  perform 
its  agreement  to  change  the  location  of  the  road  at  the  time 
it  was  made.     There  is  some  evidence  in  the  record  that  the 
route  along  the  slough  was  impracticable,  but  the  testimony 
of  Nesmith  in  this  regard  is  not  overcome. 

It  is,  however,  claimed,  that  the  representation  made  to 
appellee  establishes  only  a  failure  of  intention  on  the  part  of 
the  railway  company  to  make  the  change  of  route,  and  it  is 
said  a  representation,  although  it  may  be  false  as  to  a  matter 
of  intention,  does  not  constitute  fraud,  and  in  support  of  this 
position  we  are  referred  to  Kerr  on  Fraud  and  Mistake,  page 
88,  where  the  author  says :  '*^s  distinguished  from  a  false 
representation  of  a  fact,  the  false  representation  as  to  a  mat- 
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ter  of  intention  not  amounting  to  a  matter  of  fact,  though  it 
may  have  influenced  a  transaction,  is  not  a  fraud  at  law,  nor 
does  it  aflford  grounds  for  relief  in  equity."  It  is,  however, 
plain  that  the  representations  here  involTed  do  not  fall  within 
the  rule  here  indicated  by  the  author.  Here  was  an  agree- 
ment to  locate  the  road  at  a  definite  specified  place  on  the 
part  of  the  railroad  company. .  It  was  not  a  mere  statement 
of  an  intention  to  do  an  act  in  the  future,  but  a  contract  to 
change  the  location,  in  consideration  of  which  the  appellee 
agreed  to  give  the  right  of  way.  , 

It  is  also  claimed  that  parol  evidence  was  not  admissible  to 
vary  or  change  the  terms  of  the  written  contract  executed  by 
appellee.  Where  parties  have  reduced  their  contract  to  writ- 
ing, the  rule  is  well  established  that  parol  evidence  is  not 
admissible  to  vary  or  change  the  terms  of  the  contract.  But 
this  rule  of  evidence  has  no  application  here.  Where  it  is 
sought  to  impeach  a  written  contract  for  fraud,  in  a  court  of 
equity,  parol  evidence  is  admissible  for  that  purpose.  {Van- 
Buskirk  v.  Day,  32  111.  260  ;  Race  v.  Weston,  8?  id.  92 ;  WiUon 
V.  Hacker,  85  id.  352.)     This  rule  is  well  established.  I 

Complaint  is  also  made  in  regard  to  the  amount  of  damages  j 

recovered  by  appellee,  but  npon  an  examination  of  the  record  1 

we  find  the  decree  sustained  by  the  evidence.     Indeed,  under  : 

the  evidence  a  much  larger  amount  might  have  been  found  by  < 

the  jury.    Moreover,  the  theory  upon  which  the  damages  were  , 

assessed  was  so  favorable  to  appellant  that  it  is  in  no  position 
to  complain.  The  court  held,  and  on  this  theory  the  damages 
were  awarded,  that  inasmuch  as  appellee  had  given  the  rail- 
road company  the  right  of  way  over  her  lands  on  a  certain 
line,  and  the  company  having  selected  a  different  route,  ap- 
pellee was  only  entitled  to  recover  the  difference  in  damages, 
if  any,  between  the  two  routes. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Ernst  A.  Kottkb  ^^8  ^^ 

•  V. 

The  People  oy  the  State  of  Illinois. 

Filed  at  Mt.Veman  June  19, 1894. 

rHENT — charging  distinct  offenses  in  one  indictment.  In  oases 
There  two  or  more  distinct  offenses  are  charged  in  the  same 
,  it  may  be  quashed,  or  the  prosecutor  compelled  to  elect  on 
ge  he  will  proceed.  But  such  election  will  not  be  required 
rai  counts  are  introduced  solely  for  the  purpose  of  meeting 
;e  as  it  may  transpire,  the  charges  being  substantially  for 
ffense. 

I  can  be  only  one  transaction  embraced  in  a  single  indiot- 
lony,  and  the  only  mode  of  objecting  to  a  joinder  of  offenses, 
dlony,  is  by  an  application  to  the  court  to  quash  the  indict- 
*e  plea,  or  to  compel  the  prosecutor  to  elect  which  charge 

efendant  moved  to  quash  an  Indictment  charging  him  with 
'  of  three  receipts  of  three  different  persons,  but  did  not 
ormal  motion  to  compel  the  prosecutor  to  elect  for  which 
would  prosecute,  which  the  court  overruled :  Ueldt  that  the 
in  overruling  the  motion  to  quash. 

NAL  LAW — FORGEitT — intent  to  damage  and  defraud.  On  the 
for  the  forgery  of  receipts,  the  court,  on  behalf  of  the  Peo- 
ted  the  jury,  that  while  it  was  necessary  that  the  defendant 
e  forged  the  receipts  with  the  intent  to  damage  and  defraud 
3  whose  names  were  signed  thereto,  yet  if  they  found  that 
[ant  forged  the  receipts,  or  either  of  them,  then  the  law 
ume  that  defendaiit  intended  to  damage  and  defraud  such 
leld,  that  it  was  error  to  give  the  instruction, 
e  trial  of  one  for  the  forgery  of  three  receipts  for  fees  due 
0  his  witnesses,  where  it  was  claimed  that  the  witnesses  had 
^ive  him  their  fees,  the  court  instructed  the  jury  as  follows : 
igh  you  may  believe  that  all  three  of  the  parties  (witnesses) 
in  the  indictment  did  agree  to  give  their  witness  fees  to  the 
still  this  would  not  authorize  the  defendant  to  sign  and 
names,  or  either  of  them,  as  charged ;  •  •  •  and  if  you 
id  a  reasonable  doubt,  that  the  defendant  did  forge  the 
he  said  parties,  or  either  of  them,  as  charged,  you  should 
fendant  guilty  :*   Held,  that  the  instruction  was  erroneous. 
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6.  Where  a  party,  acting  under  the  honest  belief  that  certain  wit- 
nesses have  giren  him  their  fees  due  from  him,  signs  the  names  of  such 
witnesses  to  a  receipt  written  on  a  fee  bill,  and  believes  that  he  has  the 
right  to  sign  their  names,  and  has  no  intention  to  defraud  sach  wit- 
nesses, he  will  not  be  guilty  of  forgery. 

7.  Same — rebutting  presumption  of  intent  to  defraud.  While  an  intent 
to  damage  and  defraud  is  essential  to  the  crime  of  forgery,  such  intent 
is  not  an  irrebuttable  presumption  of  law,  but  is  an  open  question  of 
fact  for  a  jury,  to  be  determined  from  the  facts  and  circumstances  shown 
by  the  evidence.  The  presumption  of  an  intent  to  defraud,  from  the 
aigning  of  the  name  of  another,  may  be  overcome  by  the  other  ciroum- 
atanoes  of  the  case. 

Writ  of  Error  to  the  Circuit  Court  of  Massac  county ;  the 
Hon.  A.  K.  YicKBRS,  Judge,  presiding. 

Mr.  Robert  W.  McCarthby,  for  the  plaintiff  in  error: 
It  was  the  duty  of  the  court,  on  motion,  to  quash  the  in- 
dictment, or  to  require  the  State's  attorney  to  elect  on  which 
count  he  would  prosecute.  1  Wharton  on  Am.  Crim.  Law, 
sec.  427;  1  Bishop  on  Crim.  Proc.  sees.  455,  459;  Chambers 
V.  People,  105  111.  409;  SuUivan  v.  People,  114  id.  24;  29 
N.  H.  184;  5  S.  &  R.  591 ;  10  Cush.  530. 

Mr.  D.  W.  Helm,  for  the  People : 

A  number  of  counts  in  an  indictment  may  charge  different 
<!rimes  which  are  of  the  same  nature.  Parker  v.  People,  97 
111.  33. 

It  is  proper  to  charge  in  one  indictment  counts  for  a  burg- 
lary and  counts  charging  receiving  stolen  property ;  also,  to 
charge  in  one  count  of  an  indictment  forgery,  and  in  another, 
passing  a  forged  instrument,  Bennett  v.  People,  96  111.  602 ; 
Lyons  v.  People,  68  id.  271 ;   Tobin  v.  People,  104  id.  565. 

The  prosecutor  will  not  be  compelled  to  elect,  even  on  mo- 
tion of  the  defendant,  where  the  several  charges  in  the  indict- 
ment relate  to  the  same  transaction,  and  the  same  judgment 
can  be  rendered,  or  where  the  different  counts  state  the  same 
charge  in  different  ways,  to  meet  the  various  phases  of  the 
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to  prevent  a  variance  in  the  pleading  and  proof,  or 
greater  offense  includes  the  lesser.  West  v.  People, 
90;  Thompson  v.  People,  125  id.  266;  Herman  v. 
1  id.  694. 

nedy  when  the  indictment  charges  separate  and 
Tenses  is  not  by  motion  to  quash,  but  by  requiring 
uting  attorney  to  elect.  Myers  v.  State,  4  Ohio  C.  C. 
mpson  V.  People,  125  111.  266 ;  Moore  on  Grim.  Law, 
800. 

jeoially  will  the  judgment  not  be  arrested  where  the 

specified  in  their  verdict  the  count  upon  which  the 

;  was  found  guilty.     United  States  v.  Stetson,  3  W.  & 

T.  Moloney,  Attorney  General,  Mr.  T.  J.  Scofibld, 
SI.  L.  NnwELL,  also  for  the  People. 

JTICE  Baker  delivered  the  opinion  of  the  Court : 

\..  Kotter,  the-plaintiflf  in  error,  was  indicted,  tried 
icted  in  the  Massac  circuit  court  for  the  crime  of 
nd  sentenced  to  the  penitentiary  for  the  term  of  one 
e  brings  the  case  here  by  writ  of  error, 
is  Kotter  is  a  farmer,  'and  was  appointed  by  the 
)ard  as  pound-master  in  the  precinct  in  which  he 
nforce  the  Stock  law.  He  was  probably  too  zealous 
rformance  of  his  duties, — at  all  events,  one  William 
►levied  quite  a  number  of  cattle  and  sheep  out  of  his 
id  upon  the  trial  in  the  Massac  circuit  court  Eorte 
ict  and  judgment  against  Kotter  for  the  property, 
[nent  against  him  for  costs.  The  seven  or  more  wit- 
r  Kotter  sympathized  with  him  in  his  misfortune, 
*  the  trial,  all,  or  most  all,  of  them  met  Kotter  at 
I's  saloon,  and  agreed  to  give  him  their  witness  fees, 
ed  to  sign  receipts.  Afterwards  the  deputy  sheriflF, 
Ued  on  plainti£f  in  error  with  the  execution  for  costs. 
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plaintiff's  fee  bill  and  defendant's  fee  bill,  and  was  informed  . 
by  plaintiff  in  error  that  his  witnesses  had  agreed  to  give  him 
their  costs,  and  the  deputy  having  been  informed  by  one  or 
more  of  said  witnesses  that  such  was  the  fact,  handed  the 
"defendant's  fee  bill"  to  Kotter,  with  directions  to  get  them 
to  severally  receipt  on  the  fee  bill  for  the  witness  fees  dne  to 
them,  respectively,  and  then  return  the  fee  bill  to  him.  The 
fee  bill,  as  handed  to  Eotter,  read  thus  as  to  each  witness 
named  therein:  "Henry  Brinker,  ^^2.00,"  the  name  of  and 
amount  due  each  witness  following  in  order,  the  only  differ- 
ence being  that  as  to  some  witnesses  the  amount  stated  was 
$2.00,  as  to  others  $1.90  and  as  to  others  $1.60.  When  the 
fee  bill  was  returned  to  the  deputy  sheriff  there  was  written 
after  each  name  and  amount,  and  in  the  same  line,  respect- 
ively, with  that  in  which  was  specified  the  name  of  each  wit- 
ness and  the  amount  due  him,"  the  additional  words,  "Received 
my  pay,"  followed  by  the  name  of  the  witness  whose  name 
occurred  at  the  beginning  of  that  line.  For  example,  the  first 
line  under  the  printed  caption  "Names  of  witnesses,"  was  as 
follows:  "Henry  Brinker,  $2.00. — Rep'vd  my  pay — Henry 
Brinker."  And  as  to  each  of  the  other  witnesses  followed,  in 
regular  order,  a  like  line. 

The  indictment  against  plaintiff  in  error  contained  three 
counts  for  forgery :  the  first  count  for  forging  the  receipt  for 
the  fees  due  Henry  Brinker,  the  second  for  forging  the  receipt 
for  the  fees  due  Ed  Seibold,  and  the  third  for  forging  the  re- 
ceipt for  the  fees  due  George  Kruger.  Plaintiff  in  error  made 
a  motion  to  quash  the  indictment,  which  was  overruled,  and 
an  exception  taken.  He  was  then  tried  before  a  jury  upon  a 
plea  of  not  guilty,  and  the  jury  returned  a  verdict  finding  him 
not  guilty  upon  the  second  and  third  counts  and  finding  him 
guilty  on  the  first  count,  and  fixing  his  term  of  imprisonment 
in  the  penitentiary  at  one  year.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  regularly  and  consecutively  made 
by  plaintiff  in  error,  but  were  overruled  by  the  court  and  ex- 


Digitized  by  VjOOQ IC 


KoTTBB  V.  The  People.  446 

Opinion  of  the  Court. 

ialy  taken,  and  be  was  then  sentenced  upon  the  yer< 
ipriBonment  in  the  penitentiary  for  the  term  of  one 

f  in  error  insists  that  the  trial  court  erred  in  over- 
motion  to  quash  the  indictment,  since  such  action 
lim  to  plead  to  and  go  to  jail  upon  three  separate 
ict  felonies  at  one  and  the  same  time.  In  1  Bishop 
lal  Procedure  (sec.  449)  it  is  said:  "There  can  be 
transaction  embraced  in  a  single  indictment  for 
And  in  section  425  it  is  said :  "The  only  mode  of 
to  a  joinder  of  such  offenses,  in  case  of  felony,  is  by 
ation  to  the  court  to  quash  the  indictment  before 
3  compel  the  prosecutor  to  elect  which  charge  he  will 
mbsequent  stage  of  the  proceedings.''  And  in  sec- 
it  is  said :  "One  mode  of  enforcing  what  is  equiva- 
1  election  is  to  quash  the  indictment  before  trial, 
ppears  to  the  judge  that  offenses  have  been  unduly 
id  that  the  prisoner  will  be  thereby  prejudiced  in  his 
In  1  Wharton  on  American  Criminal  Law  (sec.  416) 
:  "In  cases  of  felony,  where  two  or  more  distinct 
are  contained  in  the  same  indictment,  it  may  be 
or  the  prosecutor  compelled  to  elect  on  which  charge 
roceed ;  but  such  election  will  not  be  required  to  be 
sn  several  counts  are  introduced  solely  for  the  pur- 
eeting  the  evidence  as  it  may  transpire,  the  charges 
istantially  for  the  same  offense." 
le  is,  that  although  it  is  not  proper  to  include  sepa- 
distinct  felonies  in  different  counts  of  the  same  in- 
,  it  is  proper  to  state  the  offense  in  different  ways  in 
different  counts  as  the  pleader  may  think  necessary. 
,  The  People,  68  111.  271.)  Although  it  is  not  proper 
e  separate  and  distinct  felonies  in  different  counts  of 
indictment,  it  is  allowable  to  state  the  same  offense 
nt  ways,  it  being  understood  that  all  the  counts  really 
one  transaction.    Bennett  v.  The  People,  96  111.  602. 
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It  is  urged  that  no  formal  motion  was  made  by  plaintiff 
in  error  to  compel  the  prosecutor  to  elect  upon  which  count 
of  the  indicttnent  he  would  proceed.  It  is  a  sufficient  answer 
to  say,  that  the  ilidictment  at  bar  shows  on  its  face  that 
each  count  is  for  a  separate  and  distinct  offense,  wholly  dis- 
connected from  each  other,  and  not  based  on  the  same  trans- 
action. The  indictment  charged  three  several  forgeries,  one 
charging  the  forgery  of  a  receipt  in  the  name  of  Brinker, 
for  the  sum  of  $2.00  due  him,  another'  charging  the  forgery 
of  a  receipt  in  the  name  of  Seibold,  for  $1.90  due  him,  and 
the  other  charging  the  forgery  of  a  receipt  in  the  name  Qf 
Kruger,  for  $2.00  due  him.  Suppose  the  grand  jury  had  re- 
turned three  separate  bills  of  indictment,  one  based  on  the 
forgery  of  the  name  of  Brinker  to  a  receipt  for  $2.00  due 
him,  another  based  on  the  forgery  of  the  name  of  Seibold  to 
a  receipt  for  $1.90  due  him,  and  the  other  based  on  tbe  for- 
gery of  the  name  of  Kruger  to  a  receipt  for  $2.00  due  him. 
Can  there  be  any  doubt  but  that  in  such  case  there  might 
have  been,  if  the  proofs  were  sufficient,  three  several  convic- 
tions for  three  distinct  crimes,  and  three  different  judgments 
for  three  different  terms  of  imprisonment?  We  have  already 
seen,  from  the  authorities,  that  one  mode  of  enforcing  an 
election  is  to  quash  the  indictment  before  plea  or  trial.  When 
the  motion  to  quash  was  made;  the  court  did  not  put  the 
prosecuting  attorney  upon  an  election,  nor  did  the  prosecuting 
attorney  avail  himself  of  the  opportunity  of  entering  a  nMe 
as  to  two  of  the  counts,  but  the  court  overruled  the  motion  to 
quash  the  indictment,  it  charging  three  separate  and  distinct 
felonies  not  parts  of  the  same  transaction,  and  afterwards,  in 
the  instructions,  submitted  to  the  jury  the  question  of  the  gnilt 
or  innocence  upon  each  and  every  of  the  counts.  It  would  have 
been  prudent  and  discreet  in  plaintiff  in  error  to  have  entered 
a  formal  motion  for  an  election,  and  to  have  objected  to  evi- 
dence, and  saved  exceptions  to  the  rulings  of  the  court  there- 
on ;  but,  as  we  have  seen,  the  question  was  sufficiently  raised 
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and  saved  by  the  motion  to  quash,  and  the  overruling  of  the 
same,  and  the  exception  taken.  In  our  opinion  the  circuit 
court  erred  in  overruling  the  motion  to  quash  the  indictment. 
Under  our  statute  an  indictment  for  forgery  may  be  found 
at  any  time  after  the  commission  of  the  crime.  There  is 
nothing  that  would  hereafter  preclude  an  indictment  against 
plaintiff  in  error  for  the  forgery  of  the  receipt  signed  "Henry 
Brinker."  We  therefore  deem  it  advisable  to  briefly  pass  upon 
the  instructions  of  the  trial  court  and  the  merits  of  the  case. 
The  instructions  complained  of  should  have  been  printed  in 
the  abstract,  but  they  are  not.  In  many  of  the  instructions 
given  at  the  instance  of  the  prosecution  the  word  "forged" 
seems  to  be  used  as  synonymous  with  the  expression,  "signed 
without  authority." 

In  the  fourth  instruction  of  the  series  the  jury  were  told, 
that  while  it  was  necessary  that  the  defendant  forged  the  re- 
ceipts with  intent  to  damage  and  defraud  the  respective  par- 
ties whose  receipts  were  forged,  yet  that  if  they  found  that  the 
defendant  forged  the  receipts,  or  either  of  them,  "then  the  law 
presumes  that  the  said  defendant  intended  to  damage  and 
defraud  the  party  whose  name  is  proven  to  be  forged."  The 
intent  to  damage  or  defraud  was  a  salient  and  essential  part 
of  the  People's  case.  Such  intent  was  not  an  irrebuttable 
presumption  of  law,  but  was  an  op(6n  question  for  the  jury,  to 
be  determined  by  the  facts  and  circumstances  in  proof.  It 
was  error  to  give  said  instruction. 

Instruction  No.  6  was  erroneous,  in  that  it  omitted  the 
qualification  of  requirement  of  an  intent  on  the  part  of  the 
defendant  to  either  damage  or  defraud  any  person.  See  defi- 
nition of  forgery  in  the  Criminal  Code,  1  Starr  &  Curtis'  Ann. 
Stat.  pp.  783,  784. 

Instruction  No.  8  was  not  only  erroneous  for  the  same  rea- 
son that  instruction  No.  6  was,  but  was  also  erroneous'in  that 
it  told  the  jury,  "even  though  you  may  believe  that  all  three 
of  tbe  parties  mentioned  in  the  indictment  did  agree  to  give 
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their  witness  fees  to  defendant,  still  this  would  not  authorize 
the  defendant  to  sign  and  forge  their  names,  or  either  of 
them,  as  charged  in  the  indictment ;  and  if  yon  find,  beyond 
a  reasonable  doubt,  that  the  defendant  did  forge  the  names  of 
the  said  parties,  or  either  of  them,  as  charged  in  the  indict- 
ment, you  should  find  the  defendant  guilty."  Under  this  in- 
struction, even  if  the  jury  were  satisfied,  from  the  evidence, 
that  Brinker,  Seibold  and  Eruger  actually  said  to  the  defend- 
ant that  they  gave  him  their  witness  fees,  or  that  he,  in  good 
faith,  believed  that  they  had  promised  to  give  him  such  fees, 
•  and  were  further  satisfied,  from  the  evidence,  that  the  defend- 
ant honestly  and  in  good  faith  believed  that  such  action  on 
the  part  of  said  witnesses  authorized  him  to  sign  the  names 
of  said  several  witnesses  to  the  respective  receipts,  and  were 
also  satisfied,  from  the  evidence,  that  defendant  had  no  in- 
tention to  either  damage  or  defraud  the  said  three  witnesses, 
or  either  of  them,  or  any  one  else,  yet  they  were  bound,  if 
they  followed  the  instruction,  to  find  the  defendant  guilty  and 
consign  him  to  the  penitentiary. 

We  may  further  say,  that  at  the  trial,  Evers,  the  deputy 
sheriff  in  whose  hands  execution  and  fee  bills  were  placed, 
testified  that  when  Brinker  made  claim  to  the  $2.00,  and  in- 
sisted that  he  had  not  given  his  fees  to  Kotter,  he  made  report 
to  the  latter,  and  Eotter  handed  him  thef  $2..00;  and  also 
testified  that  Eotter  further  said  that  he  had  been  to  Briuker's 
house  twice  to  see  him  and  did  not  find  him,  and  so  he  signed 
his  name  to  the  receipt.  Brinker  testified  that  he  was  not  at 
Pergande*s,  and  denied  signing  the  receipt  for  his  fees,  or 
authorizing  any  one  to  sign  it,  or  promising  to  give  his  fees  to 
Eotter.  Plaintiff  in  error  testified  that  he  thinks  that  Brinker 
was  at  Pergande's.  From  this  evidence,  and  other  testimony 
in  the  case,  we  are  satisfied  that  Brinker  was  probahly  not  at 
Pergande's,  and  made  no  offer  to  give  his  fees  and  sign  a  re- 
ceipt for  them,  but  that  plaintiff  in  error  afterwards  thoa^zht, 
in  good  faith,  that  Brinker  was  at  Pergande's  and  joined  in 
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lent  to  give  his  fees  and  receipt  for  tbem;  that 
error,  being  unable  to  find  Brinj^er,  either  signed 
tame  to  the  receipt  or  procured  some  one  else  to 
acting  in  good  faith,  and  honestly  thinking  that, 
circumstances  supposed  by  him  to  be  true,  he  was 
to  do  so,  and  that  he  had  no  intention  to  damage 
Brinker. 

be  that  plainti£F  in  error  testified  at  the  trial  to 
^rs  that  were  not  true ;  but  if  so,  we  regard  them  as 
e  and  injudicious  statements  of  an  ignorant  man 
aced  in  a  position  of  peril,  and  as  having  but  little 
any,  upon  the  merits  of  the  issue  involved  in  the 
3rging  the  name  of  Brinker.  We  are  satisfied  that 
lilty  of  the  forgery  charged  in  that  count,  and  that 
for  a  new  trial  should  have  prevailed  on  that  as 
er  grounds. 

errors  indicated  herein  the  judgment  of  the  circuit 
rersed,  and  it  is  ordered  that  plainti£F  in  error  be 
from  custody. 

Judgment  reversed. 


E  Consolidated  Coal  Company  of  St.  Louis 
r. 
Thomas  Bruce. 
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Filed  at  MLVemon  June  19, 1894. 

ICE — proof  of  otenerahip  of  a  mine.  On  the  trial  of  a  suit 
a  miner  against  the  alleged  owner  and  operator  of  a  mine, 
witnesses  designated  the  mine  as  the  defendant's,  and  one 
ons  who  treated  the  plaintiff  for  his  injuries  testified  that 
at  paid  him  for  attending  on  either  the  defendant  or  some 
red  at  the  mine :  Heldy  that  such  evidence,  uncontradicted, 
ndenoy  to  show  that  the  defendant  was  the  owner  of  the 
E»  sufficient  eyideuce  to  justify  the  court  in  submitting  the 
the  jury. 
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2.  NBOiiiGENOE  —  whether  proven.  The  failure  of  a  miner,  while 
moving  a  oar  in  a  dark,  loi/and  narrow  passage  of  a  coal  mine,  hanng 
no  other  light  than  a  lamp  carried  by  him,  to  discover  such  a  grade  in 
the  track  upon  which  the  oar  was  standing  as  would  cause  the  car  to 
run  of  its  own  momentum,  without  having  his  attention  previoiiBly 
oalied  to  the  grade,  does  not  raise  any  implication  of  negligence  on 
the  part  of  the  miner,  so  as  to  defeat  a  recovery  by  him  for  a  personal 
injury.  On  the  contrary,  the  failure  to  make  such  discovery  may  be 
entirely  consistent  with  the  exercise  of  ordinary  care. 

3.  Samb— a  question  Jor  the  jury.  Where  a  plaintiff,  in  Ms  testimony, 
fully  details  the  circumstances  attending  his  injury,  the  question, 
whether  he  was  in  the  exercise  of  due  care  or  not,  depends  wholly 
upon  the  construction  and  force  to  be  given  to  his  evidence.  It  is  a 
mere  question  of  fact  for  the  jury  whether  the  plaintiff  was  guilty  of 
negligence. 

4.  Pbaotigb  IK  THE  SuPBEMB  GouBT — errors  not  urged  in  the  Appel- 
late Court,  This  court  is  not  disposed  to  hold  that  any  error  was  com- 
mitted by  the  Appellate  Court  in  overruling  or  ignoring  assignments 
of  error  which  were  not  insisted  upon  or  called  to  its  attention. 

Wbit  op  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Clinton  county;  the  Hon.  A.  8.  Wildebman,  Judge,  pre- 
siding. 

Mr.  Charles  W.  Thomas,  for  the  plaintiff  in  error. 

Messrs.  Van  Hoobebeke  &  FoRD/for  the  defendant  in  error. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  ])y  Thomas  Brace 
against  the  Consolidated  Coal  Company  of  St.  Louis,  to  re- 
cover damages  for  a  personal  injury.  The  declaration  con- 
sisted of  two  counts,  but  as  the  second  count  was  not  relied 
upon  by  the  plaintiff  at  the  trial,  it  need  not  be  referred  to. 

The  first  count  alleges,  in  substance,  that  at  and  before  the 
date  of  the  injury  complained  of,  the  defendant  owped  and 
operated  a  certain  coal  mine  in  Trenton,  Clinton  county ;  that 
certain  parts  of  the  mine  were  extra-hazardous  and  dangerous 
for  persons  unacquainted  with  the  topography  of  the  mine 
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and  its  condition ;  that  it  was  the  duty  of  the  defendant  to 
inform  and  notify  its  employes,  on  entering  upon  their  duties 
in  the  mine,  of  the  places  therein  which  were  extra-hazardous 
and.  dangerous,  before  sending  them  to  work  in  such  parts  of 
the  mine,  and  inform  them  of  the  nature  and  character  of 
such  extra  hazards  and  dangers ;  that  on  or  about  January  1, 
1891,  the  plaintiflE  was  employed  by  the  defendant  to  shovel 
and  load  coal  in  the  mine,  and  that  he  hired  to  the  defendant 
for  that  purpose ;  that  the  defendant  was  informed  by  the 
plaintiff  that  he  had  but  little  experience  in  mines,  and  none 
except  in  shoveling  and  loading  coal ;  that  after  his  employ- 
ment by  the  defendant,  to-wit,  on  the  day  above  mentioned, 
he  commenced  to  work  in  the  mine  at  the  work  he  was  em- 
ployed to  do,  and  continued  at  such  work  until  February  25, 
1891,  when  he  was  ordered  and  directed  by  the  defendant  to 
proceed  to  a  part  of  the  mine  with  which  he  was  wholly  un- 
fanailiar  and  in  which  he  had  never  been,  and  bring  away  a 
car  loaded  with  dirt  then  standing  in  the  entry  way  near  one 
of  the  rooms  of  the  mine,  and  unload  it  in  one  of  the  empty 
rooms  some  distance  along  the  entry ;  that  the  part  of  the 
mine  where  the  loaded  car  was  standing,  and  along  the  entry 
to  the  place  where  the  car  was  to  be  unloaded,  was  extra- 
hazardous and  dangerous,  owing  to  the  steep  grade  in  the 
entry,  of  which  the  plaintiff  had  no  notice  or  knowledge,  and 
was  not  informed  by  the  defendant ;  that  he  proceeded  with 
doe  care  and  caution  to  push  the  car,  for  the  purpose  of  mov- 
ing it  along  the  entry  to  the  place  of  unloading,  but  finding 
that  for  some  reason  it  would  not  move,  he  went  in  front  of 
it  and  found  some  dirt  in  front  of  the  wheels,  which  he  pro- 
ceeded to  remove ;  that  he  then,  with  due  care  and  caution, 
palled  on  the  car,  to  see  whether  it  was  free,  when  it  started 
forward  down  the  grade,  gaining  greater  velocity  as  it  went ; 
that  he  endeavored  to  stop  it  as  it  started,  so  that  he  might 
be  ahle  to  get  behind  it,  but  was  unable  to  do  so,  owing  to  the 
steep  griide  and  the  momentum  of  the  car ;  that  owing  to  his 
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efforts  to  stop  the  ear,  his  light  was  extinguished,  and  he  was 
left  in  total  darkness,  and  not  being  familiar  with  that  part 
of  the  mine,  and  owing  to  tlie  great  speed  of  the  car,  he  was 
unable  to  get  out  of  the  way,  but  was  unavoidably  struck  by 
the  oar  and  thrown  against  the  side  of  the  entry,  whereby  he 
received  the  injuries  complained  of. 

The  defendant  pleaded  not  guilty,  and  at  the  trial  the  jury 
found  the  defendant  guilty,  and  assessed  the  plaintiff's  dam- 
ages at  $2000.  While  the  defendant's  motion  for  a  new  trial 
was  pending,  the  plaintiff  remitted  $500  from  his  damages, 
and  the  court  thereupon  denied  the  defendant's  motion,  and 
rendered  judgment  in  favor  of  the  plaintiff  for  $1500  and 
costs.  On  appeal  to  the  Appellate  Court  the  judgment  was 
affirmed,  and  the  judgment  of  affirmance  is  now  brought  to 
this  court  for  review  by  writ  of  error. 

At  the  trial,  the  defendant  introduced  no  evidence,  but  at 
the  close  of  the  plaintiff's  evidence,  the  defendant's  eounsel 
asked  the  court  to  instruct  the  jury  to  find  the  defendant  not 
guilty.  This  instruction  the  court  refused- to  give,  and  the 
defendant  excepted. 

The  first  point  made  by  the  defendant's  counsel  in  this 
court  is,  that  there  was  no  evidence  tending  to  show  that  the 
defendant  owned  or  operated  the  mine  in  question,  and  it  is 
contended  that  because  of  such  defect  of  proof,  the  instruc- 
tion to  find  the  defendant  not  guilty  should  have  been  given. 
While  it  is  true  that  the  evidence  on  this  question  is  slight, 
we  can  not  say  that  there  was  no  evidence  tending  to  show 
the  defendant's  ownership  of  the  mine.  One  of  the  witnesses, 
in  speaking  of  the  mine  in  which  the  plaintiff  was  employed 
and  where  he  was  injured,  designates  it  as  the  defendant's 
mine.  That  testimony,  uncontradicted  and  unchallenged, 
had  some  tendency  to  show  that  the  mine  was  owned  and 
operated  by  the  defendant.  One  of  the  surgeons  who  treated 
the  plaintiff  for  his  injuries  was  asked  whether  the  defendant 
paid  him  his  bill  for  his  services  and  answered  that  there  was 
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I  which  his  bill  was  paid,  but  whether  it  was  this 
ther  he  did  not  remember.     If  it  be  true  that  the 

as  the  witness  evidently  means  to  be  understood, 

II  for  services  as  a  surgeon  rendered  to  the  plain- 
e  one  else  in  treatment  of  injuries  received  in  this 
3  inference  might  also  arise  from  that  fact  that  the 
was  operating  the  mine.  On  the  whole,  we  think 
mf&cient  evidence  applicable  to  the  question  to  jus- 
iirt  in  submitting  it  to  the  jury. 

t  urged  th^t  the  first  count  of  the  declaration  sets 
ause  of  action,  the  criticism  upon  it  being,  that 
kce,  it  shows  the  absence  of  due  care  on  the  part  of 
ff.  It  is  contended  that  if  there  was  a  steep  grade 
le  where  the  car  which  the  plaintiff  was  directed  to 
3  standing,  that  was  a  fact  which  the  plaintiff  must 
and  known,  and  that  his  starting  the  car  by  pulling 
him,  knowing,  as  he  must  have  done,  that  the  grade 
wn  which  the  car  would  run  of  itself  with  a  m omen- 
he  could  not  control,  was  an  act  which,  on  its  face, 
3g  in  ordinary  care  and  prudence.  We  are  unable 
r  substantial  basis  for  the  criticism  of  the  declara- 
lought  to  be  made.  It  proceeds  upon  the  assump- 
he  slight  deviation  from  a  horizontal  line  sufficient 
loaded  car  to  run  of  its  own  momentum  on  iron  or 
3,  could  be  readily  discovered  by  casual  observation, 
he  dark,  low  and  narrow  passages  of  a  coal  mine, 
her  light  than  the  lamp  carried  by  the  miner.  We 
y  that  a  failure  to  discover  such  a  grade  under  such 
Qces,  on  visiting  that  part  of  the  mine  for  the  first 
without  having  had  his  attention  previously  called 
ject,  would  raise  any  implication  of  negligence.  On 
band,  we  think  his  failure  to  make  such  discovery 
ntirely  consistent  with  the  exercise  of  ordinary  care, 
so  insisted  that  the  evidence  fails  to  show  that  the 
at  the  time  he  was  inj^ured,  was  in  the  exercise  of 
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ordinary  care.  Much  the  same  argument  made  in  relation  to 
the  averments  of  the  declaration  is  also  used  in  support  of 
this  proposition.  All  we  need  add  to  what  has  been  already 
said  is,  that  the  plaintiff  having,  in  his  testimony,  fully  de- 
tailed the  circumstances  attending  his  injury,  the  question 
whether  he  was  in  the  exercise  of  due  care  or  not  depends 
wholly  upon  the  construction  and  force  to  be  given  to  his 
evidence.  It  is  therefore  a  mere  question  x>f  fact  which  is 
conclusively  settled  by  the  judgment  of  the  Appellate  Court 
and  which  we  have  no  power  to  review.^ 

The  further  point  is  made  that  there  is  no  evidence  tending 
to  show  that  the  plaintiff  was  in  the  defendant's  employ. 
There  is  evidence  tending  to  show  that  the  plaintiff  was  em- 
ployed by  and  was  working  under  the  directions  of  a  foreman 
who  was  superintending  the  operation  of  the  mine.  This, 
taken  in  connection  with  the  evidence  above  referred  to  tend- 
ing to  show  that  the  defendant  was  owning  and  operating  the 
mine,  was  sufficient  to  make  if,  a  question  for  the  jury  to 
determine,  whether  the  relation  of  master  and  servant  existed 
between  the  defendant  and  plaintiff. 

Some  criticism  is  made  upon  one  instruction  given  to  the 
jury  at  the  instance  of  the  plaintiff.  It  appears  that,  in  the 
Appellate  Court,  no  complaint  was  made  of  any  of  the  rulings 
of  the  court  in  the  instructions,  and  as  the  judgment  of  that 
court  is  the  only  matter  subject  to  jeview  here,  we  are  not 
disposed  to  hold  that  any  error  was  committed  by  it  in  over- 
ruling or  ignoring  assignments  of  error  which  were  not  in- 
sisted upon  or  called  to  its  attention.  We  have  examined  the 
instruction  complained  of,  however,  and  find  it  subject  to  no 
just  criticism. 

As  we  find  no  error  in  the  decision  or  judgment  of  the 
Appellate  Court,  its  judgpaent  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Phillips  did  not  sit  in  this  case. 
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-rules  of  construction.  In  construing  a  will  all  of  its  pro- 
»  be  considered,  and  the  true  intention  of  the  testator,  if 
3  ascertained.  The  intention  of  the  testator  expressed  in, 
m  from,  his  will,  must  control  in  its  construction. 
no  particular  form  required.  The  law  does  not  require,  as 
e  to  the  validity  of  a  will,  that  it  shall  be  in  accord  with 
IT  form,  or  couched  in  language  technically  appropriate 
entary  character  of  the  instrument.  However  irregular 
artificial  in  expression,  it  will  suffice,  if,  from  a  considera- 
7hole  instrument,  may  be  gathered  an  intention  on  the 
naker  that  a  posthumous  disposition  of  his  property  was 
ided. 

construed — whether  giving  an  estate,  or  mere  management. 
'■  his  will,  provided  as  follows:  "I  leave  all  my  property  in 
my  wife,  C,  to  manage  for  the  best  interest  of  our  children 
*  *  *  She  is  to  pay  all  my  debts  from  the  proceeds  of 
;  I  give  her  power  to  sell  my  house  and  lot  in  W.,  and  land 
>f  Iowa,  if  necessary  to  pay  debts,"  etc.  The  will  also  pro-x 
he  testator's  farm  of  three  hundred  and  fourteen  acres 
e  sold  while  his  wife  lived,  and  gave  her  the  right  to  sell 
erlying  the  farm,  etc.:  Held,  that  C,  the  widow,  did  not 
e  in  fee  in  the  farm,  and  that  the  same,  upon  the  testator's 
i  to  his  three  children,  subject  to  its  management  by  the 
g  her  lifetime.  In  such  case  the  word  "leave"  did  not 
e." 

whether  creating  a  contingent  remainder.  By  the  fourth 
)  will  it  was  provided  that  the  farm  should  not  be  sold 
itator's  widow  lived,  but  that  on  her  death  it  might  be  di- 
;  his  children,  or  such  of  them  as  might  be  living  at  that 
re  and  to  hold  unto  them,  their  heirs  and  assigns,  forever:" 
he  children  did  not  take  a  contingent  remainder,  but  a 

9. 

I 

ie  is  familiar  that  contingent  remainders  are  not  favored, 
te  will  always  be  regarded  as  vested  unless  a  contrary  in- 
learly  manifested.     It  is  an  indispensable  requisite  to  a 
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contingent  remainder  that  there  shall  be  a  present  vested  freehold 
estate  to  support  it. 

6.  Sams — executory  devise.  A  disposition  of  land  by  a  testator  will 
not  constitute  an  executory  devise  where  the  devisee's  right  in  tbe 
estate  is  vested  and  immediate,  and  is  not  postponed  to  take  effect 
infuturo,  or  dependent  upon  any  contingency. 

•  Appeal  iErom  the  Circuit  Court  of  Marshall  county ;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Winslow  Evans,  for  the  appellants. 

Messrs.  McDougall  &  Chapman,  for  the  appellees. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  in  the  circuit  court  of  Marshall 
county,  by  Anna  McFarland,  and  Birdie  Allen,  by  Anna  Me- 
Farland,  her  next  friend,  for  the  purpose  of  construing  the  will 
of  Abram  Allen,  of  said  county,  deceased.  The  will  is  as 
follows : 

"I,  Abram  Allen,  of  the  town  of  Evans,  county  of  Marshall, 
State  of  Illinois,  being  aware  of  the  uncertainty  of  life,  and 
in  failing  health,  but  of  sound  mind  and  memory,  do  make 
and  declare  this  to  be  my  last  will  and  testament,  in  manner 
following,  to- wit : 

"First — I  leave  all  my  property  in  the  hands  of  my  wife, 
Cecelia  Matilda  Allen,  to  manage  to  the  best  interests  of  our 
children  and  herself.  The  said  children  are  Charles  Abram, 
Grace  Matilda  and  Mary  Elizabeth. 

'* Second — She  is  to  pay  all  my  debts  from  the  proceeds  of 
the  farm,  but  I  give  her  power  to  siell  my  house  and  lot  in 
Winona,  and  land  in  the  State  of  Iowa,  if  necessary  to  pay 
debts,  or  other  good  cause. 

**  Third — I  have  given  my  sister,  Amelia  Allen,  a  note  for 
$2000,  interest  at  eight  per  cent,  which  must  be  paid  yearly; 
and  if  my  sister  finds  that  the  interest  is  not  entirely  sufficient 
to  satisfy  all  her  needs,  she  must  have  $200  yearly  of  the 
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>ut  if  there  is  any  of  said  money  left  at  my  sister 
ath,  it  must  remain  with  or  revert  to  my  estate. 
-My  farm  of  three  hundred  and  fourteen  acres 
sold  while  my  wife,  Cecelia,  lives,  but  at  her  death 
ivided  between  my  aforesaid  children,  or  as  many 
may  be  living  at  that  time,  to  have  and  to  hold 
their  heirs  and  assigns,  forever, 
f  it  should  at  any  time  be  deemed  best  by  my  wife 
Q  to  sell  the  coal  underlying  the  land,  for  the  in- 
jm  all,  I  hereby  empower  her  to  do  so.  And  fur- 
ay,  if  actually  necessary,  and  all  agree  to  it,  sell 
id  for  a  coal  shaft  as  is  necessary  for  a  shaft  and 
ertaining  thereto. 

[  appoint  my  wife,  Cecelia  M.  Allen,  the  executrix 
ast  will  and  testament.  My  will  is  that  she  shall 
ired  to  give  bond  or  security  to  the  judge  of  the 
the  faithful  execution  of  the  duties  of  executrix." 
;ed  in  the  bill,  and  admitted  in  the  answer,  that 
and  probate  of  said  will  were  duly  made ;  that  the 
i  surviving  him,  his  widow,  Cecelia  Matilda  Allen, 

and  the  three  children  named  in  the  will ;  that 
inant,  Anna  McFarland,  was  married  to  the  said 
ram  Allen,  and  there  was  born,  issue  of  said  mar- 
somplainant  Birdie  Allen;  that  said  Charles  A. 
Bquent  to  the  death  of  the  testator,  died,  leaving 
iinants  his  widow  and  heir-at-law ;  that  the  testa- 
Allen,  died  seized  of  the  real  estate  mentioned  in 
id  personal  property  inventoried  at  about  $3000 ; 
idow,  Cecelia  M.  Allen,  took  possession  of  all  of 
rty,  managed  and  controlled  it,  and  received  the 
IS  and  profits,  and,  since  the  death  of  said  Charles, 

the  said  Anna,  widow  of  said  Charles,  and  said 
a,' have  any  interest  in  said  land  of  Abram  Allen. 
a,ys  for  construction  of  the  will,  alleging  that  said 
ititled  to  the  one-third  of  said  devised  estate,  and 
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said  Anna,  complainant,  entitled  to  dower  therein,  and  for 
decree  fixing  and  establishing  the  several  interests  therein, 
etc.,  and  requiring  an  accounting  for  the  rents,  issues  and 
profits  of  the  lots  and  land^,  received  by  the  said  Cecelia  Ma- 
tilda, and  requiring  her,  on  some  short  day  to  be  fixed,  to  pay 
to  complainant  Anna  McFarland  the  portion  to  which  she 
shall  be  found  entitled,  and  to  the  said  Birdie,  or  her  guardian, 
when  appointed,  the  share  or  portion  thereof  to  which  she  is 
found  to  be  entitled,  and  for  general  relief.  The  answer  de- 
nies the  interest  of  the  complainants  in  the  premises,  and  their 
right  to  an  accounting  for  the  rents  and  profits,  etc. 

The  court,  after  finding  the  facts  practically  as  alleged  in 
the  bill,  found  that,  under  and  by  said  will,  immediately  upon 
the  death  of  Abram  Allen,  the  said  Cecelia  Matilda  Allen 
thereby  became  seized  in  fee  of  all  the  real  estate  above  de- 
scribed, in  trust,  for  the  benefit  of  herself  and  said  Charles 
Abram  Allen,  Grace  Matilda  Allen  and  Mary  Elizabeth  Allen, 
and  that  upon  the  death  of  said  Charles  Abram  Allen,  Birdie 
Allen,  complainant,  became  seized  of  the  equitable  undivided 
one-fourth  interest  in  said  real  estate  so  held  in  trust  for  said 
Charles  Abram  Allen,  subject,  however,  to  the  dower  interest 
of  said  Anna  McFarland  therein,  which  right  of  dower  the 
court  finds  in  said  Anna  McFarland.  Tbe  cotirt  further  found 
that  the  said  Cecelia  Matilda  Allen,  as  trustee,  is  subject  to 
be  called  upon  by  any  of  the  parties  in  interest,  for  an  account 
of  the  management  of  her  said  trust,  etc.  The  defendants 
below  appeal,  and  both  parties  assign  error  upon  the  record. 

It  is  too  familiar  to  now  require  citation  of  authority,  that 
in  construing  a  will  all  of  its  provisions  are  to  be  considered, 
and  the  true  intention  of  the  testator,  if  possible,  thus  ascer- 
tained, and  that  the  intention  of  the  testator,  expressed  in  or 
fairly  drawn  from  his  will,  must  control  in  its  construction. 
It  is  also  familiar  that  the  law  has  not  required,  as  a  pre- 
requisite to  the  validity  of  a  will,  that  it  be  in  accord  with 
any  particular  form,  or  couched  in  language  technically  ap- 
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0  the  testamentary  character  of  the  instrument, 
regular  in  form  or  inartificial  in  expression,  it  mil 
rom  a  consideration  of  the  whole  instrument,  may 

1  an  intention  on  the  part  of  the  maker  that  a  post- 
sposition  of  his  property  was  by  him  intended, 
m  Wills,  33. 

in  this  case  may  well  be  said  to  be  sui  generis,  as 
h  of  counsel,  and  our  own,  has  failed  to  discover  a 
where  a  will  similar  to  this  has  been  construed  by 
and,  indeed,  we  think  none  can  be  found.  Aside 
(tablished  principles  which  always  obtain  with  the 
16  construction  of  wills,  nothing  has  been  found  in 
[  cases  to  materially  assist  in  the  inquiry, 
sted  by  counsel  for  appellant,  that  the  widow,  Ce- 
da  Allen,  became  entitled,  under  the  will,  to  the 
le  testator's  property,  absolutely.  We  can  not  con- 
view.  The  first  clause  of  the  will  is :  "I  leave  all 
;y  in  the  hands  of  my  wife,  Cecelia  Matilda  Allen, 
to  the  best  interests  of  our  children  and  herself, 
children  are  Charles  Abram,  Grace  Matilda  and 
Lbeth.*'  It  is  at  once  apparent  that  in  this  clause 
,  which,  it  is  practically  conceded,  is  the  only  one 
;h  a  devise  to  the  widow  is  made,  contains  no  ap- 
vords  of  devise,  or  such  language  as  is  ordinarily 
.king  testamentary  bequests.  There  being  no  tech- 
ling  in  the  words  as  here  used,  nor,  as  it  would 
the  testator  attached  to  them  any  other  than  their 
natural  signification,  we  must  read  them  in  their 
Qd  grammatical  sense,  inasmuch  as  this  would  seem 
nconsistent  with  the  meaning  imputed  to  them  by 
r,  or  with  his  intention,  as  derived  from  a  consid- 
the  whole  of  the  instrument.  Hawkins  on  Wills, 
)tt  V.  Middleton,  7  H.  L.  C.  68. 
d  the  testator  mean  by  the  words,  "I  leave  all  my 
1  the  hands  of  my  wife    ♦    *    *    to  manage,"  etc.  ? 
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In  Thorley  v.  Thorley,  10  East,  456,  the  testator  gave  his  es- 
tate to  his  wife  during  her  natural  life,  and  "also  at  her  dis- 
posal afterwards,  to  leave  it  to  whomsoever  she  pleases,"  and 
it  was  there  held  that  the  word  "leave"  meant  that  she  might 
dispose  of  it  by  will,  only.  Also,  in  McNitt  v.  Turner,  16 
Wall.  363,  the  word  "leaving"  was  held  to  be  used  in  the  sense 
of  "owning."  These  are  the  only  cases  we  have  been  able  to 
find  where  an  attempt  to  define  the  word  "leave'*  has  been 
made,  and  it  is  obvious  that  the  meanings  there  attributed  to 
the  word  can  not  obtain  here.  In  the  Thorley  case,  unlike  the 
case  at  bar,  there  was  no  restriction  or  limitation  imposed  aib 
to  its  operation.  The  property  was  at  the  disposal  of  the 
wife,  to  leave  to  whom  she  pleased,  and  the  construction  there 
given  to  the  word  was  thought  by  the  court  to  better  accord 
with  the  intention  of  the  testator,  as  thereby  the  subject  of  his 
bounty  would  be  mostly  benefited,  for  she  would  then  retain 
her  power  of  disposition  to  the  end  of  her  life.  Here,  the 
testator  leaves  all  his  property  in  the  hands  of  his  wife,  "to 
manage  to  the  best  interests"  of  the  children  and  herself.  No 
power  of  appointment  or  distribution  is  given,  but  only  that 
of  disposition,  in  the  sense,  as  we  think,  a  personal  represent- 
ative of  the  deceased  would  exercise  the  same  power, — ^that 
is,  to  the  best  interests  of  the  widow  and  children  and  of  the 
estate.  And  this  power  is  solely,  with  respect  to  the  Iowa  land 
and  Wenona  property,  to  be  exercised  in  case  the  proceeds  of 
the  farm,  which  is  not  to  be  sold  in  any  event,  are  not  suffi- 
cient to  pay  the  debts,  or  for  other  good  cause. 

What  would  have  been  the  effect  had  the  testator,  instead 
of  using  the  language  he  did,  said,  "I  leave  all  my  property 
in  the  hands  of  (or  to)  my  wife,**  without  the  addition  of 
the  qualifying  words  "to  manage,"  etc.,  need  not  here  be  de- 
termined. But  it  may  be  said,  that  in  the  absence  of  any 
other  language-in  the  will  clearly  indicating  a  different  or 
contrary  sense,  such  terms  might,  in  a  proper  case,  be  con- 
strued as  words  of  devise,  where  the  paper  produced  is  shown 
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to  be  the  act  of  the  deceased,  and  that  it  was  made  animo 
testandi,  (1  Jarman  on  Wills,  34r,  note  7.)  And  especially 
might  this  be  so  where  the  beneficiaries  therein  named  are  the 
natural  objects  of  his  bounty.  Nor  need  we  here  determine 
what  would  have  been  the  eSeci  had  the  widow  been  given  an 
unrestricted  power  of  disposition,  (3  Jarman  on  Wills',  34, 
note,)  or  such  power  to  be  exercised  by  her  during  her  lifetime 
or  widowhood.  Boyd  v.  Strahan,  36  III.  358;  Mulberry  v. 
Mulberry,  60  id.  67. 

The  word  "leave,"  as  defined  by  Webster,  means:    **6,  To 
put ;  to  place ;  to  deposit ;  to  deliver ;  to  commit ;  to  submit ; 
— ^with  a  sense  of  withdrawing  one's  self  from."    By  Worces- 
ter, as:   "1.  To  let,  permit,  or  suffer  to  remain.    6.  To  refer 
for  decision."     And  we  think  the  sense  here  indicated  is  that 
in  which  the  word  "leave"  was  used  by  the  testator, — that 
is,  he  simply  meant  to  put,  place,  deposit,  deliver  or  commit 
all  his  property  into  her  hands  to  manage,  etc.     It  was  all 
referred  to  her  for  decision, — manage  to  tbe  best  interests  of 
the  children  and  herself.     He  gives  her  no  estate  or  interest 
therein.     When  he  desires  to  invest  her  with  a  particular 
power,  he  does  so  by  the  apt  words,  "I  give  her  power,** 
thereby  indicating,  it  seems  to  us,  a  clear  understanding  on 
the  part  of  thei  testator  of  the  meaning  and  force  of  the  re- 
spective terms, — that  is,  the  meaning  and  volume  of  the  word 
"leave,"  as  used  in  the  first  clause,  and  of  the  word  "give,"  as 
used  in  the  second  clause  of  his  will.    But  if  this  were  not  so, 
and  if  it  be  said  that  the  word  is  susceptible  of  being  used  in 
the  sense  of  "to  bequeath,"  "to  give  by  will,"  etc.,  (Worcester, 
9t\i  def. ;  Webster,  7th  def. ;)  the  testator  has  here,  as  we  have 
seen,  expressly  limited  and  restricted  the  meaning  and  oper- 
ation of  tbe  term.     This  construction  is  aided  and  borne  out 
bjr  the  subsequent  clauses  of  the  will,  where  the  testator  takes 
especial  care  to  give  his  wife  power  and  authority  in  respect  of 
property  therein  mentioned,  thereby  indicating,  as  we  think, 
that  be  did  not  regard  the  first  clause  of  the  will  as  sufficient 
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for  the  latter  purpose.  It  can  not,  therefore,  be  said  that  the 
testator,  by  the  use  of  the  words,  "I  leave  all  my  property  in 
the  hands  of  my  wife,  to  manage,"  etc.,  thereby  meant  to  ex- 
press an  intention  to  give,  devise  and  bequeath  unto  his  wife 
all  his  property. 

In  Crockett  v.  Crockett,  1  Hare,  451,  the  widow  claimed  the 
estate  absolutely,  and  the  provision  of,the  will  there  in  ques- 
tion was,  that  all  the  testator's  property  "should  be  at  the  dis- 
posal of  his  most  true  and  lawful  wife,  Caroline  Crockett,  for 
herself  and  children,"  etc.,  and  it  was  held  that  the  children 
took  a  vested  interest  in  the  testator's  property  at  his  death, 
and  that  a  joint  tenancy  was  created.  {Crockett  v.  Crockett, 
5  Hare,  326.)  In  the  latter  case,  the  petitioner  having  be* 
come  of  age,  his  share  of  the  estate  was  ordered  paid  to  him. 

No  language  is  to  be  foijind  in  the  will  under  consideration 
^  inconsistent  with  an  intention  on  the  part  of  the  testator  that 
his  estate  should  pass  to  and  vest  in  his  children, — the  natural 
objects  of  his  bounty.  If  his  intention  had  been  to  give  his 
estate  to  his  wife,  absolutely,  it  is  to  be  presumed  he  would 
have  expressed  himself  in  terms  at  least  as  explicit  as  he  em- 
ploys in  conferring  upon  her  power  to  sell.  When  the  testa- 
tor desired  to  expressly  confer  a  power  or  make  disposition, 
it  is  apparent,  from  other  provisions  of  the  will,  that  he  had 
no  difficulty  in  using  apt  and  appropriate  terms.  This  is 
clearly  shown  in  giving  power  to  his  executrix  to  sell  to  pay 
debts,  in  the  devise  to  his  sister,  and  the  disposition  that  may 
be  made  of  the  coal  underlying  his  land. 

The  authority  and  duties  of  the  widow,  under  the  will,  can 
not  be  regarded  as  postponing,  or  as  incompatible  with,  the 
vesting  of  the  title  in  interest  in  the  heirs-at-law,  nor  as  in- 
dicating that  it  was  the  intention  of  the  testator  that  the 
widow  should  take  an  interest  in  the  property  in  fee.  The 
right  of  present  enjoyment  in  possession  by  the  heirs-at-law 
is  postponed  and  the  possession  of  the  estate  committed  to 
the  wife  during  her  life,  to  be  by  her  managed  for  the  joint 
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benefit  of  herself  and  tbe  children  of  the  testator  named  in 
the  will.  It  will  be  unnecessary  to  define  with  accuracy  the 
interest  that,  the  wife  took  in  the  land, — it  is  apparent  that 
she  took  less  than  an  estate  in  fee  for  her  life.  The  power  of 
alienation  is  wanting.  To  derive  the  benefit  given  by  the  will 
she  must  continue  in  its  management  and  possession.  It 
will  in  nowise  elucidate  the  subject  under  discussion  to  de- 
termine the  particular  quality  or  character  of  her  estate. 
That  the  possession  and  management  of  the  estate  are  given 
to  her  for  the  purposes  mentioned  in  the  will,  is,  we  think, 
unquestionable. 

But  it  is  further  insisted,  that  by  the  fourth  clause  of  the 
will  a  devise  might  have  been  intended,  and  that  as  to  the 
land  therein  mentioned  the  children  would  take  a  contingent 
remainder.      No  such  construction  can,  we  think,  obtain. 
Thi»  provision  was  evidently  made  in  view  and  recognition  of 
what  had  preceded.    The  will  must  be  construed  all  together, 
to  learn,  if  possible,  the  true  intention  as  to  the  disposition  of 
the  testator's  estate.     The  testator  had  already  left  aU  his 
property  in  the  hands  of  his  wife  to  manage,  etc.,  and  now 
merely  gives  direction  thai  said  land  must  not  be  sold  while 
his  wife  lives,  but  at  her  death  it  may  be  divided  among  his 
said  children,  or  such  of  them  as  may  be  living  at  that  time, 
etc.,  thereby  creating  no  estate,  but  in  all  probability  having 
in  mind  the  preservation  of  the  farm  intact,  as  a  resource 
from  which  the  wife  might  derive  support  for  herself  and  chil- 
dren until  her  death.     And  we  think  by  the  words  "it  may  be 
divided,"  etc.,  he  simply  intended  to  re-enforce  and  emphasize 
what  he  had  already  said, — that  is,  that  the  farm  was  not  to 
be  sold,  but  was  to  be  kept  undivided  and  intact  until  the 
death  of  his  widow,  when,  as  a  matter  of  course,  it  might  be 
divided,  and  not  before  that  time.     And  it  could  not  well 
be  contended  that  these  words  of  the  will  are  to  be  regarded 
as   an  inhibition  of  a  sale  or  other  disposition  of  the  land 
en  masse,  which  the  children  might  see  proper  to  make  after 
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the  death  of  the  widow,  although  then,  hy  the  terms  of  the 
will,  "it  may  be  divided."  It  "would  therefore  seem  plain  that 
these  are  neither  words  of  devise  nor  command,  but  of  direc- 
tion, merely. 

It  will  be  unnecessary  to  here  enter  upon  a  discussion  of 
the  doctrine  of  vested  and  contingent  remainders.  The  role 
is  familiar,  and  requires  no  citation  of  authority,  that  contin- 
gent remainders  are  not  favored,  and  the  estate  will  always 
be  regarded  as  vested,  unless  a  contrary  intention  is  clearly 
manifested.  No  such  intention  can,  we  think,  be  derived 
from  a  construction  of  this  will,  and  it  is  clear  to  us  that  the 
estate  here  must  be  regarded  as  vested,  and  not  contingent. 
See  Blanchard  v.  Blanchard^  1  Allen,  223 ;  Price  v.  HaU,  5  Eq. 
(L.  B.)  399  ;  Doe  dem.  Poor  v.  Considine,  6  Wall.  468.  More- 
over,  the  indispensable  requisite  to  a  contingent  remainder  of 
a  present  vested  freehold  estate  to  support  it  is  here  wanting. 
The  wife  took  no  estate  upon  which  a  remainder  might  be 
limited  over.  Nor  did  this  clause  as  to  the  children  consti- 
tute an  executory  devise,  as  their  right  in  the  estate  was 
vested  and  immediate,  and  was  not  postponed  to  take  effect 
infuturo,  or  dependent  upon  any  contingency.  2  Blackstone's 
Com.  173. 

We  are  of  opinion  that,  eo  instanti,  the  death  of  the  testator, 
the  estate  vested  in  his  heirs-at-law,  charged  with  the  power 
given  to  the  wife  by  the  will  to  manage  the  same  during  her 
lifetime,  for  the  benefit  of  herself  and  the  children  of  the  tes- 
tator, and  of  disposition  to  pay  debts,  etc.  There  was  neces- 
sarily given  to  the  wife  a  beneficial  interest  growing  out  of 
the  proceeds  of  the  estate  under  her  management  of  it.  As 
already  seen,  it  was  to  be  managed  for  her  benefit,  as  well  as 
that  of  the  children.  It  was  in  the  contemplation  of  the  tes- 
tator that  she  would  pay  the  debts  of  his  estate  out  of  such 
proceeds,  but  if,  for  any  cause,  it  became  necessary,  power 
was  given  to  sell  the  Wenona  property  and  Iowa  land  for  that 
purpose.     The  thought  of  the  testator  seems  to  have  been,  to 
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leave  bis  estate  under  one  management  during  the  lifetime  of 
bis  wife,  to  be  controlled  as  be  bad  controlled  it,  in  tbe  interest 
and  for  tbe  benefit  of  tbe  family.     Tbe  leasing  of  tbe  rigbt  to 
mine  coal  underlying  tbe  land  was  permitted  to  tbe  widow,  if 
for  tbe  benefit  of  all  concerned,  and  it  is  only  wben  a  provi- 
sion is  made  for  a  leasing  of  a  portion  of  tbe  surface  of  tbe 
bome  farm  for  tbe  purposes  of  a  coal  shaft,  that  tbe  consent 
of  tbe  children  is  required.     It  is  apparent  that  his  wife  was 
intended  by  him  to  take  his  place  in  tbe  management  of  his 
«8tate,-and  was  clothed  with  a  broad,  and  practically  unlim- 
ited, discretion  in  such  management.     He  seems  to  have  bad 
'great  confidence  in  her  integrity  and  ability  to  manage  tbe 
estate,  and  left  to  her  discretion,  without  restriction,  what 
would  be  management  in  tbe  interests  of  herself  and  children. 
It  might  well  be  that  in  case  of  clear  abuse  or  perversion  of 
the  discretion  reposed  in  tbe  widow,  or  upon  her  refusal  to 
reasonably  nurture,  maintain  and  educate  the  children  of  tbe 
testator,  a  court  of  equity  might,  upon  appropriate  bill  filed, 
afford  relief,  and  compel  a  reasonable  distribution  of  the  pro- 
ceeds of  the  estate  to  such  uses.     But  that  question  is  not 
here  presented,  and  however  inviting  the  field,  no  discussion 
•of  the  questions  that  would  then  arise  would  noyr  be  proper. 
Other  questions  are  presented,  but  tbe  construction  already 
^ven  to  the  will  under  consideration  precludes  their  discussion. 
We  are  of  opinion  that  the  circuit  court  erred  in  its  con- 
struction of  said  will,  and  its  decree  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion.  - 

Decree  reversed. 


BO— 150  11.1m. 
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Andrew  Bawson 

V. 

Clarence  C.  Corbett,  Guardian,  et  al. 
Filed  at  ML  Vernon  June  19, 1894. 

1.  Guardian — liability  for  interest  on  money  not  loaned.  A  guardian 
is  liable  to  his  wards  for  interest  on  money  oomlng  to  his  hands  vhicli 
he  neglected  to  loan,  and  which  might  have  been  loaned. 

2.  Same— account,  how  to  be  stated.  Where,  at  the  time  a  guardian 
receives  It  sum  of  money  belonging  to  his  wards,  they  are  indebted  to 
him  in  considerable  amounts,  and  he  continues  thereafter  to  make 
advances  for  their  maintenance  and  education,  and  to  pay  other  sums 
of  money  that  are  charges  against  their  estate,  the  correct  rule  for  stat- 
ing his  account  is  to  arrange  the  items  thereof  in  chronological  order, 
and  make  annual  rests. 

3.  Where,  however,  the  guardian  fails  for  several  years  to  make  an 
inventory  or  annual  report,  and  makes  his  final  account  without  annual 
rests,  and  no  objection  is  made  thereto  by  the  wards,  the  court  may 
adopt  the  course  of  adding  to  his  account  such  items  as  he  should  have 
been  charged  with  but  are  omitted  by  him. 

4.  Same — allowance  of  an  attorney's  fee.  Where  the  failure  of  a 
guardian  to  file  an  inventory  and  make  reports  required  by  law  is  the 
principal  cause  of  the  intricate  and  complex  condition  in  which  his 
accounts  are  involved,  and  the  great  labor  required  in  attending  to 
the  matter  is  owing  to  his  own  neglect,  his  wards  ought  not  to  be  re- 
quired to  pay  an  attorney's  fee  for  services  in  stating  the  account. 

5.  Dower — right  to  rents  —  bejore  assignment*  A  surviving  wife 
or  husband  is  not  entitled  to  rents  and  profits  as  damages  for  non- 
assignment  of  dower,  which  have  accrued  prior  to  his  or  her  demand 
for  dower  and  a  refusal  to  assign  the  same.  But  the  commencement  of 
suit  for  dower  is  treated  as  a  demand  therefor. 

6.  Same— /ormer  decisions — o biter  dictum.  The  opinion  of  the  comet 
in  Lenfers  v.  Henke,  73  111.  405,  in  so  far  as  it  states  that  at  common  law 
an  infant  heir  may  assign  dower,  is  obiter  dictum. 

7.  Same — guardian  can  not  assign  dower  to  himself.  Even  if  the 
general  rule  were  that  a  guardian  may  assign  dower  for  his  wards,  yet 
reasons  of  public  policy  and  public  morality  would  alike  preclude  the 
idea  that,  where  one  and  the  same  person  is  both  the  owner  ol  the 
dower  and  the  guardian  of  the  infant  heirs,  he  may  lawfully  BsaAgn 
dower,  as  such  guardian,  to  himself,  as  the  holder  of  the  dower rigbty 
or  make  an  agreement,  in  his  trust  capacity,  with  himself,  actings  in 
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his  own  Interent,  to  give  to  himself,  in  lien  of  that  which  he  is  author- 
ized to  demand, — an  assignment  of  common  right, — something  else 
that  he  is  not  authorized  to  demand  except  nnder  certain  contingen- 
cies, which  must  be  found  to  exist  by  a  court  of  competent  jurisdiction. 

8.  It  would  be  absurd  for  a  person  to  make  a  demand  upon  himself, 
and  then  refuse  to  comply  with  such  demand ;  and  it  seems  monstrous 
that  one  acting  in  his  own  behalf,  aa  the  owner  of  a  right  of  dower, 
may  make  a  demand  upon  himself,  as  the  guardian  and  trustee  of  the 
infant  heirs,  etc.,  and  by  simply  refusing  or  neglecting  to  comply  with 
such  demand,  make  such  infant  heirs,  his  own  wards,  liable  to  pay  him 
damages. 

9.  AppeaIi — reviewing  controverted  questions  of  fact — guardian's  ac- 
count. The  finding  of  the  facts  by  the  Appellate  Court  in  respect  to 
the  settlement  of  a  guardian's  accounts  is  not  conclusive  on  this  court 
on  appeal  frpm  that  courc,  but  this  court  may  adjudicate  in  respect  to 
controverted  questions  of  fact. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  Kromr  &  Hadlbt,  and  Messrs.  Dale  &  Bradshaw, 
for  the  plaintiff  in  error. 

Messrs.  Happy  &  Travous,  and  Messrs.  E.  C.  &  W.  F. 
Spbinqbr,  for  the  defendants  in  error. 

Mr.  JusTiCB  Baker  delivered  the  opinion  of  the  Court : 

The  proceeding  embodied  in  this  record  was  commenced  in 

the  county  court  of  Madison  county,  and  is  the  final  settlement 

of  Andrew  Rawson,  late  guardian  of  William  T.  Ground, 

Richie  B.  Ground  and  Brittania  S.  Ground,  in  respect  to  his 

eare  and  management  of  their  property  and  estate.    Clarence 

C  Corbett,  the  now  guardian  of  said  William  T.  Ground  and 

Richie  B.  Ground,  minors,  and  the  said  Brittania  S.  Ground, 

who  had  arrived  at  full  age,  appeared  and  filed  exceptions  to 

the  report  made  by  and  accounts  presented  by  said  Bawson. 

From  the  findings  made  and  orders  entered  in  the  county 

court  an  appeal  was  taken  to  the  circuit  court  of  the  same 

eoozxtj.     There  was  a  hearing  or  trial  de  novo  in  this  latter 
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court,  and  certain  findings  and  final  orders  made  and  entered 
of  record,  and  thereupon  Eawson  sued  out  a  writ  of  error  from 
the  Appellate  Court  for'the  Fourth  District,  alleging  that  in 
such  findings  and  orders  and  record  there  was  manifest  error. 
The  Appellate  Court  in  part  affirmed  and  in  part  reversed  the 
findings  of  the  circuit  court,  and  remanded  the  cause  for  fur- 
ther proceedings  in  conformity  with  the  opinion  of  the  Appel- 
late Court  then  delivered.  (See  Rawson  v.  Corbett  et  al.  43  Dl. 
App.  127.)  Kawson,  plaintiff  in  error,  then  sued  out  this  writ 
of  error  to  the  Appellate  Court,  and  brought  the  record  here. 

There  is  a  preliminary  question  to  dispose  of.  It  is  sug- 
gested by  defendants  in  error  that  the  orders  and  judgment  of 
the  Appellate  Court  are  final  as  to  all  questions  of  fact.  Such 
is  not  the  law.  County  courts  in  this  State  (of  course  ex- 
cluding counties  in  which  probate  courts  have  been  estab- 
lished under  the  act  in  force  July  1,  1877,)  have  equitable 
jurisdiction  in  the  adjustment  of  the  accounts  of  guardians, 
and  in  such  cases  may  adopt  the  forms  of  procedure  in  equity. 
(In  re  Steele  et  al,  65  111.  322.)  And  in  the  late  case  of  Kingt- 
bury  V.  Powers,  131  111.  182,  this  court  held,  by  necessary 
implication,  that  it  had  power  to  adjudicate  in  respect  to 
controverted  questions  of  fact. 

Nine  errors  here  have  been  assigned  by  plaintiff  in  error 
upon  the  record  of  the  Appellate  Court,  and  three  of  these  it 
will  not  be  necessary  to  formally  notice.  No  cross-errors  have 
been  assigned  thereon  by  defendants  in  error. 

The  first  assignment  of  error  is,  that  the  Appellate  Court 
held  that  plaintiff  in  error  was  liable  for  $1470  interest  on 
what  is  called  in  the  record  the  Siedler  loan ;  and  the  second 
assignment  is,  that  said  court  erred  in  holding  plaintiff  in 
error  entitled  to  no  credits  on  account  of  said  loan.  These 
assignments,  as  we  understand  counsel,  refer  to  the  same 
subject  matter,  and  may  be  considered  together. 

The  above  mentioned  sum  of  $1470  is  made  up  by  three 
items  of  interest,  supposed  to  have  been  paid  on  the  Siedler 


Digitized  by  VjOOQ IC 


r 


Bawson  r.  GoRBBTT  et  aL  469 

i 

Opinion  of  the  Ck>iirt. 

loan  and  mortgage, — i.e.,  amount  paid  out  of  the  Schmidt 
rent,  $1013.20,  amount  paid  through  John  G.  Irwin,  $106.80, 
and  interest  from  February  12,  1885,  to  January  12,  1888, 
$350. 

It  is  admitted  by  defendants  in  error,  in  their  brief  and 
argument  filed  in  this  court,  that  the  Appellate  Court  erro- 
neously charged  plaintiff  in  error  with  "interest  on  Siedler 
mortgage  paid  out  of  Schmidt  rent,  $1013.20."  The  occasion 
for  this  admission  is,  that  said  court  also  charged  plaintiff  in 
error  with  the  full  amount  of  the  Schmidt  rent.  Bawson,  very 
clearly,  should  not  be  required  to  pay  this  $1013.20  twice.- 

The  $106.80  was  paid  by  Irwin,  acting  as  attorney  and 
agent  of  plaintiff  in  error,  out*  of  the  Taylor  fund,  hereinafter 
mentioned,  as  interest  on  the  Siedler  note  and  mortgage. 
Said  note  was  the  note  of  plaintiff  in  error  and  his  brother^ 
Samuel  Bawson,  given  by  them  for  their  own  debt  of  $2000, 
but  secured  by  a  mortgage  executed  by  Sylvania  E.  Bawson, 
wife  of  plaintiff  in  error,  and  mother,  by  a  former  husband, 
of  the  three  wards  of  plaintiff  in  error,  upon  lands  which  were 
her  own  separate  property.     Irwin  paid  in  settlement  of  said 
debt  and  mortgage  $2106.80,  the  $2000  being  the  principal^ 
and  $106.80  the  interest.     This  was  all  paid  out  of  the  Tay- 
lor fund,  which  belonged  to  the  wards.     At  the  trial  de  novo 
in  the  circuit  court,  plaintiff  in  error  presented  amended  ac- 
coants,  in  which  he  charged  himself  with  the  whole  of  the 
principal  of  the  Taylor  fund,  $6833,  and  if  he  is  charged  with 
interest  upon  the  whole  of  the  Taylor  fund,  as  was  done  by 
the  order  and  judgment  of  the  Appellate  Court,  then,  if  he  is 
also  chi^rged  with  the  item  in  question  of  $106.80,  he  is  forced 
to  pay  the  same  interest  twice. 

The  charge  of  $350  interest  must  have  arisen  from  a  mis- 
apprehension of  the  record  on  the  part  of  the  court,  for  if 
Irwin,  by  paying  the  $2106.80,  paid  up  in  full  the  amount  of 
both  principal  and  interest  due  on  the  note  and  mortgage, 
then,  manifestly,  no  interest  could  thereafter  accrue  thereon* 
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We  think  that  the  two  assignments  of  error  in  question  are 
well  assigned,  and  that  the  three  items  of  interest  based  on 
the  Siedler  transaction,  and  amounting  in  the  aggregate  of 
$1470,  should  be 'stricken  from  the  debit  side  of  the  accoants 
of  plaintiff  in  error. 

The  third  assignment  of  error  is,  that  the  Appellate  Court 
erred  in  holding  plaintiff  in  error  liable  for  interest  upon  the 
whole  of  the  Taylor  fund,  and  the  fourth  is,  that  it  was  error 
not  to  hold  him  liable  only  for  interest  upon  annual  balances; 
and  these  two  assignments  are  also,  so  connected  with  each 
other  that  they  can  be  disposed  of  together. 

That  which  is  called  the  Taylor  fund  amounted  in  the 
c^gg^egate,  as  already  stated,  to  $6833.  It  was  inherited  by 
the  three  wards  from  the  estate  of  their  grandmother,  and 
was  received  by  plaintiff  in  error,  their  guardian,  as  follows: 
$4863.69  on  February  11,  1882,  and  $1969.32- on  March  13, 
1883,  both  amounts  being  received  in  the  form  of  checks 
drawn  by  the  master  in  chancery.  These  checks  were  not 
collected  by  plaintiff  in  error  until  January  1, 1885,  when  they 
were  cashed  and  the  money  handed  over  to  Irwin  to  loan. 
Irwin  loaned  this  money  and  collected  interest  to  the  amount 
of  $1071.49,  as  found  by  the  Appellate  Court.  We  under- 
stand it  to  be  conceded,  and  plainly  it  could  not  well  be  con- 
troverted, that  plaintiff  in  error  is  liable  for  this  item  of 
interest.  The  total  amount  of  interest  on  the  Taylor  fund 
charged  by  the  Appellate  Court  to  the  debit  side  of  the  guard- 
ian's accounts  was  $2059.37.  In  making  up  this  latter 
amount,  the  court  charged  the  guardian  with  $987.88  of  in- 
terest that  he  never  received.  This  arose  from  the  fact  that 
through  neglect  of  statutory  duty  on  the  part  of  the  guardian, 
(Guardians  and  Wards  act,  sec.  22,)  the  sum  of  $4863.69  lay 
idle,  not  loaned  or  invested,  and  earning  nothing,  from  Feb- 
ruary 11,  1882,  until  January  1,  1885,  and  the  further  sum 
of  $1969.32,  by  like  neglect  of  duty,  was  left  in  like  condition 
from  March  12,  1883,  until  January  1,  1885. 
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Plaintiff  in  error  concedes  that  he,  as  guardian,  should  have 
been  charged  with  interest  on  money  in  his  hands  which  he 
failed  to  loan  when  he  might  have  done  so,  but  he  insists  that 
the  Appellate  Court,  in  charging  him  with  $987.88  interest 
not  collected,  assumed  that  the  whole  of  each  of  the  aforesaid 
installments  of  the  Taylor  fund  were  the  moneys  of  his  wards 
from  the  times  they  were  respeotiyely  received,  and  so  re- 
mained, continuously,  thenceforward,  and  until  January  1, 
1885.    In  other  words,  his  contention  is,  that  at  the  time  the 
first  installment  waa  received  the  wards  were  indebted  to  him 
in  considerable  amounts,  and  that  he  thereafter,  and  until 
January  1,  1885,  continued  to  make  advances  to  pay  for  their 
maintenance  and  education,  and  to  pay  other  sums  of  money 
that  were  charged  against  their  estate,  and  that,  therefore, 
annual  rests  should  have  been  made  in  computing  the  amount 
he  was  liable  to  pay  them  for  unearned  interest.    Defendants 
in  error  admit  that  the  correct  rule  in  stating  a  guardian's 
account  is  to  arrange  the  items  in  chronological  order,  and 
make  annual  rests,  etc.    They  insist,  however,  that  the  guard- 
ian having  chosen  to  state  his  accounts  in  the  manner  shown 
by  his  report,  and  no  objection  having  been  n^ade  thereto  by 
or  on  behalf  of  his  wards,  the  Appellate  Court  adopted  the 
proper  course  by  adding  to  the  accounts  such  items  as  he 
should  have  been  charged  with  but  were  omitted  by  him. 

We  are  inclined  to  concur  in  the  suggestion's  made  by  de- 
fendants in  error;  and  we  may  add,  that  in  this  case  the 
guardian  never  complied  with  his  statutory  duty  to  return  to 
the  county  court  which  appointed  him,  an  inventory  of  the 
real  and  personal  estate  of  his  wards ;  (1  Starr  &  Curtis'  Stat. 
chap.  64,  sees.  12,  13;)  that  he  wholly  and  persistently  neg- 
lected, for  a  period  of  seven  or  eight  years,  and  until  the  filing 
of  his  first  report  herein,  to  perform  the  further  duty  peremp- 
torily enjoined  by  the  statute,  (sec.  14,)  which  requires  that 
^the  guardian  shall,  at  the  expiration  of  a  year  from  his  ap- 
pointment, settle  his  accounts  as  guardian  with  the  county 
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court,  and  at  least  once  every  three  years;"  (see,  also,  sec. 
16 ;)  that  neither  in  his  original  report  and  accounts  presented 
to  the  county  court,  nor  in  his  amended  reports  and  accounts 
presented  in  the  circuit  court  at  the  time  of  the  hearing  and 
trial  of  this  proceeding,  did  he  make  any  claim  or  suggestion 
of  annual  rests,  or  that  at  any  time  during  his  administration 
of  the  estate  of  his  wards  such  wards  were  indebted  to  him, 
and  he,  therefore,  not  chargeable  with  interest  on  the  trust 
funds  that  came  to  his  hands  that  had  not  been  put  and  kept 
at  interest,  ill  conformity  with  the  requirements  of  the  statute. 
(Sec.  22.) 

It  would  be  an  arduous  and  unreasonable  burden,  and  one, 
perhaps,  impossible  of  accomplishment,  for  an  appellate  tri- 
bunal to  work  its  slow  way  through  a  voluminous  record, 
containing,  along  with  a  large  quantity  of  oral  and  other  tes- 
timony, the  accounts,  both  debits  and  credits,  of  the  guardian 
with  each  of  his  three  wards,  and  said  accounts  accompanied 
by  seven  lengthy  exhibits,  containing' the  items,  in  detail,  of 
seven  and  a  half  years'  administration  of  the  estates  of  said 
three  wards, — and  this,  for  the  purpose  of  ascertaining,  by 
comparison,  whether  or  not,  at  a  number  of  particular  dates, 
the  affairs  of  the  administration  were  in  such  condition  as 
that  interest  should  not  be  charged  upon  the  whole  bf  this 
trust  fund  called  the  Taylor  fund.  And  more  especially  ought 
not  such  a  task  to  be  undertaken,  when  the  guardian,  in  his 
report  and  accounts,  has  made  no  claim  of  that  sort,  and 
when  the  complicated  condition  of  his  accounts,  and  of  the 
several  trust  funds  committed  to  his  care,  is  owing  to  his  own 
negligence  and  his  failure  to  make  reports  as  required  bylaw. 

In  our  opinion  the  Appellate  Court  committed  no  error 
when  it  simply  added  to  the  accounts  presented  by  the  guard- 
ian such  items  of  charge  against  him  as  were  valid,  but 
omitted  from  the  report  presented  for  approval. 

It  is  urged  that  the  Appellate  Court  erred  in  holding  that 
plaintiff  in  error  was  not  entitled  to  one-third  of  the  rents  of 
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the  lands  of  which  his  wife  died  seized,  as  and  for  his  dower 
therein.  After  Brittania  S.  Ground,  ooe  of  the  wards,  became 
of  age,  and  Corbett,  the  present  guardian  of  the  other  two 
wards,  had  become  such  guardian,  plaintiff  in  error  conveyed 
the  residue  of  his  dower  interest  to  his  former  wards  in  con- 
sideration of  $800.  His  contention  is,  that  he  should  have 
been  allowed,  in  the  settlement  of  his  guardianship,  one-third 
of  the  rents  that  accrued  from  the  lands  of  his  deceased  wife, 
from  the  date  of  her  death  until  the  time  of  making  the  agree- 
ment to  convey  the  residue  of  his  dower  to  the  heirs. 

Section  18  of  the  Dower  act  makes  it  the  duty  of  the  heir 
or  next  freeholder  to  assign  dower  in  lands  of  which  any  per- 
son is  entitled  to  dower.  Section  19  provides  that  if  this  is 
not  done  within  one  month  after  the  death  of  the  deceased 
hasband  or  wife,  the  surviving  wife  or  husband  may  sue  for 
and  recover  dower  by  petition  in  chancery.  Section  21  pro- 
vides that  infants  may  petition  by  guardian  or  next  friend, 
and  that  when  an  infant  is  a  defendant  he  may  appear  by 
gaardian  or  guardian  ad  litem.  Section  41  provides  that 
whenever,  in  any  action  brought  for  the  purpose,  a  surviving 
husband  or  wife  recovers  dower  in  any  lands,  he  or  she  shall 
be  entitled  to  recover  reasonable  damages  from  the  time  of 
his  or  her  demand,  and  a  refusal  to  assign  reasonable  dower. 
And  section  43  makes  provision  for  heirs,  or,  if  under  age, 
their  guardians,  or  anv  other  persons  interested  in  the  lands, 
filing  a  petition  to  have  dower  assigned  to  any  person  entitled 
thereto. 

Atkin  V.  Merrellf  39  111.  62,  was  a  bill  in  chancery,  and  it 
was  there  held  that  a  widow  was  not  entitled  to  rents  and 
profits  as  damages  for  non-assignment  of  dower,  which  have 
accrued  prior  to  her  demand  for  dower  and  a  refusal  to  assign 
the  same ;  that  from  the  time  such  a  demand  is  made  she  is 
entitled  to  damages ;  that  a  third  of  the  rents  which  may  have 
accrued  after  the  demand  would  form  their  proper  measure, 
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and  that  the  commencement  of  a  suit  for  an  assignment  of 
dower  may  be  regarded  as  a  demand  therefor. 

Bonner  v.  Peterson,  44  111.  253,  was  also  a  bill  in  chaDcery, 
and  there  the  same  doctrine  was  held  as  that  held  in  Atkin  v. 
MerreU,  supra.  The  court,  in  its  opinion,  said :  "If  the  heir 
is  of  age,  then  the  demand  is  on  a  person  who  can  act,  and 
failing  to  comply  with  the  demand,  he  is  in  default,  and  the 
widow  is  entitled  to  damages  from  that  date.  *  ♦  *  It 
has,  however,  been  uniformly  held  that  the  commencement 
of  a  suit  for  dower  is  a  legal  demand  for  dower.  It  then  fol- 
lows, that  when  a  suit  is  commenced  against  the  minor  heir 
to  have  her  dower  allotted  to  her,  this  is  such  a  demand  as 
the  statute  contemplates,  and  from  that  time  the  widow  will 
be  entitled  to  damages  for  withholding  her  dower.  *  *  * 
It  then  follows,  that  the  heir  in  this  case  is  only  liable  to  dam- 
ages from  the  time  when  this  suit  was  instituted.  The  meas- 
ure of  such  damages  is  usually  the  net  profits  or  income  of 
one-third  of  the  estate  in  which  the  widow  has  dower.  *  *  * 
It  then  follows,  that  the  heir  in  this  case  should  be  required 
to  account  for  one-third  of  the  net  proceeds  of  the  rents  and 
profits  derived  from  the  real  estate  in  which  the  widow  is  en- 
titled to  dower,  received  from' the  corCimencement  of  this  suit 
in  the  court  below.  *  *  *  This  is  the  true  measure  of 
damages  in  this  case  for  the  delay  in  assigning  the  dower." 

Peyton  v.  Jeffries,  60  111.  143,  and  Strawn  v.  Straxon's  Heirs, 
id.  256,  are  to  like  effect  with  the  two  cases  above  mentioned; 
and  Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Curtenitis,  65 
HI.  120,  Simpson  v.  Ham,  78  id.  203,  Coxy.  Garst,  105  id.  342, 
Lennahan  v.  O'Keefe,  107  id.  620,  and  Cool  v.  Jackman,  13 
Bradw.  560,  and  probably  other  cases,  announce  the  same  rule. 

Among  the  authorities  relied  upon  by  plaintiff  in  error  in 
support  of  his  claim  that  he  is  entitled  to  one-third  of  the 
rents  derived  from  the  lands  of  which  his  wife  died  seized, 
during  the  time  that  elapsed  between  the  date  of  her  death 
and  the  date  when  he  sold  his  dower  right,  are  two  cases  de- 
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3  court, — Clark  v.  Bumside,  15  111.  62,  and  Len- 
e,  73  id.  405.  We  are  unable  to  see  in  what  way 
rnaide  assists  bis  claim.  It  seems  to  us  tbat  it 
ates  against  it.  Tbe  statute  tben  in  force,  (Bev. 
chap.  34,  sec.  31,)  as  well  as  the  statute  now  in 
arr  &  Curtis'  Ann.  Stat.  chap.  41,  sec.  43,)  gave 
dian  of  heirs  under  age  authority  to  petition  to 

assigned.  The  widow  in  Clark  v.  Burnside  was 
n  of  the  farm,  not  as  dowress,  but  by  virtue  of  her 
iirantine  given  her  by  the  statute  then  in  force, 
1845,  chap.  34,  sec.  27,)  and  it  was  held  that  not 
irdian  of  the  infant  heirs,  but  also  his  estate  after 

was  liable  for  tbe  damages  occasioned  the  wards 
Lrdian's  non-performance  of  duty  in  failing  to  in- 
eedings  for  the  assignment  of  dower,  and  then 
portion  of  the  farm  set  apart  to  his  wards. 
'8  V.  Henke,  supra,  it  was  held  that  where  a  widow 
in  fee  of  a  one-third  interest  in  mineral  land  and 

of  dower  in  the  other  two-thirds,  and  the  heir  was 
9  of  said  two-thirds,  and  they  made  an  agreement, 
nines  were  opened,  that  each  should  receive  one- 
rents  and  profits  of  the  mines,  such  agreement 
igarded  as  an  assignment  of  dower  as  to  the  two- 
[  further  held,  that  when  an  heir  of  lawful  age 
ssignment  of  dower  in  mineral  land,  by  giving  the 
listinct  portion  of  the  rents,  it  will,  if  fairly  made, 
ir  and  all  privies  in  estate,  and  also  held  that  an 

of  dower  may  be  made  by  parol.  We  have  no 
.  with  said  several  propositions  as  held  by  the  court,  ' 
tand  them  to  be  correct  statements  of  the  law ;  but 
ihing  in  them  that  conflicts  in  the  least  with  the 
)wn  in  the  line  of  casei  we  have  above  cited.  It  is 
le  justice  who  wrote i the  opinion  of  the  court  in  the 
?,  not  only  decided  that  case,  but  added  a  remark 
t  that  at  common  law  an  infant  heir  may  assign 
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dower ;  but  that  question  was  not  involved  in  the  case  that 
was  being  adjudicated,  and  was  palpably  obiter  dictum,  and 
possibly  in  conflict  with  some  things  either  said  or  held  in  one 
or  more  of  the  cases  cited  by  us.  But  whether  or  not  the 
dictum  is  a  correct  statement  of  the  common  law»  or  even  of 
the  law  that  is  in  force  in  this  State,  is  so  wholl][  immaterial 
in  the  decision  of  the  case  now  in  hand  that  we  do  not  deem 
it  worth  while  to  neglect  other  duties  in  order  to  consider  i)f 
the  matter,  and  so,  for  the  purposes  of  this  decision,  and  for 
that  purpose  only,  we  may  assume  the  law  to  be  that  an  in- 
fant heir,  or  his  guardian,  may,  either  of  them,  assign  dower. 
But  we  will  not  consider  that  subject  further  until  we  have 
disposed  of  another  matter. 

Upon  what  we  regard  as  the  real  issue  here, — whether  a 
surviving  husband  or  wife  who  has  a  dower  right,  but  whose 
dower  has  never  been  assigned,  and  no  demand,  or  what  is 
equivalent  to  a  demand,  had  been  made  for  its  assignment,  is 
entitled  to  receive  a  share  of  the  accrued  rents  and  ptofits, — 
some  cases  and  other  authorities  have  been  cited  as  to  the 
rule  that  obtains  in  other  jurisdictions.  It  may  be  that  a 
different  rule  has  been  announced  elsewhere  than  that  estab- 
lished in  this  State  by  a  long  line  of  adjudicated  cases.  If 
so,  we  may  say  that  the  rule  that  was  followed  by  the  Appel- 
late Court  in  deciding  this  branch  of  the  proceeding  now  at 
bar  has  been  enunciated  in  so  many  cases,  and  for  such  a 
long  period  of  time,  that  it  has  become  a  rule  of  property, 
and  must  be  adhered  to. 

We  will  go  back  now  to  a  matter  upon  which  considerable 
stress  seems  to  be  placed  by  counsel.  We  assumed,  for  the 
purposes  of  this  decision  only,  that  an  infant  heir  or  his 
guardian  may  make  a  valid  assignment  of  dower.  How  stands 
this  case  then?  It  is  conceded,  and  must  be,  that  dower  has 
never  been  assigned  by  any  proceedings  in  any  court,  that  a 
proceeding  of  that  kind  has  never  been  commenced  in  any 
court,  and  that  there  has  been  no  assignment  of  dower  by  any 
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aent  of  the 'infant*  heirs,  they  acting  or  agreeing 
r  in  their  own  behalf,  or  -through  any  agent  ap- 
lem selves.  It  is,  or  must  be,  also  conceded  that 
3ver  been  any  demand,  or  anything  equivalent 
,  made  by  plaintifif  in  error,  or  any  one  in  his 
LBsignment  of  dower,  upon  the  infant  heirs,  or 
m»  or  upon  any  one  authorized  to  act  for  thein, 
;hat  such  demand  was  made  upon  their  guardian. 
Baves  only  two  questions  to  be  solved.  Was  there 
ssigtiment  of  dower,  by  act  or  agreement,  of  any 
ed  to  so  act  or  agree  for  the  infant  heirs?  And, 
ly  demand  made  upon  their  guardian  to  assign 
■ 

to  the  first  question,  it  is  sufficiently  answered 
Qony  of  plaintiff  in  error  himself,  and  that  of  Ir- 
rney  and  agent,  given  at  the  hearing  of  the  cause, 
error,  testifying  in  respect  to  the  status  of  af- 
bime  he  sold  the  residue  of  his  dower  right,  swore 
lat  time  nothing  had  been  done  to  have  his  dower 
Lnd  Irwin  testified :  "I  knew  all  the  time  that  if 
ras  assigned,  he  (meaning  plaintiff  in  error)  was 
:  his  partnership  creditors."  And  besides  this, 
evidence  whatever  tending  in  the  least  degree  to 
le  infant  heirs  specially  authorized  any  one  to  as- 

And  even  if  the  general  rule  were  that  a  guard- 
jign  dower  for  his  wards,  yet  reasons  of  public 
)ublic  morality  alike  preclude  the  idea  that  where 
same  person  is  both  the  owner  of  the  dower  right 
rdian  of  the  infant  heirs,  he  may  lawfully  assign 
ch  guardian,  to  himself,  as  the  holder  of  the  dower 
,ke  an  agreement,  in  his  trust  capacity,  with  bim- 
in  his  own  interest,  to  give  to  himself,  in  lieu  of 
he  is  authorized  to  demand, — ^**an  assignment  of 
;ht," — something  else  that  he  is  not  authorized  to 
ept  under  certain  contingencies,  which  must  be 
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fonnd  to  exist  by  a  court  of  competent  jurisdiction.  Dower 
act,  sec.  39. 

The  second  question  above  suggested, — whether  there  was 
any  demand  made  upon  the  guardian  of  these  infant  heirs  to 
assign  dower  to  said  guardian, — is  suflSciently  answered  by 
what  we  have  said  in  regard  to  the  first  question.  It  seems 
to  us  that  it  would  be  absurd  for  a  person  to  make  a  demand 
upon  himself,  and  then  refuse  to  comply  with  such  demand. 
And  it  seems  to  us  monstrous  that  one  acting  in  his  own  be- 
half, as  the  owner  of  a  right  of  dower,  may  make  a  demand 
upon  himself,  as  the  guardian  and  trustee  of  infant  heirs,  and 
by  simply  refusing  or  neglecting  to  comply  with  such  demand, 
make  such  infant  heirs,  his  own  wards,  liable  to  pay  him 
damages. 

The  last  assignment  of  error  upon  the  Appellate  Court 
record  is  to  the  effect  that  said  court  erred  in  disallowing  the 
|300  attorney's  fees,  asked  by  plaintiff  in  error.  This  alle- 
gation of  error  is  suflSciently  answered  by  quoting  from  the 
opinion  filed  in  the  Appellate  Court  what  is  there  said  in  re- 
gard to  this  item,  and  adopting  that  as  expressiye  of  our  own 
views.  The  language  of  that  opinion  is,  substantially,  as  fol- 
lows :  "The  guardian  asks  credit  for  the  sum  of  $300  as  an 
attorney's  fee  paid  John  G.  Irwin  in  and  about  the  duties  of 
the  guardian  and  the  making  of  this  report.  The  guardian's 
own  failure  to  file  an  inventory  and  make  the  reports  required 
by  law  was  the  principal  cause  of  the  intricate  and  complex 
condition  in  which  the  accounts  are,  and  the  great  labor  re- 
quired in  attending  to  the  matter  is  owing  to  his  own  neglect, 
and  the  wards  ought  not  be  compelled  to  pay  for  that  service." 

It  follows  from  that  which  we  have  said,  that  we  find  no 
substantial  error  in  the  orders  and  judgment  of  the  Appellate 
Court,  other  than  in  charging  plaintiff  in  error  with  the  three 
items  regarding  interest  upon  what  is  called  the  Siedler  loan. 
Said  items  are,  respectively,  $106.80,  $1013.20  and  $350, 
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making  an  aggregate  of  $1470.  In  respect  to  these  three 
items  the  orders  and  judgment  are  reversed. 

Said  court,  in  stating  the  account  between  plaintiff  in  error 
and  his  ward  Brittania  S.  Ground,  found  that  there  was  due 
her  1969.40.  From  this  $969.40  should  be  deducted  one- third 
of  the  over-charge  of  $1470,  and  this  makes  the  true  and  cor- 
rect amount  due  said  ward  to  be  $479.40.  Making  a  like 
deduction  from  the  $2114.62  found* to  be  due  his  ward  Richie 
B.  Ground,  leaves  the  true  and  correct  amount  due  said  ward 
to  be  $1624.62.  And  making  a  like  deduction  from  the 
$1997.40  found  to  be  due  his  ward  William  T.  Ground,  leaves 
the  true  and  correct  amount  due  said  ward  to  be  $1507.40. 

The  findings,  orders  and  judgment  of  the  Appellate  Court 
are  in  part  affirmed  and  in  part  reversed.  The  cause  is  re- 
manded to  the  circuit  court  of  Madison  county  for  further 
proceedings  in  conformity  with  the  opinion  of  the  Appellate 
Court,  so  far  as  that  opinion  is  not  in  conflict  with  the  views 
herein  expressed,  and  also  in  conformity  with  this  opinion. 
Inasmuch  as  the  writ  of  error  herein  to  the  Appellate  Court 
has  resulted  in  reducing  the  amount  found  due  from  plaintiff 
in  error  to  his  wards  to  the  extent  of  $1470,  it  is  ordered  that 
the  costs  of  this  court  be  paid  by  the  defendants  in  error 

herein. 

Judgment  affirmed  in  part  and  in  part  reversed, 

Mr.  JuBTioB  Phillips,  having  heard  this  case  in  the  Appel- 
late Court,  took  no  part  in  this  decision. 
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The  Jacksonville,  Lotjibvillb  and  St.  Louis  Railway  Compakt 

Thij  Louisville  and  Nashville  Railroad  Company,     "  ' 
Filed  at  Mt.Vemon  June  19, 1894, 

I 

meaning  understood  and  intended  by  the  parties  at  the  time  of  its 
execution,  and  where  the  words  "terminal  facilities,"  as  used  in  a  rail- 
road lease,  have  a  meaning  understood  by  railroad  men,  it  will  be 
presumed  that  those  words  were  employed  by  the  parties  to  the  con- 
tract to  be  interpreted  in  accordance  with  such  general  understanding 
by  railroad  men. 

2.  A  lease  between  two  railway  companies  provided  for  the  payment 
of  rent  for  the  use  of  a  part  of  the  track  of  the  lessor  company  and  for 
terminal  facilities.  The  lessor  company  switched  cars  for  the  lessee 
company  over  tracks  leading  to  the  shops  of  a  car  works  company,  and 
sought  to  recover  switching  charges  therefor,  in  addition  to  the  amount 
agreed  in  the  contract  to  be  paid  for  terminal  facilities :  Held,  that  the 
car  works  track  was  not  a  part  of  the  lessor's  terminal  facilities,  and 
that  switching  cars  over  it  to  and  from  the  shops  was  a  service  separate 
and  distinct  from  the  services  included  in  the  contract,  and  that  the 
lessor  was  entitled  to  recover  the  amount  such  separate  service  was 
reasonably  worth.  / 

3.  Landlord  and  tenant— Wo 6iZt<y  of  9Vi.GCt%%or  of  lessee  for  rent 
Where  the  lessee  of  a  railroad  agrees,  on  behalf  of  itself  and  its  anc- 
cessors  and  assigns,  to  comply  with  the  terms  of  the  lease,  and,  among 
other  things,  to  pay  the  rent  reserved,  and  other  charges,  a  person  or 
company  who  succeeds  to  the  rights  of  the  lessee,  and  continues  to 
use  the  leased  premises  as  the  lessee  had  done,  will  become  liable  to 
pay  the  rent  specified  in  the  lease  to  the  lessor. 

4^  In  an  action  by  a  railway  company  against  ^he  successor  of  ita 
lessee,  the  courts structed  the  jury,  on  *behalf  of  the  plaintiff,  that 
if  they  believe,  from  the  evidence,  that  the  defendant  is  the  sncceasor 
of  the  lessee,  and,  as  such  successor,  came  into  possession  of  the  prop- 
erty, rights  and  franchises  of  the  lessee,  and  that  the  defendant,  sinee 
coming  into  such  possession,  had  been  operating  such  railway  and 
running  its  trains  over  the  plaintiff's  railroad,  and  using  the  terminal 
facilities  of  the  plaintiff  for  freight  and  passenger  business,  and  bad 
been  furnished  with  supplies,  etc.,  and  that  defendant  has  claimed 
the  right,  under  the  contract  of  leasing,  to  operate  its  trains  orer 
plaintiff's  railroad  between  the  points  named  in  the  lease,  and  to  nae 
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inal  facilities  in  its  business,  then  the  defendant  is  liable 
for  such  sum  as  they  might  find,  from  the  evidence,  was 
B  original  lease,  for  rent  of  track,  etc.:  Held,  that  the 
»a  not  erroneous. 

kion  by  the  lessor  against  one  as  the  successor  of  the 
parties  recognized  and  acted  under  the  contract  of  le^a- 
ind  binding  contract  between  them  during  the  time  the 
i  and  occupied  plaintiff's  property,  no  formal  assignment 
'  the  lessee  will  be  necessary  to  a  recovery  under  it  by 
r  a  breach  of  its  conditions. 

eovery  of  rent  under  common  coiAnts,  In  an  action  by  the 
oad,  under  the  common  counts,  the  plaintiff  is  not  bound 
sial  coirtract,  in  order  to  recover  a  reasonable  prioe  for 
oupation  of  its  property. 

•m  the  Appellate  Court  for  the  Fourth  District ; — 
t  court  on  appeal  from  the  Circuit  Court  of  Jef- 
Y\  the  Hon.  E.  D.  Youngblood,  Judge,  presiding. 

kn  action  of  assumpsit,  in  the  circuit  court  of  Jef- 
7,  brought  by  appellee,  to  recover  certain  indebt- 
Lst  appellant,  alleged  to  be  due  and  unpaid.  The 
contained  the  common  counts  and  one  special 
bter  being  upon  a  contract  therein  set  out,  entered 
appellee  and  the  Jacksonville  Southeastern  Eail- 
ly,  April  15,  1888,  and  alleging  that  appellant, 
to  the  rights,  property  and  franchises  of  the 
Southeastern  Eailway  Company,  became,  under 
.,  liable  to  appellee  for  the  use  and  occupation  of 
racks  between  Drivers  station  and  Mt.  Vernon, 
f  its  terminal  facilities,  passenger  and  freight  de- 
3rnon,  for  labor,  supplies  and  materials  furnished, 
ihing  cars  for  appellant  to  and  from  the  car  shops 
,  to  pay  the  several  amounts  therein  alleged  to 
wing.  To  the  declaration  the  defendant  pleaded 
ssue,  and  trial  was  had  by  jury,  resulting  in  ver« 
;ment  against  appellant  for  $5972.88.  On  appeal 
[ate  Court  this  judgment  was  affirmed. 


Digitized  by  VjOOQ IC 


^ 


483         J.,  L.  &  St.  L.  Ey.  Co.  v.  L.  &  N.  R.  R.  Ca. 
Opinion  of  the  Court. 

Messrs.  Morrison  &  Worthinoton,  for  the  appellant. 

Mr.  J.  M.  Hamill,  for  the  appellee. 

Per  Curiam  :  It  will  not  be  necessary  for  us  to  enter  npon 
any  extended  discussion  of  the  questions  presented  upon  this 
record  for  our  determination.  A  careful  and  painstaking  con- 
sideration has  satisfied  us  that  the  conclusion  reached  by  the 
Appellate  Court  was  correct,  and  tbe  following  opinion  of  that 
court  has  been  adopted,  as  meeting  the  objections  raised  and 
as  appropriately  expressing  the  views  entdrtained  by  us  upon 
questions  of  law  involved  in  the  case : 

Grebn,  J. :  "This  was  a  suit  in  assumpsit,  by  appellee, 
against  the  appellant,  brought  to  recover  rent  of  track,  rent 
of  depots  and  terminal  facilities  at  Mt.  Vernon,  for  supplies, 
material  and  labor,  and  for  switching  cars  by  appellee  for 
appellant  to  and  from  the  shops  of  a  company  in  Mt.  Vernon 
engaged  in  the  business  of  manufacturing  and  selling  railroad 
cars.  *  *  *  The  amount  recovered  is  made  up  of  J1250 
for  rent  of  the  five  miles  of  appellee's  track  between  Drivers 
and  Mt.  Vernon,  from  December  1,  1890,  to  May  1,  1891; 
$3069.67  rent  of  depots  and  terminal  facilities  at  Mt.  Vernon, 
and  supplies,  materials  and  labor  furnished  by  appellee  from 
October  4,  1890,  to  May  31,  1891 ;  and  $1653.21  for  switch- 
ing cars  by  appellant  to  and  from  the  Mt.  Vernon  Car  Shops, 
from  October  4,  1890,  to  Novembef  10,  1891. 

"The  evidence  shows  that  appellee  furnished  the  trackage, 
depots,  terminal  facilities,  supplies,  materials  and  labor  dar- 
ing the  periods  respectively  above  mentioned ;  that  the  prices 
charged,  and  so  allowed  by  the  jury,  were  correct,  and  in  ac- 
cordance with  the  terms  of  the  foregoing  contract,  and  that 
the  respective  amounts  so  allowed  were  due  and  unpaid  to 
appellee  when  this  suit  was  commenced.  The  evidence  also 
shows  that  from  October  4,  1890,  to  November  10,  1891,  >ap- 
pellee  switched  to  and  from  said  car  shops  1102  loaded  cars. 
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charged  two  dollars  per  car,  and  during  the  same 
led  in  like  manner  330  empty  cars,  for  which  it 
cents  per  car.  It  was  proved,  and  not  denied, 
)s  so  charged  for  switching  were  reasonable.  The 
noant  charged  therefor  was  $2369,  but  a  credit 
15.79  was  allowed,  because  the  switching  of  some 
),  amounting  to  the  latter  sum,  was  impr9perly 
the  tonnage  charge,  and  the  credit  was  properly 
vent  a  doable  charge  for  the  same  service,  thus 
3.31,  which  was  the  amount  allowed.  It  is  con« 
•ehalf  of  appellant,  that  this  balance,  due  as  a 
arge,  had  been  paid ;  but  an  examination  of  the 
he  record  satisfies  us  it  had  not  been  paid^  either 
n  part. 

t,  as  we  understand  it,  further  insists  that  the 
[lities  at  Mt.  Vernon  included  the  track  to  the  Mt. 
Works,  and  the  switchipg  of  cars  to  and  from  the 
not  be  charged  for,  under  the  contract,  as  a  sep- 
stinct  item,  at  so  much  per  car,  but  the  expense 
ce  must  be  estimated  upon  the  tonnage  basis,  as 
jaid  contract.  Our  construction  of  the  contract 
lit  this  interpretation.  We  must  give  it  the  mean- 
od  and  intended  by  the  parties  at  the  time  of  its 
Terminal  facilities,  as  understood  by  those  oper- 
ds,  do  not  include  tracks  other  than  those  used 
p  trains,  and  the  track  put  in  upon  the  property 
orks  company  was  not  used  for  that  purpose,  did 
)  the  appellee,  and  was  not  a  part  of  its  terminal 
appears  by  the  testimony  of  Dickson,  division 
mt  of  appellee, — a  witness  qualified,  by  his  ex- 
.  knowledge  of  such  matters,  to  testify  what  the 
1  understood  terminal  facilities  meant ;  and  we 
3e  words  were  employed  by  the  parties  to  the  con- 
iterpreted  in  accordance  with  such  general  under^ 
'ailroad  men.  Moreover,  at  the  time  said  contract 
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was  executed  the  car  works  shops  and  tracks  had  not  been 
built,  nor,  so  far  as  appears  by  the  evidence,  was  the  building 
thereof  then  contemplated.  We  hold  that  said  car  works 
track  was^not  a  part  of  appellee's  terminal  facilities,  and 
switching  cars  over  it,  to  and  from  the  shops,  was  a  service 
separate  and  distinct  from  those  services  mentioned  or  in- 
cluded in  the  contract,  and  that  appellee  is  entitled  to  recover 
the  amount  such  separate  service  was  reasonably  worth. 

"It  is  further  insisted,  on  behalf  of  appellant,  that  even  if 
the  trackage,  depots,  terminal  facilities,  supplies,  etc.,  were 
furnished,  as  claimed,  under  the  contract,  and  cars  were 
switched  to  and  from  said  car  works  shops  as  claimed,  and 
appellee  could  maintain  a  suit  therefor,  yet  appellant  was  not 
liable,  but  the  Louisville  and  St.  Louis  Railway  Company 
would  be,  because  it  was  the  successor  of  the  Jacksonville 
Southeastern  Railway  Company,  and  because  appellant  never 
owned  or  operated  any  railroad  until  February  1,  1891,  but 
the  Louisville  and  St.  Louis  Railway  Company  built  the  road 
from  Centralia  to  Drivers,  and  in  the  summer  of  1888  ab- 
sorbed the  Jacksonville  Southeastern  railway  and  became  its 
successor,  and  thereafter  operated  the  two  roads  from  Jack- 
sonville to  Mt.  Vernon,  and  because  appellant  had  no  contract 
with  appellee,  and  never  ran  a  train  over  its  road. 

"It  will  be  seen  by  referring  to  the  contract  between  the  ap- 
pellant and  the  Jacksonville  Southeastern  Railway  Company, 
dated  May  12, 1888,  that  the  latter  party  agreed,  on  behalf  of 
itself  and  its  successors  and  assigns,  to  comply  with  the  terms 
thereof  by\(jp  be  performed, — among  other  things,  to  pay  tLe 
rents  reserved,  and  other  charges,  for  the  term  of  five  years, 
beginning  April  15,  1888,  and  ending  April  16,  1893,  and 
thereafter,  until  abrogated  by  one  year's  written  notice  given 
by  the  party  desiring  to  terminate  said  contract.  We  have 
held  in  the  case  of  St,  Louis  and  Cairo  Railroad  Co.  v.  East 
St.  Louis  and  Carondelet  Railway  Co.  39  111.  App.  354,  affirmed 
by  the  Supreme  Court,'  (see  139  111.  401),  that  the  right  to  op- 
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erate  trains  of  one  company  over  the  railroad  track  of  another 
necessarily  includes  the  right  to  use  the  franchise  of  the  latter, 
aad  such  right  could  be  lawfully  leased  by  the  owner  of  the 
railroad  track  to  another  corporation.  And  we  also,  in  the  case 
cited,  held,  that  if,  after  a  railway  company  has  given  a  deed 
of  trust  upon  its  property  and  franchise,  it  leases  from  another 
company  the  right  to  use  its  track,  and  afterwards  the  deed 
of  trust  is  foreclosed  and  the  property  and  franchise  are  sold 
under  the  decree  in  foreclosure  to  a  third  company,  which 
continues  to  use  thd  leased  track  in  the  same  manner  the 
lessee  had  done,  such  purchaser  so  using  the  track  is  liable 
to  pay  the  rent  agreed  to  be  paid  by  the  lessee  to  the  lessor, 
as  provided  in  the  contract,  and  is  bound  by  the  terms  thereof. 
In  the  case  at  bar,  if  the  record  discloses  the  facts  to  be  that 
the  appellant  was  the  successor  of  the  Jacksonville  South- 
eastern Railway  Company,  and  used  the  track,  depots  and 
terminal  facilities  of  appellee,  and  was  furnished  by  it,  and 
used,  labor,  materials  and  supplies,  as  charged,  then  appel- 
lant was  liable  to  pay  for  the  same  in  accordance  with  the 
terms  of  the  contract,  and  was  bound  thereby  the  same  as 
though  it  had  executed  the  contract  originally. 

"We  are  satisfied  the  evidence  warranted  the  jury  in  find- 
ing that  appellant  was  the  successor  of  the  original  lessee, 
and  operated  its  trains  over  appellee's  track,  had  the  benefit 
of  appellee's  franchise,  and  the  use  of  its  depots  and  terminal 
facilities,  and  was  furnished  by  appellee  with  labor,  materials 
and  supplies,  in  the  same  manner  its  predecessor  had  been ; 
that  the  switching  service  charged  as  a  separate  item  was 
performed  by  appellee  for  appellant,  and  the  latter  was  liable 
therefor. 

"Appellant  was  incorporated  January,  1890,  and  the  pur- 
pose, as  shown  by  the  articles  of  incorporation,  was  to  lease 
or  purchase,  own  and  operate,  a  railway  through  the  several 
named  counties  to  Centralia.  On  July  1,  1882,  the  Jackson- 
Tille  Southeastern  Railway  Company,  then  owning  the  railway 
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eompleied  from  Jacksonville  to  Litchfield,  and  desiring  to  ex- 
tend it  to  Centralia,  gave  a  trust  deed,  executed  by  its  presi- 
dent, William  S.  Hook,  to  secure  the  payment  of  money  loaned 
for  the  purpose  of  building  such  extension.  The  debt  so  se- 
cured was  evidenced  by  the  bonds  of  the  company,  and  was, 
by  the  terms  of  the  deed,  made  a  lien  on  the  railway  from 
Jacksonville  to  Centralia,  and  all  the  corporate  property  and 
franchises  then  owned,  or  that  were  thereafter  acquired,  by 
the  company.  This  deed  of  trust  was  foreclosed  at  the  Feb- 
ruary term,  1890,  of  the  Marion  circuit  court,  and  by  virtue 
of  the  decree  entered  in  that  proceeding,  the  master  in  chan- 
cery sold  all  the  mortgaged  property  to  a  committee,  repre- 
senting the  mortgage  creditors,  who  paid  the  full  amount  of 
their  bid,  except  $11,205  paid  in  cash,  in  the  bonds  secured 
by  the  trust  deed,  and  received  the  master's  deed  for  the 
property  sold,  October  4,  1890.  On  January  23,  1891,  this 
committee,  in  consideration  of  the  payment  to  them  of  $1,- 
187,200  in  the  first  consolidated  mortgage  bonds  of  the  ap- 
pellant, conveyed  all  of  said  property  to  William  Elliott,  and 
he,  on  the  same  day,  deeded  all  of  said  property  to  the  ap- 
pellant, in  consideration  of  $1,180,200  paid  in  said  first 
consolidated  mortgage  bonds,  and  $1,500,000  paid  in  the 
capital  stock  of  appellant,  and  it  became  the  owner  of  all  the 
railway  from  Jacksonville  to  Centralia,  and  all  the  property 
and  franchises  the  Jacksonville  Southeastern  Railway  Com- 
pany had  formerly  owned.  This  last  named  company  ceased 
to  exist  on  October  4,  1890,  by  reason  of  the  sale  then  made 
of  all  its  property,  and  we  think  the  evidence  in  the  record 
(which  is  not  fully  set  forth  in  the  abstract)  justified  the  jury 
in  finding  that  appellant  became  its  successor  on  that  date, 
and  operated  freight  and  passenger  trains  over  the  entire  line 
from  Jacksonville  and  Springfield  to  Mt.  Vernon  during  all 
the  period  within  which  the  indebtedness  sued  for  had  accrued. 
"The  circumstances  attending  the  master's  sale,  the  char* 
acter  of  the  payments  made  to  him,"  the  subsequent  convey- 


Digitized  by  CjOOQ IC 


L.  &  St.  L.  Ey.  Co.  v.  L.  &  N.  R.  E.  Co.         487 
Opinion  of  the  Court. 

B  bidders  to  Elliott  and  by  him  to  appellant,  both 
e  same  day,  th*e  fact  that  the  mortgage  bonds  of 
)rmed  the  entire  consideration  for  the  conveyance 
id  a  large  part  of  the  consideration  for  the  convey- 
ellant,  and  the  further  fact  that  William  S.  Hook 
)sident  of  the  Jacksonville  Southeastern  Eailway 
ad  one  of  the  incorporators  of  appellant  company, 
d  January  18,  1890, — one  month  before  the  said 
proceedings  were  commenced, — for  the  express 
purchasing  the  railway  property  and  franchises 
master,  all  indicate  that  the  purchase  was  made, 
for  appellant,  in  pursuance  of  a  previous  arrange- 
3ept  its  mortgage  bonds  in  payment  of  the  debt 
the  deed  of  trust,  and  permit  appellant,  from  the 
,  to  enter  into  the  possession  of  and  operate  its 
the  railway  that  was  sold.  Furthermore,  there 
3e  tending  to  prove  that  William  S.  Hook  was  the 
'  appellant,  and  notwithstanding  he  denied  the  fact, 
iry  believed  the  witnesses  for  appellee,  tbey  could 
id  he  was  such  president,  and  it  is  admitted  Mar- 
ras  the  auditor  of  appellant.  It  also  appears  the 
Q  this  case  was  served  on  Lutz  as  agent  of  appel- 
.  is-  not  denied  he  was  its  agent  at  Mt.  Vernon, 
tion  to  the  evidence  already  mentioned,  the  evi- 
iUtz  and  Dickson,  the  depositions  of  Enott  and 
d  the  letters  of  Marcus  Hook,  as  auditor,  attached 
thereto,  the  statements  of  William  S.  Hook  and 
correspondence  as  president,  and  that  of  Marcus 
uditor  of  appellant,  with  the  officers  of  appellee, 
the  finding  that  from  and  after  October  4,  1890, 
;  the  entire  period  within  which  the  indebtedness 
crued,  appellant  was  the  successor  of  the  lessee  in 
jt  of  April  16,  1888,  claiming  the  same  rights  said 
lired  thereby,  and,  as  such  successor,  recognizing 
mtract  as  existing  and  binding  upon  it,  used  the 
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track  and  franchises  of  appellee  between  Drivers  and  Mt.  Ver- 
non, and  its  depots  and  terminal  facilities  there,  and  the  labor, 
materials  and  supplies  furnished  by  appellee,  as  charged,  in 
operating  its  trains  and  carrying  on  its  railway  business,  and 
that  the  switching  service  before  mentioned  was  performed  by 
appellee  for  the  appellant,  aS' claimed.  The  amount  recov- 
ered, comprising  the  several  items  as  set  out  in  this  opinion, 
was  due  and  owing  to  appellee,  and  the  jury  rightfully  found 
appellant  liable  therefor. 

"We  find  no  reversible  error  in  the  ruling  of  the  court  in 
admitting  or  refusing  to  admit  evidence. 

"The  claim -by  appellant  that  the  Louisville  and  St.  Louis 
Railway  Company  was  the  successor  of  the  lessee  in  said  con- 
tract, and  operated  the  trains  over  appellee's  track,  and  used 
the  terminal  facilities,  labor,  supplies  and  materials  furnished 
by  appellee,  is  not  supported  by  the  evidence.  The  Loois- 
ville  and  St.  Louis  Railway  Company  owned  no  engines,  cars 
or  equipments  and  operated  no  trains. 

"The  first  instruction  given  for  plaintiflF  is  as  follows : 

"*No.  1.  If  the  jury  believe,  from  the  evidence,  that  the 
defendant  is  the  successor  of  the  Jacksonville  Southeastern 
Railway  Company,  and  as  such  successor  came  into  the  pos- 
session of  the  property,  rights  and  franchises  of  the  Jackson- 
ville Southeastern  Railway  Company,  and  that  the  defendant, 
since  it  first  came  into  possession  of  the  railway  formerly 
owned  by  the  Jacksonville  Southeastern  Company,  had  been 
operating  such  railway  and  running  its  trains  over  the  rail- 
road of  the  plaintiff  between  Drivers  station  and  Mt.  Vernon 
and  between  Mt.  Vernon  and  Drivers  station,  and  using  the 
terminal  facilities  of  the  plaintiff  for  freight  and  passenger 
business  at  Mt.  Vernon,  and  has  been  furnished  with  supplies 
and  materials  and  labor  and  services  about  the  transaction  of 
its  business  by  the  plaintiff  while  it  was  operating  its  trains 
over  plaintiff's  road  between  the  places  above  mentioned,  and 
defendant  has  claimed  the  right,  under  contract  of  April  15, 
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1888,  between  the  plaintiff  and  the  Jacksonville  Southeastern 
•  Bailway  Company,  to  operate  its  trains  over  plaintiff's  rail- 
road between  the  places  above  mentioned,  and  to  use  plaintiff's 
terminal  facilities  at  Mt.  Vernon  for  the  transaction  of  its 
freight  and  passenger  business,  then  the  defendant  is  liable 
to  the  plaintiff  for  whatever  sum  you  find,  from  the  evidence, 
to  be  due  under  the  contract  of  April  15,  1888,  for  rent  of' 
track,  terminal  facilities,  supplies  and  materials,  labor  and 
services  furnished,  if  any,  by  the  plaintiff  from  the  time  de- 
fendant first  commenced  to  operate,  and  run  its  trains  over 
plaintiff's  railroad  until  May  31,  1891.' 

''Appellant  complains  of  this  instruction,  and  insists  it  was 
calculated  to  mislead  the  jury;  that  'it  was  intended  by  the 
court  that  the  jury  should  understand  it  as  laid  down  as  law, 
that  the  Jacksonville,  Louisville  and  St.  Louis  Railway  Com- 
pany, by  virtue  of  the  several  conveyances,  thereby  became 
liable  to  the  Louisville  and  Nashville  Railway  Company.' 
We  do  not  think  the  court  gave  the  instruction  with  the  intent 
the  jury  should  so  understand  it,  or  that  they  did  so  under- 
stand it.  On  the  contrary,  nothing  in  the  instruction  conveys 
such  meaning,  but  it  is  therein  clearly  stated  that,  to  entitle 
plaintiff  to  recover  under  the  contract  of  April  16, 1888,  certain 
facts  must  be  first  proven.  It  was  intended  to  inform  the 
jury  that  plaintiff  had  a  right  to  recover  under  the  specific 
contract  set.  up  in  said  special  count  of  the  declaration,  pro- 
vided such  proof  was  made.  Evidence  was  introduced  strongly 
tending  to  prove  the  several  facts  stated  in  the  instruction, 
hence  it  was  based  on  evidence,  and  the  plaintiff  was  entitled 
to  have  it  given  to  the  jury  as  a  correct  proposition  of  law 
when  applied  to  a  certain  state  of  fact. 

"What  has  been  already  said  will  apply  to  the  objections 
made  by  appellant  to  the  second  instruction  given  for  plaintiff. 

"The  plaintiff's  sixth  instruction  is  more  voluminous  than 
was  necessary,  but  was  not  calculated  to  mislead  the  jury. 
They  must  have  understood  by  it,  that  if,  from  the  evidence. 
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ihey  found  defendant,  in  conducting  and  carrying  on  its 
freight  and  passenger  tra£Gic,  used  the  track  of  plaintiff  be-  • 
tween  Drivers  and  Mt,  Vernon,  and  its  depot  and  terminal 
facilities  there,  defendant  was  liable  to  pay  plaintiff,  for  such 
use  and  occupation,  the  amount  they  found,  from  the  evidence, 
such  use  and  occupation  were  reasonably  worth.  This  was 
-the  law  in  that  state  of  fact.  Under  the  common  counts 
plaintiff  was  not  bound  to  prove  a  special  contract  in  order 
to  recover  a  reasonable  price  for  the  use  and  occupation  of 
its  property. 

"Plaintiff's  seventh  instruction  could  not  have  prejudiced 
defendant,  but  imposed  upon  plaintiff  the  burden  of  proving 
the  assignment  to  it  of  the  contract  of  lease  before  it  would 
be  entitled  to  recover.  This  was  requiring  more  of  plaintiff 
than  was  necessary.  If  plaintiff  and  defendant  recognized 
and  acted  under  said  contract  as  a  valid  and  binding  contract 
between  them  during  the  time  defendant  used  and  occupied 
plaintiff's  property,  no  formal  assignment  of  the  contract  was 
necessary  to  a  recovery  under  it  by  plaintiff  for  a  breach  of 
its  conditions. 

"The  refusal  by  the  court  to  give  the  seventh,  eighth,  ninth 
ahd  tenth  instructions,  asked  for  on  behalf  of  defendant,  is 
also  assigned  as  error.  The  seventh  had  no  proper  applica- 
tion to  the  facts  proven,  and  was  properly  refused.  The 
eighth  instruction  was  calculated  to  mislead  the  jury,  and  was 
not  based  On  the  evidence.  It  was  not  error  to  refuse  it.  The 
ninth  instruction  was  misleading*  and  superfluous.  The  jury 
had  full  and  correct  information  given  it  by  the  court  touch- 
ing the  same  matters  in  the  first,  second  and  third  instruc- 
tions given  on  behalf  of  plaintiff,  and  it  was  not  necessary  to 
a  fair  trial  that  the  same  should  be  repeated.  The  court  did 
not  err  in  refusing  to  give  defendant's  ninth  instruction.  The 
tenth  refused  instruction  does  not  state  the  law,  as  we  under- 
stand it,  and  ought  not  to  have  been  given. 
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I  no  reversible  error  in  giving  the  instructions  on 

plaintifiF,  or  refusing  to  give  those  which  the  court 

give  for  defendant. 

jgnient  is  affirmed.'' 

no  substantial  error  in  the  record,  the  judgment  of 

ate  Court  will  be  affirmed. 

Judgment  qfirmed. 


Dhb  Woreingmbn's  Banking  Company  et  al, 

V. 

Philip  Wolff,  Collector. 

Filed  <it  ML  Vernon  June  19, 1894. 

PION — county  board — reviewing,  reducing  or  increasing  tht 
Under  section  86  of  the  Revenue  law,  as  amended  In  1891, 
of  the  county  board  to  review  and  reduce  assessments  on 
of  individual  property  owners,  so  far  as  it  applies  to  assess- 
e  prior  to  the  fourth  Monday  of  June,  is  purely  appellate, 
ise  only  when  an  appeal  has  been  taken  in  the  manner  pre- 
the  amendatory  act.  Any  attempt  by  the  county  board  to 
issessment  made  prior  to  the  fourth  Monday  of  June,  except 
:rom  the  town  board  of  review,  is  without  legal  authority, 
rative  and  void. 

•e  the  county  board  attempts  to  reduce  assessments  on  com- 
sented-  to  it  in  the  first  instance,  and  not  on  appeal  from  the 
board  of  review,  its  action  will  be  ineffectual,  and  such  at- 
sduction  will  not  authorize  an  addition  to  the  asvsessment  of 
lal  property  of  a  town  to  make  up  the  alleged  deficiency 
such  attempted  reduction. 

e  a  county  board  may  equalize  assessments,  it  has  no  power 
reduce  the  assessment  above  or  below  the  amount  returned 
essors,  and  if  the  aggregate  assessment  is  raised  above  that 
le  oollection  of  the  increased  taxes  on  such  assessment  may 
5d  in  a  court  of  equity. 

3ounty  board  acts  illegally  in  changing  assessments,  its  action 
itiate  or  change  the  legal  acts  of  the  assessors  of  the  towns, 
legally  changed  or  vacated,  the  assessments  are  binding  on 
lyers. 
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Brief  for  the  Appellants. 

6.  Same— county  board—juriadiclion  prior  to  1892»  As  the  Revenue 
law  stood  prior  to  the  amendment  of  June  17, 1891,  county  boards,  in 
oounties  under  township  organization,  had  no  appellate  jurisdiction 
over  the  action  of  township  boards  of  review,  and  no  original  juris- 
diction  to  hear  complaints  of  persons  aggrieved  by  the  assessment  of 
their  property,  except  in  case  of  property  assessed  after  the  first  Mon- 
day of  June. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
A.  S.  WiLDERMAN,  Judge,  presiding. 

Messrs.  Wise  &  McNulty,  for  the  appellants : 

Where  an  assessment  of  personal  property  is  made  by  the 
local  assessor  at  a  certain  valuation,  and  the  amount  is  sub- 
sequently increased  by  persons  without  lawful  authority,  in- 
junction will  lie  to  restrain  the  collection  of  the  taxes  upon  the 
increased  valuation.  Glasford  v.  Domy,  2  Bradw.  521;  Cleg- 
horn  V.  Poatlewaite,  43  111.  428 ;  McConkey  v.  Smith,  73  id.  313 ; 
Bank  v.  Cook,  77  id.  623 ;  Sivwright  v.  Pierce,  108  id.  133 ; 
Darling  v.  Gunn,  50  id.  424;  Kimball  v.  Trust  Co.  89  id.  611. 

All  the  property  of  the  town  of  East  St.  Louis  ^as  assessed 
before  the  fourth  Monday  in  June,  1892,  by  the  local  assessor. 
The  town  board  of  review  met  on  the  fourth  Monday  of  June, 
and  heard  complaints,  overruled  the  objections  and  sustained 
the  local  assessor.  The  county  board,  when  it  met,  could  only 
raise  the  assessments  in  two  instances :  First,  when  the  prop- 
erty had  been  assessed  after  the  fourth  Monday  of  June; 
{CoMaugh  v.  Huck,  86  111.  600 ;)  second,  when  the  owner  had 
made  application  to  the  town  board  to  have  his  assessment 
revised,  and  had  given  notice  in  writing  to  said  town  board 
that  he  would  appeal  from  the  decision  to  the  county  board. 
Rev.  Stat.  chap.  120,  sec.  86.' 

The  assessment  made  by  the  local  assessor,  and  sustained 
by  the  town  board,  was  the  assessment  for  the  township  of 
East  St.  Louis,  and  when  the  county  board  attempted  to  re- 
vise the  assessment  by  hearing  the  complaints  and  objections 
of  persons  who  never  gave  notice  in  writing  to  the  town  board 
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should  appeal  from  its  decision,  and,  acting  on  such 
B  and  objections,  revised  the  assessment  by  making 
1  to  the  amount  of  $589,984  on  East  St.  Louis  prop- 
'  action  was  illegal.  They  had  no  power  iip  hear  and 
assessments  by  making  such  reductions.  Coolbaugh 
$6  111.  600. 

tibsequent  action  in  attempting  to  equalize  by  add- 
kSt  St.  Louis  property  $596,300,  was  also  illegal. 
.  Trust  Co,  89  111.611. 

personal  property  in  the  county  being  assessed  at 
6  per  cent  of  its  real  value,  the  county  board,  in  rais- 
.ssessment  one, hundred  per  cent  on  complainants' 
•  personal  property  in  East  St.  Louis  township,  and 
ig  the  assessment  on  personal  property  in  other 
J  in  the  county.  Violated  the  constitutional  require- 
miformity  in  taxation,  and  made  the  raise  or  excess 
Bureau  County  v.  RaUroad  Co.  44  111.  229 ;  Pelton  v. 
1  U.  S.  143 ;  Cummings  v.  Bank,  id.  153 ;  Railroad 
wne  County,  44  111.  240 ;  Law  v.  People,  87  id.  385. 
ard*s  action,  instead  of  equalizing,  produced  an  in- 

Trust  Co.  V.  Heston,  83  Iowa,  378. 
^gregate  valuations,  as  made  by  the  assessors  of  the 
owns,  were  $13,141,422.  This  was  raised  to  $13,- 
or  a  raise  of  $11,580  over  the  aggregate  assessments, 
t  raise  of  nearly  nine-tenths  of  one  per  cent.  In  Buck 
,  78  III.  560,  a  raise  of  a  trifle  over  one- fourth  of  one 
was  sustained,  but  surely  this  large  increase  was  un- 
y,  and  consequently  illegal. 

coanty  board  deemed  the  assessment  of  the  township 
St.  Louis  as  unequal, — too  high  or  too  low, — they 
jave  ordered  a  new  assessment,  and  instructed  the 

whether  to  increase  or  diminish  the  assessment, 
at.  chap.  120,  sec.  97.)  The  county  board  could  not 
le  province  of  the  assessor,  and  practically  make  a 
^ssment,  as  they  did. 
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Mr.  M.  W.  SoHABFEB,  state's  Attorney,  for  the  appellee : 

It  is  contended  by  appellants,  that  "when  an  assessment  of 
personal  property  is  made  by  the  local  assessor  at  a  certain 
valuation,  and  the  amount  is  subsequently  increased/*  etc., 
injunction  will  lie, — citing  a  number  of  authorities.  In  an- 
swer to  this  we  claim  that  the  decisions  do  not  meet  the  facts 
in  this  case,  as  there  was  no  alteration  or  increase  of  indi- 
vidual assessments  of  the  appellants;  and  ^furthermore,  the 
decisions  have  been  overruled  in  Humphreys  v.  Nelson,  115 
111.  45. 

There  is  no  requirement  of  our  statute,  and  no  decision  of 
any  court,  that  requires  any  notice,  to  give  the  county  board, 
at  its  July  session,  sitting  as  a  board  of  equalization,  power 
and  jurisdiction  to  act.  The  Revenue  act  of  our  statute  alone 
prescribes  the  duty  of  the  county  board  when  it  is  acting  as 
a  board  of  equalization. 

The  law  is  a  public  one,  which  prescribes  the  duties  and 
designates  the  time  of  meeting  of  the  board,  and  all  citizens 
are  bound  to  take  notice  of  it.  Adsit  v.  Lieb,  76  111.  198 ; 
Porter  v.  Railroad  Co,  id.  561. 

This  is  all  the  notice  required  by  the  statute,  and  it  is  **due 
process  of  law,''  within  the  meaning  of  that  term,  so  far  as  it 
is  applicable  to  questions  involved  in  the  exercise  of  the  power 
of  taxation.  McMillen  v.  Anderson,  95  U.  8.  37;  State  Rail- 
road Tax  cases,  92  id.  67 5 ;.  Kentucky  Railroad  Tax  cases,  115 
id.  521.       ^ 

If  a  board  of  supervisors  act^  illegally  in  changing  assess- 
ments, it  will  not  vitiate,  alter  or  change  the  legal  acts  of  the 
assessors  of  the  towns.  Until  legally  changed  or  vacated 
their  assessments  are  binding  on  tax-payers.  State  v.  AUen, 
43  111.  456. 

These  appellants,  before  they  can  have  any  standing  in 
a  court  of  equity,  must  first  do  equity.  They  should  have 
paid  the  amount  due  according  to  the  original  assessment,  or 
tendered  it  to  the  collector.     This  is  not  alleged  in  the  bill  of 
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and  does  not  appear  in  the  testimony.     The  alle- 
they  are  ready  and  willing  to  pay  is  not  sufficient. 

ICE  Bailey  delivered  the  opinion  of  the  Court : 

a  bill  in  chancery,  brought  by  the  Workingmen's 
3mpany  and  various  other  parties,  all  tax-payers 
2  of  East  St.  Louis,  in  St.  Clair  county,  against 
iff,  town  collector,  and  Arthur  W.  Herr,  county 
k)  restrain  the  collection  of  a  portion  of  the  taxes 
3on  the  personal  property  of  the.  complainants  for 
892.  The  facts  appearing  by  the  pleadings  and 
in  substance,  as  follows : 

»ar  1892,  the  personal  property  of  the  complainants 
ed  by  the  township  assessor,  the  assessment  of  not 
property,  but  of  all  the  property  in  the  township, 
pleted  and  returned  by  the  assessor  prior  to  the 
Qday  of  ^une  of  that  year.  The  valuations  phiced 
complainants'  property  were  satisfactory  to  them, 
meeting  of  the  town  board  of  review,  which  con- 
fourth  Monday  of  June,  1892,  the  complainants, 
^ent,  went  before  the  board  for  the  purpose  of  ascer- 
ether  any  complaints  had  been  filed  by  other  parties 
assessments  were  too  low,  bux  found  none,  and  no 
the  assessments  was  made  by  the  town  board.  The 
mts,  by  their  bill,  allege  and  admit,  that  they  were 
fied  with  the  assessments  so  made  and  confirmed, 
jady  and  willing,  and  by  their  bill  offer,  to  pay  the 
aded  upon  the  assessment  of  their  personal  property 
>y  the  assessor. 

other  persons,  however,  appeared  before  the  town 
1  filed  objections  to  the  assessments  against  their 
but  those  objections  were  all  overruled,  and  the  as- 
for  the  town  was  returned  to  the  county  clerk  pre- 
made  by  the  township  assessor.  It  does  not  appear 
of  the  parties  filing  objections  to  their  assessments, 
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gave  notice  in  writing  to  the  town  bcJard,  that  they  would  ap- 
peal from  its  decision^to  the  county  board. 

The  county  board  met  on  the  second  Monday  of  Jnly,  as 
provided  by  statute,  and  at  that  meeting,  the  matter  of  the 
equalization  of  the  assessments  made  by  the  various  township 
assessors  of  the  county  came  before  the  board.  A  large  num- 
ber of  objections  and  complaints  in  respect  to  individual 
assessments  were  presented  to  the  board  by  various  of  the 
parties  assessed.  The  objections  and  complaints  thus  pre- 
sented embraced  most  if  not  all  those  which  had  been  filed 
before  the  town  board,  together  with  many  others  which  seem 
to  have  been  presented  to  the  county  board  in  the  first  in- 
stance. These  various  individual  complaints,  as  well  as  the 
matter  of  equalizing  the  assessments  between  the  towns,  were 
referred  by  the  board  to  its  committee  on  equalization,  and 
that  committee  afterwards  submitted  its  report,  in  which  it 
stated,  among  other  things,  that  a  large  number  of  appeals 
from  the  different  boards  of  review  had  come  before  it,  and 
that  the  several  complaints  made  had  been  investigated,  and 
that  the  committee  had  spent  one  day  in  East  St.  Louis,  in 
order  to  personally  inspect  the  several  tracts  of  land  where 
complaints  as  to  the  assessments  had  been  filed,  and  the  com- 
mittee found  it  necessary,  and  were  compelled,  in  order  that 
justice  might  be  done,  and  that  the  assessment  might  be  prop- 
erly equalized,  to  make  several  sweeping  reductions.  The 
committee  thereupon  recommended  a  large  number  of  reduc- 
tions in  the  assessments  upon  particular  tracts  of  land,  some 
of  the  reductions  being  of  very  large  amounts.  Most  of  the 
tracts  upon  which  the  assessments  were  thus  reduced  were 
situate  in  the  town  of  East  St.  Louis.  The  total  amount  of 
reductions  thus  made  on  complaint  of  individual  owners  of 
the  tracts  of  land  assessed  was  $649,049.  Other  reduction^ 
were  recommended  of  certain  rates  per  cent  upon  the  assess- 
ments of  the  lands  and  town  lots  in  various  towns  of  the  county, 
sufficient  to  increase  the  aggregate  reductions  to  1773,375. 
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To  balance  these  reductions,  so  as  not  to  rednce  the  aggre- 
gate assessment  of  the  connty,  an  addition  was  made  of  vari- 
oas  rates  per  cent  to  the  assessed  valuation  of  the  lands  and 
town  lots  in  various  of  the  towns  in  the  county,  and  it  was 
further  recommended  that  an  addition  of  one  hundred  per 
cent  be  made  to  the  assessment  of  the  personal  property  in 
the  town  of  East  St.  Louis,  the  aggregate  of  the  last  item  of 
increase  being  $346,065,  and  the  aggregate  of  all  the  increase 
in  the  various  assessments  thus  recommended  }>eing  $784,702. 
The  report  of  the  committee  on  equalization  was  adopted  by 
the  county  board,  and  the  taxes  for  the  year  1892,  were  sub- 
sequently extended  upon  the  assessment  as  thus  equalized. 
In  this  way  the  taxes  upon  the  complainants*  personal  prop- 
erty for  that  year  were  doubled,  and  the  present  bill  was 
brought  to  enjoin  the  collection  of  the  taxes  extended  upon 
the  increased  valuation  thus  placed  upon  their  property. 

The  cause  was  heard  in  the  court  below  on  pleadings  and 
proof,  and  at  such  hearing,  a  decree  was  rendered  dismissing 
the  bill  for  want  of  equity.  To  reverse  that  decree,  the  com- 
plainants have  appealed  to  this  court. 

It  is  contended  that  the  county  board,  in  sustaining  the 
complaints  of  individual  property-owners  and  reducing  their 
assessments,  acted  without  jurisdiction  or  lawful  authority, 
and,  consequently,  that  such  reductions  in  the  assessments 
were  void,  and  it  is  argued  that  the  increase  of  the  assessment 
upon  the  personal  property  in  East  St,  Louis  one  hundred 
per  cent — an  increase  necessitated  and  justified  only  by  such 
reduction — was  also  void. 

As  the  revenue  law  stood  prior  to  the  amendment  of  June 
17,  1891,  (Laws  of  1891,  page  187,)  county  boards  in  counties 
under  township  organization,  had  no  appellate  jurisdiction 
over  the  action  of  township  boards  of  review,  and  no  original 
jurisdiction  to  hear  complaints  of  persons  aggrieved  by  the 
assessment  of  their  property  except  in  case  of  property  as- 
sessed after  the  first  Monday  in  June.  By  section  86,  of 
32— 350  III. 
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chapter  120,  of  the  Bevised  Statutes,  as  that  section  stood 
prior  to  the  amendment,  town  boards,  in  counties  under  to^m- 
ship  organization,  were  required  to  meet  on  the  fourth  Mon- 
day in  June^  for  the  purpose  of  reviewing  the  assessment  of 
property  in  their  towns,  and  they  were  authorized  and  required, 
on  application  of  any  person  considering  himself  aggrieved, 
or  who  should  complain  that  the  property  of  another  was 
assessed  too  low,  to  review  the  assessment,  and  correct  the 
same  as  should  appear  to  be  just.  And  it  was  further  provided 
that  property  assessed  after  the  fourth  Monday  in  June  should 
be  subject  to  complaint  to  the  county  board,  under  the  same 
rules  prescribed  in  that  section.  No  provision,  however,  was 
made  in  that'  section,  or  in  any  other  portion  of  the  statute  so 
far  as  we  are  aware,  for  an  appeal  from  the  determinations 
of  the  township  boards*  to  the  county  boards. 

By  section  97,  the  powers  and  duties  of  the  county  board 
are  prescribed.  These  are,  in  brief,  (1)  to  assess  all  such 
lands  or  lots  as  have  been  listed  by  the  county  clerk,  and  not 
assessed  by  the  assessor ;  (2)  "On  the  application  of  any  per- 
son considering  himself  aggrieved,  or  who  shall  complain  that 
the  property  of  another  is  assessed  too  low,  they  shall  review 
the  assessment,  and  correct  the  same,  as  shall  appear  to  be 
just;"  (3)  to  hear  and  determine  the  application  of  any  per- 
son who  is  assessed  on  property  claimed  to  be  exempt  from 
taxation;  and  (4)  to  equalize  the  assessments  between  the 
several  towns  of  the  county.  The  power  granted  to  county 
boards  under  the  second  of  these  specifications,  as  held  in 
Coolbaugh  v.  Huck,  86  111.  600,  is  limited  to  assessments  made 
after  the  fourth  Monday  of  June,  that  is,  after  the  town  board 
of  review  has  commenced  its  session,  no  power  being  given 
county  boards  to  review  individual  assessments  made  prior  to 
that  date. 

By  the  amendatory  act  of  June  17,  1891,  it  is  provided  that 
property  assessed  after  the  fourth  Monday  of  June,  and  all 
other  property  whereof  the  owner  or  bis  agent  has  made  ap- 
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plication  to  the  town  board  to  have  the  assessment  on  the 
same  revised  as  provided  by  section  86,  and  has  given  notice 
in  writing  to  the  town  board  that  he  will  appeal  from  its  de- 
cision to  the  county  boar4,  shall  be  subject  to  complaint  to 
the  county  board,  and  the  county  board  shall  revise  and  cor- 
rect the  assessment,  and  if  it  shall  appear  that  it  has  been 
assessed  higher  in  proportion  than  other  lands  in  the  same 
neighborhood,  the  county  board  shall  revise  and  correct  the 
same,  and  make  such  reduction  as  shall  be  just  and  right. 

Under  this  section,  it  is  plain,  that  the  power  of  the  county 
board  to  review  and  reduce  assessments  on  complaint  of  indi- 
vidual property  owners,  so  far  as  it  applies  to  assessments 
made  prior  to  the  fourth  Monday  of  June,  is  purely  appellate, 
and  can  arise  only  where  an  appeal  has  been  taken  in  the 
manner  prescribed  by  the  amendatory  act.  It  follows  that 
any  attempt  by  the  county  board  to  review  or  reduce  individual 
assessments  made  prior  to  the  fourth  Monday  of  June,  except 
on  appeal  from  the  town  boards  of  review,  is  without  legal 
authority,  and  is  consequently  inoperative  and  void. 

In  the  present  case,  it  affirmatively  appears,  that  a  large 
number  of  the  complaints  upon  which  the  assessments  were 
reduced,  were  presented  to  the  county  board  in  the  first  in- 
stance, and  in  those  cases  where  applications  had  been  made 
to  the  town  board  for  a  review  of  the  assessment,  it  does  not 
appear  that  any  appeal  was  taken  or  prosecuted  from  the  de- 
cision of  the  town  board,  in  the  manner  prescribed  by  the 
statute,  but  the  evidence  seems  to  show  affirmatively  that  in 
those  cases,  the  same  complaints  were  renewed  before  the 
county  board,   without  the  formality  of  taking  an  appeal. 
Such  being  the  case,  it  is  difficult  to  see  upon  what  principle 
the  action  of  the  county  board  in  reducing  the  assessments 
upon  such  complaints  to  the  aggregate  amount  of  $649,049 
can  be  sustained.    The  county  board  having  no  power  to  make 
these  reductions,  its  attempt  to  do  so  was  ineffectual,  and 
there  was  therefore  no  valid  reduction  of  the  aggregate  assess- 
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ments  of  the. county  which  necessitated  or  justified  the  addi- 
tion of  one  hundred  per  cent  to  the  assessment  of  the  perBoniJ 
property  in  the  town  of  East  St.  Louis. 

If  a  county  hoard  acts  illegally  in  changing  assessments, 
its  action  will  not  vitiate  or  change  the  legal  acts  of  the  as- 
sessors of  the  towns,  and  until  legally  changed  or  vacated,  the 
assessments  are  binding  on  the  tax-payers.  State  v.  AUen^ 
43  111.  456.  It  follows  that  the  assessments  which  the  county 
board  have  attempted,  without  authority,  to  reduce,  remain 
unaflPected  by  their  action.  By  the  provisions  of  section  97  of 
the  Revenue  Act,  the  county  board,  in  eqimlizing  the  assess* 
ment,  was  expressly  prohibited  from  reducing  the  aggregate 
valuation  of  all  the  towns  below  that  fixed  by  the  township 
assessors,  and  they  were  also  prohibited  from  increasing  the 
aggregate,  except  in  such  amount  as  might  be  actually  neces* 
sary  to  a  proper  and  just  equalization.  But  the  assessments 
which  the  board  had  attempted  to  reduce  being  unaffected  by 
their  action,  the  aggregate  produced  by  the  addition  of  one 
hundred  per  cent  to  the  personal  property  assessment  cf  £ast 
St.  Louis,  is  greatly  increased  above  that  produced  by  the 
original  assessments. 

In  McGonkey  v.  Smithy  73  111.  313,  it  was  held  that  a  county 
board  may  equalize  assessments,  but  has  no  power  to  raise 
the  assessment  beyond  the  amount  returned  by  the  assessors, 
and  if  it  does  so,  the  collection  of  the  assessment  will  be  en- 
joined by  a  court  of  equity.  Upon  this  principle,  we  think 
that  the  complainants  are  entitled  to  an  injunction  restrain- 
ing the  collection  of  the  taxes  extended  upon  the  increased 
valuation  of  their  personal  property. 

For  the  foregoing  reasons,  the  decree  will  be  reversed,  and 
the  cause  will  be  remanded,  for  further  proceedings  in  con- 
formity with  this  opinion. 

Decree  reversed. 
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Filed  at  Ottawa  June  19,  2894, 

Dives  precisely  the  same  questions  as  the  case  of  Drovtrtf 
y.  G'Hare,  119  111.  6i6,  and  must  be  governed  by  that 


m  the  Appellate  Court  for  the  First  District ; — 
i  court  on  writ  of  error  to  the  Superior  Court  of 
;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding; 

scKHAM  &  Brown,  for  the  appellant. 

J.  Crawford,  for  the  appellee. 

n :  The  facts  in  this  case,  except  dates,  parties 
unt  of  recovery,  are  in  all  essential  particulars 
b  those  in  Drovers'  Nat.  Bank  v.  O'Hare,  119  111. 
>cisely  the  same  questions  are  presented  for  our 
n.  If  the  case  was  one  of  first  impression  in  this 
)uld  feel  disposed  to  give  greater  weight  to  cita- 
;ument  of  counsel  than  we  can  now  do.  We  have 
msideration  to  the  matter  which  the  importance 
>n  demands  and  the  very  able  argument  of  counsel 
kre  not  inclined  to  recede  from  the  holding  in  that 

kted  by  counsel  that  every  question  here  involved 
i  in  the  O'Hare  case,  and  if  that  is  adhered  to,  as 
st  be  done,  it  is  conclusive  of  this  case.  It  fol- 
wily,  that  upon  the  authority  of  the  O'Hare  case 
it  must  be  affirmed,  and  it  is  accordingly  so  done. 

Judgment  affirmed. 
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The  Terre  Haute  and  Indianapolis  Bailroad  Coicpant 

The  Chicago,.  Peoria  and  Si.  Louis  Bailwat  Compant. 
Filed  at  MLVemon  June  19, 1894. 

BAiiiBOAD — liahility,  on  contract  to  transport  engine  of  another  cof^- 
pany.  Where  one  railway  company  undertook  to  transport  a  locomotiTe 
of  the  plaintiff  railway  company  to  a  certain  point  over  its  road,  and  the 
locomotive  was  placed  on  the  defendant's  road  in  charge  of  its  con- 
ductor, and  a  Areman  and  engine-driver  of  the  plaintiff  operated  the 
engine  under  the  control  of  such  conductor,  their  duties  being  merely 
mechanical,  and  they  having  no  authority  to  Bay  when  the  engine  should 
start  or  at  what  station  it  should  be  side-tracked  to  allow  trains  of  the 
defendant  to  pass,  it  was  held,  that  if  the  engine  was  injured  and  de- 
stroyed while  being  transported,  through  the  negligence  of  the  defend- 
ant's  conductor,  the  defendant  was  liable  to  the  plaintiff  for  the  loai. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Bond 
county ;  the  Hon.  B.  B.  Burroughs,  Judge,  presiding. 

This  was  an  action  brought  by  the  Chicago,  Peoria  and  St. 
Louis  Bailway  Company,  against  the  Terre  Haute  and  Indian- 
apolis Bailroad  Company,  to  recover  for  the  loss  of  a  locomo- 
tive engine  in  a  collision  which  occurred  on  the  defendant's 
road  on  the  21st  day  of  May,  1892.  A  trial  in  the  circuit  eonrt 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  |3207.48, 
which,  on  appeal,  was  affirmed  in  the  Appellate  Court. 

It  appears  from  the  record  that  on  the  20th  day  of  May, 
1892,  the  appellee  had  two  locomotive  engines  at  East  St. 
Louis,  which,  owing  to  high  waters  and  wash-outs,  it  was  un- 
able to  get  out  over  its  own  line  of  road,  whereupon  applica- 
tion was  made  to  appellant  to  transfer  them  over  its  road  to 
Smithboro.  An  agreement  was  consummated  by  telegraphic 
correspondence,  under  which  appellant  agreed  to  run  the  en- 
gines from  East  St.  Louis  to  .Smithboro,  over  its  road,  for 
fifty  cents  per  mile.    Under  this  arrangement,  on  the  morning 
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of  May  21,  1892,  engine  No.  49  was  placed  on  appellant's 
track  at  East,  St.  Louis  to  be  run  to  Smithboro.  Appellant 
placed  C.  H.  Smith,  a  conductor  in  its  service,  upon  the  en- 
gine to  pilot  or  conduct  it  from  East  St.  Louis  to  Smithboro. 
Foote,  an  engine-driver,  and  Benson,  a  fireman,  both  in  the 
service  of  appellee,  were  placed  on  the  engine  to  act  in  the 
capacity  of  engineer  and  fireman  on  the  trip.  After  the  en- 
gine left  East  St.  Louis,  at  Highland  station,  the  following 
order  was  received : 

'^Special  Order  No,  1122. 

Prom  Terrb  Hautb,  May  21,  1892. 
^Conductor  and  Engineer  J.  S.  E,  49: 

"You  have  until  five  thirty  (5 :30)  A.  M.  to  run  to  Greenville 
against  No.  nine  (9).  Meet  and  pass  No.  twenty-nine  (29)  at 
Greenville.  B.  B.  W. 

"Correct,  4:58  A.  M.— Smith.— Foote." 

The  engine  got  somewhat  out  of  order,  so  that  Greenville 

was  not  reached  on  time,  and  a  stop  was  made  at  Pocahontas 

for  from  fifteen  to  twenty  minutes  to  repair  the  engine,  at 

which  place  No.  9  passed,  going  west,  some  nine  miles  distant 

west  from  Greenville.    It  seems  that  the  engineer  had  no  time 

table.     Neither  he  nor  the  fireman  had  been  over  the  road  of 

appellant  before,  and  knew  nothing  about  the  time  of  the 

trains.     The  conductor.  Smith,  had  a  time  table,  had  been 

regularly  running  on  the  road,  and  knew  the  running  time  of 

the  trains.     As  soon  as  No.  9  passed  Pocahontas,  going  west, 

the  conductor  threw  the  switch  and  gave  the  engineer  the 

signal  to  back  out,  and  the  run  was  commenced  for  Greenville, 

some  nine  miles  distant.    After  going  about  three  miles,  along 

which  there  were  several  curves  in  the  road,  just  after  passing 

one  of  them  a  head-end  collision  occurred,  about  six  o'clock 

A.  M.,  with  engine  No.  17,  drawing  the  "Diamond  Special," 

a  passenger  train,  which  resulted  in  the  demolition  of  engine 

No.    49.     It  appears  from  the  evidence  of  the  conductor. 
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Smith,  that  he  knew  that  No.  9  was  due  at  Greenville  at  5:20 
A.  M.,  and  that  No.  17, — ^the  Diamond  Special, — was  due 
there  at  5  :32  A.  M., — only  twelve  minutes  thereafter.  He 
was  asked  these  questions:  Q.  "Well,  now,  you  knew  about 
its  time  (the  time  of  No.  17,  the  Diamond  Special,)  at  that 
time  ?"  A.  "I  knew  about  it,  but  had  forgotten  it."  Q.  "You 
did  not  mention  it  to  the  engineer  or  fireman  ?"  A,  ***No,  sir." 
Q.  "Who  had  control  now  of  the  engine  this  time  in  leayiog 
and  pulling  out,  if  any  one?"  A.  "I  directed  the  movement 
of  the  engine." 

Mr.  W.  H.  Dowdy,  and  Mr.  T.  J.  Golden,  for  the  appellant. 
Messrs.  Morbison  &  Wobthinoton,  for  the  appellee. 

Mr.  Justice  Cbaiq  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  appellee  to  recover  for  the  loss 
of  an  engine,  destroyed,  as  is  alleged,  through  the  negligence 
of  the  defendant,  the  appellant  here.  Th.e  appellant  con- 
tracted with  appellee  to  transport  the  engine  over  its  road 
from  East  St.  Louis  to  Smithboro  for  the  sum  of  fifty  cents 
per  mile,  appellee  to  furnish  on  the  engine  an  engine-driver 
and  fireman.  The  appellant  received  the  engine  on  its  line  of 
road  at  East  St.  Louis,  placed  it  in  charge  of  a  conductor, 
who  had  the  management  and  control  of  the  transportation 
from  the  point  where  it  was  received,  to  Smithboro,  where, 
by  the  contract,  it  was  to  be  delivered.  There  is  no  question 
in  regard  to  the  fact  that  the  engine  was  destroyed  through 
the  negligence  of  those  who  controlled  its  running  from  East 
St.  Louis  to  Smithboro,  but  it  is  contended  that  the  entire 
management  and  control  of  the  engine  were  in  the  hands  of 
appellant,  while,  on  th6  other  hand,  it  is  contended  by  the 
defendant  that  the  engine  was  under  the  joint  control  of  the 
servants  of  the  plaintiff  and  defendant,  and  that  the  engine 
was  destroyed  through  the  joint  negligence  of  the  servants  of 
the  plaintiff  and  defendant. 
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Under  the  contract  entered  into  between  the  two  parties,  it 
is  plain  that  the  appellant  gave  the  appellee  no  power  or  au- 
thority to  run  its  trains  or  engines  over  the  road  of  appellant. 
There  was  no  leasing  of  appellant's  line  of  road  for  the  pur- 
pose of  allowing  appellee  to  run  an  engine  over  any  portion 
of  appellant's  road.  Indeed,  appellee  had  nothing  to  do  with 
the  transportation  of  the  engine  over  appellant's  road.  It  is 
true  that  appellee,  when  it  delivered  the  engine  to  the  appel- 
lant to  be  transported,  furnished  a  fireman  on  the  engine, 
whose  duty  it  was  to  keep  up  proper  fires,  and  an  engine-driver 
to  operate  the  engine.  But  the  duties  of  these  two  parties 
were  merely  mechanical.  They  had  no  authority  to  say  when 
the  engine  should  start,  what  time  it  should  make,  where  it 
should  stop,  or  at  what  station  it  should  be  side-tracked  to 
allow  trains  to  pass.  These  were  matters  with  which  the 
engineer  and  fireman  had  nothing  to  do,  and  over  which  they 
had  no  control.  These  matters  were  in  the  hands  of  the  con- 
ductor of  the  engine,  assigned  to  that  duty  by  appellant,  and 
he  was  under  the  direction  of  appellant's  train  dispatcher. 
Thus  the  entire  management  and  control  of  the  engine  in  its 
transportation  were  in  the  hands  of  the  appellant,  and  if  loss 
occurred  through  the  negligence  of  the  servants  of  appellant 
in  transporting  the  engine,  no  reason  is  perceived  why  appel- 
lant should  not  be  held  responsible  for  that  loss.  Had  the 
conductor  who  controlled  the  running  of  the  engine  obeyed 
the  order  of  the  train  dispatcher  the  collision  would  not  have 
occurred.     But  he  failed  to  do  so. 

In  the  argument  some  importance  is  sought  to  be  attached 
to  the  fact  that  the  order  from  the  train  dispatcher  was  di- 
rected to  the  conductor  and  engineer  on  the  engine,  but  we  do 
not  regard  that  a  matter  of  any  special  importance.  The  en- 
gineer had  never  been  over  the  road  before.  He  had  no  time 
card,  knew  nothing  about  the  running  of  trains  on  the  road, 
and  relied  entirely  upon  the  conductor  as  to  the  running  of  the 
engine.     When  the  engineer  was  directed  by  the  conductor  to 
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leave  Fooahontas,  he  had  no  reason  to  suppose  there  was  any 
danger  of  meeting  a  train,  and  so  far  as  he  had  any  knowl- 
edge there  was  no  reason  why  he  should  refuse  to  obey  the 
order  of  the  conductor.  But  if  it  was  the  duty  of  the  engine- 
driver  to  ascertain  what  the  orders  of  the  train  dispatcher  as 
to  the  running  of  the  engine  were,  and  if  he  was  negligent  in 
that  regard,  these  facts  would  not  prevent  a  recovery,  for  the 
reason  that  he  had  no  voice  whatever  in  the  control  of  the 
engine.  He  was  in  charge  as  a  mere  operator  of  the  engine, 
as  directed  by  the  servants  of  appellant. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  East  St.  Louis 

V. 

Theresa  Albbbcht  et  al. 

Filed  at  MLVemon  June  19, 1694. 

1.  Sp£OiAii  ASSBSSMEirrs— /or  improvement  alretidy  made.  A  city  can 
not,  by  accepting  and  adopting  an  Improvement  of  a  street,  compel 
property  owners  to  pay  for  it  by  special  assessment  or  special  taxation. 
The  statute  does  not  contemplate  that  the  city  council  shall  go  on  and 
make  the  improvement,  and  after  it  is  completed  levy  and  collect  a 
special  assessment  or  tax  to  pay  for  the  same. 

2.  The  first  step  to  be  taken  in  making  a  local  improvement  to  be 
paid  for  by  special  assessment,  is  the  passage  of  an  ordinance  specify- 
ing the  nature  of  the  proposed  improvement,  and  the  mode  in  which 
the  cost  thereof  shall  be  collected ;  and  until  such  ordinance  is  passed, 
as  required  by  the  statute,  no  work  can  be  done  or  expense  incurred 
which  can  become  a  charge  on  the  property  of  the  land  owner. 

3.  Where  the  improvement  has  been  ordered  by  ordinance,  and  the 
assessment  has  been  annulled  by  the  city  council  or  boaYd  of  trustees, 
or  set  aside  by  any  court,  a  new  assessment  may  be  made  as  provided 
in  section  46  of  article  9  of  the  City  and  Village  act.  In  such  a  case 
the  existence  of  an  ordinance  when  the  work  was  done  is  the  basis  of 
the  re-assessment ;  and  even  when  the  original  ordinance  proves  de- 
fective, and  insufficient  to  support  an  assessment,  yet  if  not  ab8olate\y 
void  it  may  be  amended,  or  the  defect  cured  by  a  supplemental  ordi- 
nance, and  a  re-assessment  made. 
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Appeal  from  the  County  Court  of  St.  Glair  county ;  the  Hon. 
W.  H.  Ebohb,  Judge,  presiding. 

Messrs.  Conkling  &  Grout,  and  Mr.  F.  6.  Cookrell,  for 
the  appellant. 

Mr.  Jesse  M.  Fbebls,  and  Mr.  Charles  F.  Knispel,  for  the 
appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  city  of  East  St.  Louis  for 
<sonfirmation  of  a  special  assessment  to  pay  for  improving 
Broadway,  one  of  its  streets.  A  former  assessment  for  the 
same  purpose  was  before  us  at  a  previous  term,  and  held  in- 
valid, the  opinion  being  filed  January  24,  1891.  {St.  John 
€tal.  V.  City  of  East  St.  Louis,  136  111.  207.)  On  the  12th  of 
June  following,  the  city  council  passed  an  ordinance,  under 
which  this  assessment  was  made,  which,  on  objection  by  ap- 
pellees, the  court  below  refused  to  confirm. 

The  principal  question  raised  by  the  objections  filed  is, 
whether  the  ordinance  of  June  12,  1891,  is  sufficient  to  au- 
thorize the  assessment.  It  is  entitled  "An  ordinance  for  the 
grading,  paving  and  sewering  of  Broadway,  of  second  St.  Clair 
subdivision  of  the  city  of  East  St.  Louis,  and  for  the  payment 
of  said  work."  It  then  recites,  that  whereas  the  city  council 
had,  on  the  first  day  of  June,  1889,  passed  an  ordinance 
known  as  No.  583, — setting  out  the  ordinance  at  length,  and 
the  proceedings  had  thereunder  to  the  confirmation  of  the 
assessment  reviewed  in  St.  John  v.  East  St.  Louis,  supra.  It 
also  recites,  that,  whereas,  ordinance  No.  586  was  afterwards 
passed,  which  partially  changed  and  interfered  with  carrying 
out  the  character  of  said  improvements  as  originally  contem- 
plated by  ordinance  No.  583,  etc.,  stating  the  manner  in  which 
it  so  interfered;  and  further  recites:  "And  whereas,  by  rea- 
son of  the  change  above  named,  Broadway,  of  the  second 
St.  Clair  subdivision,  has  been,  in  compliance  with  the  provi- 
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sions  of  ordinance  No.  583,  paved  in  the  center  thereof  forty- 
eight  feet  in  width  from  the  easterly  line  of  Third  street  to 
the  southerly  line  of  the  St.  Clair  county  liumpike,  as  provided 
in  said  ordinance  Mo.  583,  and  by  reason  of  the  change  therein 
caused  by  said  ordinance  No.  586,  from  the  west  line  of  Third 
street  has  been  paved  sixty-four  feet  in  width,  west  a  distance 
of  twenty  feet,  and  from  thence  west  has  been  paved  fourteen 
feet  in  width  on  each  side  of  said  viaduct  approach  for  a  fur- 
ther jdistance  west  of  one  hundred  and  twenty-four  feet,  and 
from  this  point  to  the  easterly  line  of  the  right  of  way  of  the 
St.  Louis,  Alton  and  Terre  Haute  Railroad  Company  fifty-six 
feet  in  width,  except  on  the  space  covered  by  said  stone  pillars, 
and  all  the  rest  of  the  work  provided  for  in  ordinance  No.  583 
having  been  done,  carried  out,  performed  and  completed  in 
conformity  with  and  as  shown  by  the  maps,  profiles,  plans 
and  specifications  of  said  work  on  file  in  the  office  of  the  city 
clerk  of  said  city,  and  bearing  the  same  number  as  this  ordi- 
nance ;  and  whereas,  all  of  said  work  has  been  done  by  the 
city  in  good  faith,  and  in  contemplation  of  the  collection  of  a 
special  assessment,  to  be  levied  as  provided  in  sections  18  to 
48,  inclusive,  of  article  doi  an  act  of  the  General  Assembly 
of  the  State  of  Illinois  entitled  *An  act  to  provide  for  the  in- 
corporation of  cities  and  villages,*  approved  the  10th  day  of 
April,  A.  D.  1872,  and  the  amendments  since  made  thereto; 
and  whereas,  the  cost  of  said  improvement,  completed,  as 
shown  upon  the  plans,  maps,  profiles  and  specifications  on 
file  in  the  office  of  the  city  clerk,  as  aforesaid,  has  been 
$51,800.40,  of  which  sum  the  city,  by  general  taxation  and 
out  of  its  general  revenues,  has  paid  the  sum  of  $12,827.60, 
including  the  sum  of  $2142  which  was  assessed  against  it  by 
said  commissioners,  and  the  further  sum  of  $23,096.59  hav- 
ing been  paid  into  the  city  treasury  by  property  owners,  as 
shown  in  this  ordinance,  and  by  the  city  paid  out  upon  the 
cost  of  the  improvement  shown  by  said  plans,  maps,  profiles 
and  specifications,  which  sum  was  paidl)y  the  following  own- 


Digitized  by  CjOOQ IC 


City  of  East  St.  Louis  v.  Albrkcht  et  aL  509 

Opinion  of  the  Court. 

ers  of  the  following  described  lota,  blocks  and  parcels  of  land, 
to-wit :  *  *  *  and  there  now  being  a  balance  of  $15,876.21 
still  due  and  unpaid  upon  the  improremenli  described  in  the 
plans,  profiles,  maps  and  specifications  above  referred  to  and 
on  file  in  the  office  of  tbe  city  clerk,  and  bearing  same  num- 
ber as  this  ordinance,  which  work  was  done  by  the  city  in 
good  faitb,  and  in  contemplation  of  the  cost  thereof  being 
paid  by  special  assessment,  as  provided  by  law ;  now,  there- 
fore," etc. 

After  these  statements  of  what  had  already  transpired,  it 
proceeds : 

"J5e  it  ordained  by  the  City  Council  of  the  City  of  East  St. 
Louis: 

'*  Section  1.  That  the  local  improvement  made  on  Broad- 
way by  grading,  paving  and  sewering,  as  shown  upon  and  by 
the  maps,  plans,  profiles  and  specifications  of  said  completed 
work  now  on  file  in  the  office  of  the  city  clerk  of  said  city,  and 
bearing  the  same  number  as  this  ordinance,  be  and  the  same 
is  here  adopted,  accepted,  and  its  completion  in  tbe  manner 
actually  done,  ratified  by  the  city  of  East  St.  Louis." 

Section  2  provides  that  the  improvement  shall  be  paid  for 
by  special  assessment  on  property  benefited,  and  by  general 
taxation.     Section  3  orders  the  assessment  to  be  made  under 
proceedings  in  accordance  with  sections  18  to  48.     Section  4 
appoints  a  committee  to  estimate  the  cost  of  the  improve- 
ment, and  also  provides  that  "said  committee  shall  also  ascer- 
tain and  report,  in  writing,  the  additional  cost,  if  any,  of  the 
changes  made  in  this  improvement  from  that  originally  con- 
templated in  ordinance  No.  583.     Said  committee  shall  also 
ascertain  and  report,  in  writing,  what  amount  has  been  paid 
by  the  city,  if  any,  upon  the  complete  improvement  specified 
in  section  1  of  this  ordinance,  and  the  amount  which  has  been 
paid  in  on  said  improvement  by  the  owners  of  the  property 
heretofore  assessed  under  ordinance  No.  583,  and  the  actual 
amount  which  is  necessary  to  pay  the  balance  due  for  said 
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finished  improvement,  together  with  the  cost  of  the  aBsesB- 
ment  proceeding  herein  provided  for." 

It  will  thus  be  seen  that  this  ordinance  does  not  pretend  to 
authorize  the  grading,  paviog  and  sewering  the  street,  for  the 
payment  of  which  it  attempts  to  levy  a  special  assessment. 
It  simply  adopts  and  accepts  the  improvement  theretofore 
made,  and  at  the  same  time  shows  on  its  face,  as  was  held  in 
the  St.  John  case^  that  the  ordinance  under  which  the  work 
was  done  was  invalid.  It  shows  on  its  face  that  all  that  part 
of  the  improvement  west  of  Third  street  was  made  without 
any  ordinance  whatever  authorizing  the  same.  We  held  in 
the  St.  John  case,  that  whatever  authority  had  been  given  for 
paving  that  part  of  Broadway  by  ordinance  No.  583,  was  taken 
away  by  the  adoption  of  No.  586.  Moreover,  as  is  shown  in 
that  case  and  is  recited  in  this,  ordinance  No.  58^  did  not 
authorize  any  such  improvement  as  was  actually  made  from 
Third  street  west.  j 

The  question  presented,  then,  is,  can  a  city  council,  under         I 
our  statute  authorizing  the  making  of  local  improvements 
by  special  assessment  or  special  taxation,  by  accepting  and 
adopting  improvements  made  without  being  authorized  by 
ordinance,  compel  property  owners  to  pay  for  them. 

In  City  of  Carlyle  v.  County  of  Clinton,  140  111.  612,  after 
citing  sections  1,  2,  17  and  19,  we  said:  'Trom  these  sec- 
tions of  the  statute  it  is  apparent  that  when  a  city  undertakes 
to  make  a  public  improvement,  the  cost  of  which  they  expect 
to  raise  by  special  assessment  or  special  taxation,  the  first 
step  to  be  taken  is  the  passage  of  an  ordinance.  The  ordi- 
nance lies  at  the  foundation  of  the  proceeding,  and  unless  an 
ordinance  is  passed  there  is  nothing  upon  which  the  proceed- 
ing can  rest.  Section  1  confers  power  to  make  local  improve- 
ments by  special  assessment  or  special  taxation,  as  the  city 
authorities  shall  by  ordinance  prescribe.  This  language  does 
not  contemplate  that  the  city  council  shall  go  on  and  make 
the  improvement,  and,  after  it  is  completed,  levy  and  collect 
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Bsessment  or  tax  to  pay  for  stich  improvement, 
section  19  in  plain  words  declares,  whenever  tke 
vements,  in  whole  or  in  part,  are  to  be  made  by 
Bssment,  the  council  shall  pass  an  ordinance  to 
in  which  shall  be  specified  the  nature,  character, 
[  description  of  the  improvement.  This  language 
it  in  this  case  it  was  disregarded.  The  improve- 
aade  without  an  ordinance,  but  after  it  was  com- 
.ttempt  was  made  to  comply  twith  the  law  by  the 
an  ordinance,  not  to  make  an  improvement,  but  to 
already  made.  In  addition  to  the  sections  already 
,  section  20  requires  the  committee  appointed  to 
le  expense,  to  make  an  estimate  of  the  cost  of  the 
nt  contemplated  by  such  ordinance ;  and  section 
i  the  petition  addressed  to  the  county  court  shall 
)rdinance  for  the  proposed  improvement.  These 
the  statute  are  plain,  and  all  point  in  one  direc- 
',  the  first  step  to  be  taken  when  a  local  improvement 
ade,  and  to  be  paid  for  by  special  assessment  or 
:ation,  is  the  passage  of  an  ordinance  by  the  pity 
Jntil  an  ordinance  is  passed,  as  required  by  the 
>  work  can  be  done  or  expense  incurred  which  can 
charge  on  the  fioperij  of  the  land  owner." 
)e  is  decisive  of  this.  Here,  as  there,  an  ordinance 
not  to  make  an  improvement,  but  to  pay  for  one 
ide.  One  of  the  controlling  reasons  for  requiring 
ice  to  be  passed  prior  to  making  the  improvement 
m  the  nature,  character,  locality  and  description  of 
which  the  statute  requires  every  such  ordinance  to 
I  intelligent  estimate  of  the  cost  of  the  material, 
,  may  be  made,  both  as  a  protection  to  owners  of 
nd  as  a  restraint  upon  the  municipal  authorities. 
rlyle  v.  County  of  Clinton,  jsupra,)  It  seems  too  clear 
ent,  that  without  overruling  that  decision,  and  the 
I  in  support  of  it,  and  also  that  of  St.  John  v.  City 
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of  East  St.  Louis,  supra,  the  judgment  of  the  county  court  re- 
fusing to  confirm  the  assessment  in  this  case  must  be  affirmed, 
upon  the  ground  that  the  improvement,  for  the  payment  of 
Which  it  was  levied,  was  never  authorized  by  ordinance. 

It  need  only  be  observed,  this  case  is  wholly  unlike  those  in 
which  it  has  been  held  that  where  the  improvement  has  been 
ordered  by  ordinance,  and  the  assessment  has  been  annulled 
by  the  city  council  or  board  of  trustees,  or  set  aside  by  any 
court,  a  new  assessment  may  be  made,  as  provided  in  section 
46,  article  9,  of  the  City  and  Village  act.  In  those  cases  the 
existence  of  an  ordinance  when  the  work  was  done  is  the  basis 
of  the  re-assessment.  Even  where  the  original  ordinance 
proves  defective,. and  insufficient  to  support  an  assessment, 
yet,  if  not  absolutely  void,  it  may  be  amended,  or  the  defect 
cured  by  a  supplemental  ordinance,  and  a  re-assessment  made. 
But  no  such  thing  is  attempted  in  this  case,  or  could  be  done. 
Here,  after  adopting  an  ordinance  authorizing  a  certain  im- 
provement,  the  city  council  deliberately  repealed  it  as  to  a 
large  part  thereof,  and  proceeded  to  make  an  entirely  different 
improvement,  and  now  seeks  to  enforce  the  collection  of  a 
special  assessment  to  pay  for  the  work  by  simply  passing  an 
ordinance  adopting  and  accepting  the  improvement.  To  say 
that  the  city  adopted  and  accepted  the  work  or  ratified  what 
had  been  done,  was  an  idle  ceremony,  and  amounted  to  no 
more  than  approving  its  own  act.  The  invalidity  of  the  for- 
mer assessment  did  not  arise  from  a  repudiation  of  or  refusal 
to  accept  the  work,  but  because  property  holders  insisted  that 
it  was  illegally  done,  and  that  contention  was  sustained  by 
this  court.     That  objection  still  remains. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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MosHER  T.  Greene  et  aZ. 
r. 
People  ex  rel.  Charles  W.  Pavey,  Auditor. 

Filed  at  Ottawa.  June  19, 1894, 

OR — individuala  usurping  corporate  powers.  An  assooia- 
»er  of  persons  in  the  business  of  insurance,  by  professedly 
Ir  liability  to  the  amount  of  money  contributed  by  each, 
g  to  give  perpetuity  to  the  business  by  making  member, 
^tes  transferable  by  the  assignment  of  the  member  or  his 
resentatives,  will  thereby  act  as  a  corporation,  and  will  be 
gment  of  ouster.  And  the  fact  that  such  persons  may  be 
ually  liable  upon  policies  of  insurance  which  they  may 
will  not  relieve  them  of  the  charge  of  having  acted  as  a 

rom  the  Circuit  Court  of  Cook  county ;  the  Hon. 
ER,  Judge,  presiding. 

Smith  &  Pence,  and  Mr.  John  M.  Harlan,  for  the 


ROB  Hunt,  Attorney  General,  for  the  appellee. 

AM :  Petition  for  rehearing  haying  been  granted, 
has  again  been  subjected  to  consideration.  While, 
n  opinion  treating  of  the  points  made  by  the  peti- 
Yfiih  propriety  be  filed,  it  could  serve  no  good  pur- 
le  same  conclusion  must,  in  the  end,  be  reached. 
>re  re-adopt  the  opinion  of  Mr.  Justice  Scholfield 
lion  of  the  court,  and  it  will  be  refiled  accordingly : 

sld,  J. :  "The  question  here  is,  whether,  under  the 
nted  by  this  record,  *any  association  or  number  of 
acting  within  this  State  as  a  corporation  without 
ly  incorporated.'  If  they  are,  the  judgment  below 
;ed  by  our  statute  entitled  *Quo  Warranto/  (chap. 

Ollili. 


150    51.^ 
168    499 
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112,  Eev.  Stat.  1874,  p.  787,)  and  must  be  affirmed,  other- 
wise it  must  be  reversed. 

"We  think  it  clear  that  in  two  respects,  at  least,  these  re- 
spondents are  acting  as  a  corporation,  and  it  is  not  pretended 
that  they  are,  actually,  incorporated,  namely :  First,  in  pro- 
fessedly limiting  their  liability  to  the  amount  of  money  con- 
tributed by  each ;  second,  in  assuming  to  give  perpetuity  to 
the  business  by  making  membership  certificates  transferable 
by  the  assignment  of  the  member  or  his  personal  representa- 
tives. It  may  be,  as  contended  by  counsel,  that  individuals 
may  insure  property  against  loss  by  fire.  They  can  not  limit 
their  liability  to  any  given  amount  of  capital  they  choose 
to  set  apart  for  that  purpose,  nor  can  they  perpetuate  the 
business,  without  change  of  capital,  beyond  their  own  lives, 
indefinitely.  These  things  can  only  be  done  by  a  corporation. 
Angell  &  Ames  on  Corporations,  (9th  ed.)  sec.  41 ;  2  Kent's 
Com.  (8th  ed.)  296,  *268;  Parsons  on  Partnership,  p.  544; 
Gow  on  Partnership,  (2d  Am.  ed.)  17. 

'*The  fact  that  these  respondents  may  be  legally  held  indi- 
vidually liable  upon  any  policies  they  may  have  issued,  does 
not  relieve  them  of  the  charge  of  having  acted  as  a  corpora- 
tion. They  are,  if  individually  liable,  only  liable  because  they 
have  no  statutory  authority  to  do  what  they  have  assumed  to 
do, — because,  instead  of  being  a  corporation  in  fact,  they  have  \ 

usurped  the  powers  of  a  corporation.     Were  we  to  hold  that  | 

these  respondents  can  do,  without  any  legislative  authority, 
what  they  here  assume  to  do,  our  insurance  laws  ought  to  be  | 

repealed,  for  individuals  then,  by  organizing  in  this  manner, 
could  escape  both  individual  and  corporate  liability  beyond  | 

the  amount  of  assets  they  might  choose  to  place  in.  the  hands  | 

of  their  trustee  as  the  basis  of  their  liability.  No  public 
officer  could  investigate  whether  the  amount  is  in  fact  paid 
in,  how  it  is  invested  or  how  secured,  and  the  public  would 
thus  have  practically  no  protection  against  dishonest  com- 
panies.    These  respondents,  if  they  will  carry  on  the  business 
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;e,  must  either  openly  aot  upon  tbeir  responsibility^ 

als,  or  they  must  become  incorporated^  and  subject 

i  to  the  laws  governing  such  corporations. 

igment  is  affirmed." 

Judgment  affirmed. 


George  W.  Dumond 

V 

The  Merchants'  National  Bank. 

Filed  at  Ottawa  June  19, 1894, 

is  goyemed  and  controlled  by  (/Hare  v.  Drovers*  National 
1.  64p. 

from  the  Appellajbe  Court  for  the  First  District ; — 
lat  court  on  appeal  from  the  Superior  Court  of  Cook 
he  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Peoeham  &  Brown,  for  the  appellant. 

A.  Otis,  for  the  appellee. 

tiAM :  This  is  a  suit  by  appellant,  against  appellee, 
lants'  National  Bank,  for  the  recovery  of  the  same 
jovered  in  Union  Stock  Yards  Nat.  Bank  v.  Dumond, 
in  which  an  opinion  has  been  filed  affirming  a  judg- 
wor  of  appellant  and  against  the  last  named  bank, 
rinion  the  doctrine  of  Drovers*  Nat,  Bank  v.  O^JIare, 
►46,  was  approved.  Appellee,  the  Merchants'  Na- 
ik,  occupies  the  same  position  in  this  case  that  the 
bem  National  Bank  did  in  the  O'Hare  case,  and  it 
y  follows,  upon  the  authority  of  that  case  and  the 
e  of  judgment  against  the  Union  Stock  Yards  Na- 
nk,  that  the  judgment  in  favor  of  appellee  must  be 

Judgment  affirmed. 
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The  South  Fabk  GoincissioNEBS. 

Filed  at  Ottavea  June  19, 1894, 

1.  Pabs  oommibbionebs— potrera  over  parka.  The  act  of  1869,  relmt- 
Ing  to  parks,  invested  the  park  commissioners  with  powers,  generally, 
at  least,  as  full  and  exolnsive  in  regard  to  the  parks  as  those  conferred 
upon  and  possessed  by  the  city  council  of  Chicago  in  respect  to  public 
squares  and  places  in  the  city,  each  holding  by  the  same  kind  of  tenure, 
in  relation  to  the  respective  subjects  matter  there  referred  to,  the  one 
clothed  with  powers  identical  in  extent  with  those  vested  in  the  other. 

2.  Same— control  of  streets  leadinff  to  parks.  Prior  to  the  act  of  1879, 
park  commissioners  wore  not  vested  with  authority  to  acquire  the 
management  and  control  of  public  streets  leading  to  parks.  The  city 
held  the  fee  in  the  streets  in  trust  for  the  public,  and  had  no  power  to 
surrender  a  street  to  the  park  commissioners  or  other  person  or  body. 

3.  By  this  act  power  was  con f  erred  upon  park  commissioners  to  take 
and  accept  public  streets  of  a  city  connected  with  parks,  and  to  assume 
the  management  and  control  of  the  same,  and  power  was  given  city 
authorities  to  consent  thereto,  and  to  surrender  the  same  to  the  park 
boards,  regardless  of  where  the  fee  therein  might  be  lodged. 

4.  Same — powers  as  to  encroachments  on  streets.  After  the  park 
commissioners  have,  by  the  consent  of  the  city  authorities,  acquired 
the  control  of  streets  leading  to  their  park,  they  may  prohibit  the 
erection  of  a  balcony  which  encroaches  upon  such  street,  and  the  city 
council  will  have  no  power  to  license  such  encroachment. 

5.  SkUR— limit  and  extent  of  powers.  The  authority  of  the  park  com- 
missioners ceases  at  the  line  on  either  side  of  the  street.  As  to  the 
character,  height  or  dimensions  ot  buildings,  or  of  what  materials  they 
shall  be  constructed,  along  the  line  of  the  street,  they  have  no  control ; 
but  so  far  as  the  street  proper  is  concerned,  they  have  the  same  power 
as  is  vested  in  them  of  and  concei-ning  the  parks,  boulevards  and 
driveways  under  their  control,  subject  only  to  the  reservation  made 
by  the  city  in  its  ordinance  giving  control  of  the  street. 

6.  As  to  encroachments  upon  the  park,  and  obstructions  or  pnrprefl- 
turesin  the  streets,  boulevards  or  driveways  thereof,  the  park  commis- 
sioners are  invested  with  power,  ample  and  complete,  to  prevent  and 
to  remove  the  same.  As  to  streets  leading  to  parks  placed  in  their 
control,  they  may  exercise  any  of  the  powers  conferred  by  the  act  of 
1869,  or  which  may  be  by  law  vested  in  them,  of  and  conoemiug  paikSy 
boulevards  or  driveways  under  their  control,  so  far  as  applicable. 
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iTS — power  of  legislature  to  change  the  control.  The  power 
lature  over  the  public  streets,  when  private  rights  will  not 
,  to  change  the  possession  and  control  of  the  same,  can  not 
led. 

—private  use  of  part  of  street.  The  owners  of  lots  bordering 
s  or  ways  have  the  right  to  make  all  proper  and  reasonable 
L  part  of  the  street  lor  the  convenience  of  their  lots,  not 
t  with  the  paramount  right  of  the  public  to  the  use  of  the 
L  its  parts. 

)  absence  of  legislative  direction  or  municipal  declaration 
)h  rights  shall  be,  what  is  to  be  deemed  a  reasonable  and 
will  depend,  in  a  large  degree,  upon  the  public  usage  in 
ces  and  upon  the  local  situation.  General  use  by  the  lot 
1  acquiescence  therein  by  the  public  and  public  authorities,  « 
s  b3  resorted  to  as  evidence  of  what  is  a  reasonable  and 
and  of  the  existence  of  the  right. 

from  the  Circuit  Coart  of  Cook  county ;  the  Hon. 
LET,  Judge,  presiding. 

as  a  bill  in  chancery  in  the  circuit  court  of  Cook 
rought  by  appellant,  to  restrain  appellee,  the  Board 
Park  Commissioners,  from  interfering  with  the  con- 
,  by  appellant,  of  a  balcony  in  front  of  his  hotel 
located  on  Michigan  avenue,  in  the  city  of  Chicago. 
;hows  the  organization  of  the  Board  of  South  Park 
Loners  as  a  municipal  corporation  under  the  apts  of 
ature  of  1869;  that  the  city  of  Chicago  granted,  by 
9  of  June  23,  1879,  to  said  board,  power  "to  take, 
control  and  improve  Michigan  avenue,  extending 
south  line  of  Jackson  street  to  the  south  line  of 
[th  street;"  that  said  board  took  possession  of  said 
)f  Michigan  avenue,  and  has  since  regulated,  con- 
ad  improved  the  same ;  alleges  said  board  to  have  no 
th  reference  to  said  portion  of  Michigan  avenue  other 
se  conferred  by  the  said  acts  of  the  legislature  and 
e  of  the  city  of  Chicago;  that  the  ordinances  of  the 
Ihicago  provide  that  "porticos  to  any  building,  ex- 
through  one  or  two  stories,  may  have  their  plinths 
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extend  four  feet  over  the  building  line;**  that  said  word 
'* plinth/'  in  said  ordinance,  nieans  the  lowest  division  on  the 
base  of  a  column,  or  the  plain  projecting  face  at  the  bottom 
of  a  wall  immediately  above  the  ground ;  alleges  the  owner- 
ship in  fee  of  complainant  in  the  land  occupied  by  said  hotel 
building;  the  erection,  many  years  before,  of  said  building, 
with  the  Michigan  avenue  entrance  thereto  so  constructed,  by 
consent  of  the  city  authorities,  as  to  extend  two  and  a  half 
feet  over  the  lot  line ;  that  complainant,  for  convenience,  or- 
namentation, fire  escape,  etc.,  proposed  to,  and  did,  erect  a 
balcony  or  portico  above  the  entrance  of  his  said  building, 
resting  the  same  upon  the  pillars  supporting  said  entrance,  the 
arch  of  the  balcony  being  supported  by  iron  beams  from  the 
wall  of  the  building,  said  balcony  to  be  sixteen  feet  above 
the  surface  of  the  street,  and  projecting  out  over  the  lot  line 
some  six  feet ;  that  said  board  of  park  commissioners  having 
refused  complainant  any  permit  to  make  such  construction, 
he  proceeded  accordingly  to.  erect  said  balcony.  The  bill 
then  shows  the  licensing  and  acquiescence  in,  by  the  city,  of 
kindred  uses  and  occupations  of  its  streets ;  the  granting  of 
permits  by  said  park  board  to  proprietors  and  owners  of  other 
hotel  property  on  said  avenue  to  erect  piazzas^  balcbnies,  bay- 
windows,  verandas,  etc.,  and  alleges  that  if  complainant  be 
prevented  from  making  and  having  his  balcony  it  will  be  an 
unjust  discrimination,  etc. ;  that  said  commissioners  have  no 
power  to  interfere  with  structures  along  said  avenue  unless 
the  highway  is  obstructed  or  a  nuisance  committed  on  the  sur- 
face ;  that  after  said  balcony  had  been  erected,  as  aforesaid, 
the  said  park  commissioners  forcibly  tore  down  and  removed 
it,  and  that  said  commissioners  threaten  to  prevent  him  from 
restoring  the  same ;  prays  for  injunction  restraining  said  park 
commissioners  from  interfering  with  the  rebuilding  of  said 
balcony. 

Answer  was  filed  by  the  park  commissioners,  which  admits 
their  possession  and  control  of  Michigan  avenue  between  the 
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points  named  in  the  bill,  etc. ;  denies  that  the  city  ordinances 
in  regard  to  projections  over  street  line  have  any  application 
to  said  portion  of  Michigan  avenne ;  avers  that  when  the  en- 
trance to  complainant's  building  was  originally  built,  the  said 
avenue  was  not  under  the  control  of  said  park  commissioners ; 
that  said  complainant,  by  his  agent,  applied  to  the  president 
of  the  board  for  a  permit  to  erect  a  balcony  over  the  building 
line ;  that  he  was  answered  that  the  board  would  not  grant 
any  such  permit, — that  he  sbpuld  make  his  application  in 
writing,  and  present  it  at  the  next  regular  meeting  of  the 
board,  and  that  no  such  application  was  ever  made ;  denies, 
among  other  things,  that  the  city  of  Chicago  has  granted 
permission,  since  the  possession  aud  control  of  Michigan 
avenue  was  turned  over  to  said  park  commissioners,  for  the 
construction  of  any  projections  or  obstructions  along  the  line 
thereof;  that  on  December  16,  1890,  said  commissioners  were 
informed,  in  writing,  by  the  commissioner  of  buildings  of  the 
city,  that  all  buildings  on  Michigan  avenue,  between  Jackson 
and  Fifty-fifth  streets,  must  be  strictly  confined  to  the  lot 
line,  and  that  since  then  no  projecting  constructions  have 
been  permitted;  avers  that  complainant's  balcony  is  an  en- 
croachment upon  the  highway,  and  contrary  to  law,  etc.,  and 
admits  its  removal  by  the  direction  of  the  park  commission- 
erSy  etc. 

Hearing  was  had  on  bill,  answer,  replication  thereto,  and 
proof,  and  an  order  entered.  May  4, 1892,  denying  injunction. 
On  October  17,  on  motion,  leave  was  granted  to  file  a  supple- 
mental bill,  which  was  accordingly  done  on  the  following  day, 
stating  that  subsequent  to  the  filing  of  the  original  bill,  com- 
plainant filed  with  the  commissioner  of  public  works  of  the 
city  of  Chicago,  plans  and  specifications  for  the  erection  of 
a  balcony  over  said  Michigan  avenue  entrance  to  said  hotel 
building,  and  applied  for  a  permit  to  build  the  same ;  that 
afterwards,  on  September  26,  on  report  of  the  committee 
having  the  matter  under  consideration,  the  city  council  made 
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and  adopted  an  order  granting  a  permit  to  complainant, 
which  was  duly  approved  by  the  mayor,  etc. ;  alleges  that  in 
pursuance  of  said  order  a  permit  was  granted  complainant  to 
erect  said  balcony  according  to  said  plans  and  specifications; 
alleges  that  the  legislature  had  invested  the  city  authorities 
with  power  to  prescribe  the  manner  of  construction  of  all 
kinds  of  buildings  within  said  city,  and  that  said  authorities 
had  power  to  grant  said  permit ;  that,  notwithstanding  said 
permit,  said  park  commissioners  still  refuse  to  allow  com- 
plainant to  build  said  balcony,  threaten  to  prevent  by  force 
the  erection  thereof,  and  to  tear  it  down  if  erected ;  prays 
injunction  as  in  the  original  bill,  eto. 

Answer  was  filed,  alleging  said  permit  of  the  city  council  to 
be  null  and  void,  and  admitting  that  said  park  commissioners 
will  not  allow  the  erection  of  said  balcony,  and  will  prevent 
the  same,  etc. ;  denies  the  equities  of  the  bill,  etc. 

Hearing  was  bad  February  16,  1893,  on  the  original  bill 
and  answer  thereto,  and  replication,  the  supplemental  bill, 
answer  thereto,  and  replication,  the  stipulation  of  the  parties, 
and  proofs,  and  a  decree  entered  dismissing  both  the  original 
and  supplemental  bills  for  want  of  equity.  The  complainant 
prosecutes  an  appeal  to  this  court. 

Messrs.  Pence  &  Carpenter,  for  the  appellant. 

Mr.  A.\3y.  Green,  for  the  appellee. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
Cook  county,  dismissing,  for  want  of  equity,  appellant's  bill, 
brought  to  restrain  appellees  from  interfering  with  the  con- 
struction of  a  balcony  in  front  of  appellant's  hotel  building  on 
Michigan  avenue,  in  the  city  of  Chicago.  The  balcony  which 
appellant  proposed  erecting  would  project  out  from  the  front 
of  bis  building  some  six  feet  beyond  the  lot  line,  at  a  height 
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of  sixteen  feet  above  the  sidewalk,  and  was  to  be  about  thirty- 
three  feet  long,  and  supported  by  pillars  of  the  archway  or 
entrance,  placed  fifteen  years  before,  by  consent  of  the  city 
authorities,  upon  the  edge  of  the  street,  about'  two  and  one- 
half  feet  beyond  the  lot  line.  Thus,  it  will  be  seen,  the  bal- 
cony, when  built,  would  extend  and  overhang  the  street  three 
and  one-half  feet  beyond  the  pillars  of  the  entrance.  Appel- 
lees persisting  in  their  refusal  to  consent  to  or  permit  the 
building  of  the  balcony,  appellant  applied  to  the  city  council 
of  the  city  of  Chicago  for  a  license  therefor,  which  was  subse- 
quently granted,  and  issued  by  the  commissioner  of  public 
works,  purporting  to  authorize  appellant  "to  erect  and  main- 
tain a  balcony  over  the  entrance  of  the  building  at  the  north- 
west corner  of  YaQ  Buren  street  and  Michigan  avenue,  the 
same  being  known  as  the  'Victoria  Hotel,'  in  accordance  with 
plans  on  file  in  the  office  of  the  commissioner  of  public  works, '^ 
which  permit,  and  authority  thereunder  to  construct  said  bal- 
cony, threats  of  appellees  to  interfere  with  and  prevent  the 
construction  thereof,  are  set  out  and  alleged  in  the  bill.  The 
answer  of  appellees  to  appellant's  bill  denied  that  the  city 
council  of  the  city  of  Chicago  had  any  power  or  authority  to 
grant  said  permit,  and  alleged  that  the  same  was  null  and 
void,  and  legally  insufficient  to  authorize  the  construction  of 
saidbalcouy,  etc. ;  that  said  South  Park  Commissioners  have 
refused,  and  still  refuse,  to  allow  such  work  to  proceed,  and 
will  prevent  the  same,  and  that  they  refuse  to  recognize  any 
power  in  the  city  of  Chicago  to  issue  such  permit,  etc.,  upon 
which  issue  was  joined  in  due  form. 

The  question  presented  upon  this  record  is,  whether  the  con- 
Btruction  of  the  balcony  in  question  was  a  matter  over  which 
the  South  Park  Commissioners  had  jurisdiction  and  control. 
If  they  had,  it  can  not,  we  think,  be  seriously  questioned 
that  they  were  authorized  to  forbid  and  prevent  the  erection 
thereof,  and  that  the  city  had  no  authority  in  the  premises, 
BO  far  as  pertained  to  Michigan  avenue  between  the  south 
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lines  of  Jackson  and  Thirty-fifth  streets,  for  it  coald  scarcely 
be  contended,  in  the  absence  of  the  contrary  appearing,  that 
the  legislature  intended  to  make  the  powers  of  the  park  com- 
missioners and  of  the  city  authorities,  in  respect  of  subjects 
matter  within  the  control  of  either,  cotemporaneous  and  co- 
-equal,  and  thus  create  dual  governments.  In  case  of  conflict, 
as  here,  the  right  of  control  belongs  to  the  one  or  the  other,— 
not  to  both.  Concurrent  powers,  where  they  exist,  must  be 
of  such  nature  that  they  cran  be  possessed  and  exercised  with- 
out conflict,  or  the  possession  and  exercise  by  the  one  must 
exclude  the  like  possession  and  exercise  by  the  other.  It  is 
not  pretended  that  the  powers  of  the  park  commissioners  and 
of  the  oitjr  authorities  of  the  city  of  Chicago  are  concurrent. 
On  the  contrary,  the  contention  is  sharp,  that,  on  the  one 
hand,  it  is  a  matter  exclusively  within  the  control  of  the  city 
authorities,  and,  on  the  other,  that  of  the  park  commissioners. 
The  act  of  1869,  (Private  Laws,  vol.  1,  p.  368,)  creating  the 
Board  of  South  Park  Commissioners,  among  other  things  pro- 
vides, (sec.  2,)  that  "said  board  of  commissioners  shall  be  a 
body  politic  and  corporate,  and  shall  have  and  enjoy  all  the 
powers  necessary  for  the  purposes  of  this  act."  Section  4 
provides  for  the  selection,  by  the  commissioners,  of  certain 
lands  therein  described,  etc.,  "which  said  land  and  premises,  | 
when  acquired  as  provided  by  this  act,  shall  be  held,  managed  j 
and  controlled  by  them  and  their  successors  as  a  public  park,  ' 
for  the  recreation,  health  and  benefit  of  the  public,  and  free  I 
to  all  persons  forever,"  etc.  By  section  13  it  is  provided: 
^*The  said  board  shall  have  the  full  and  exclusive  power  to  j 
govern,  manage  and  direct  said  park ;  to  lay  out  and  regulate 
the  same ;  to  pass  ordinances  for  the  regulation  and  govern-  | 
ment  thereof;  to  appoint  such  engineers,  surveyors,  clerks  ^ 
and  other  officers,  including  police  force,  as  may  be  necessary;  I 

to  define  and  prescribe  their  respective  duties  and  authority,  | 

fix  the  amount  of  their  compensation,  and,  generally,  in  regard 
to  said  park,  they  shall  possess  all  the  power  and  authority 
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V  conferred  upon  or  posse  ssed  by  the  common 
le  oity  of  Chicago  in  respect  t3  the  public  squares 
in  said  city,"  etc. 
iction  last  quoted,  the  South  Park  Commissioners, 

to  the  powers  therein  specifically  enumerated, 
38,  generally,  in  regard  to  the  park,  ^all  the  power 
ity  now  by  law  conferred  upon  or  possessed  by  the 
uncil  of  the  city  of  Chicago  in  respect  to  the  public 
i  places  in  said  city."  Consideration  at  length  of 
of  the  city  council  in  the  respect  mentioned,  under 
isting  acts,  (charter  of  1865,  and  amendments,)  is 
i  important.  While,  in  some  particulars,  diflFer- 
o  be  found,  in  the  extent  or  manner  of  exercise  of 
iferred  upon  the  council,  between  the  provisions  of 

and  the  general  law  of  1872,  for  the  incorporation 
ad  villages,  now  in  force  in  Chicago,  they  are  not 
or,  in  either  case,  in  so  far  as  such  charter  provi- 
t  have  any  bearing  upon  the  question,  the  powers  of 
>n  council  were  plenary  and  complete, — that  is  to 
inder  the  charter  the  common  council,  in  respect  of 
ares  and  places,  had  authority  and  power  as  ample 
ited  in  them  by  the  act  of  1872 ;  or,  in  other  words, 
ie  in  such  public  squares  and  places  being  vested  in 
L  trust  for  the  use  of  the  general  public,  the  com* 
sil  of  the  city  could  improve  and  control  them,  and 
needful  rules  and  regulations  for  their  management 

Alton  V.  Transportation  Co.  12  111.  38 ;  Chicago  v. 
SI  id.  266 ;  Jacksonville  v.  Jacksonville  Railway  Co. 
);  Carter  V.  Chicago,  57  id.  285. 
plain  language  of  the  act,  it  seems  clearly  to  have 
purpose  of  the  legislature  to  invest  the  South  Park 
oners  with  powers,  generally,  at  least,  as  full  and 

in  regard  to  the  park,  as  that  conferred  upon  or 

by  the  city  Qpuncil  of  Chicago  in  respect  to  public 
knd  places  in  said  city,  each  holding  by  the  same 
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kind  of  tenure,  and  in  relation  to  the  respective  eubjeets  mat- 
ter referred  to,  the  one  clothed  with  powers  identical  in  extent 
with  those  vested  in  the  other. 

In  The  People  ex  rel.  v.  Salomon,  51  111.  37,  this  conrt,  in 
passing  upon  the  act  of  1869,  above  quoted  from,  after  hold- 
ing, as  has  been  done  in  numerous  cases  since,  under  this  and 
other  park  acts,  (West  Chicago  Park  Comrs,  v.  McMuUen  134 
111.  170,)  that  the  park  commissioners,  under  the  act,  became 
a  municipal  corporation,  vested  with  power  of  government, 
and  an  agency  of  the  State,  for  governmental  purposes,  in 
respect  of  the  park,  the  object  of  their  creation  being  munici- 
pal in  character,  said:  "It  is  argued  that  this  park  property 
belongs  to  these  commissioners  as  a  corporation.  This  is  so 
by  the  terms  of  the  act.  They  hold  the  fee,  but  the  usufruct 
is  in  the  public."  This  language  was  used  in  deciding  the 
particular  point,  there  raised  by  counsel,  as  to  whether  the 
park  property  was  subject  to  taxation,  and  it  was  held  that  it 
was  not,  for  the  reason  that,  the  fee  being  vested  in  the  park 
commissioners  as  a  municipal  corporation,  in  trust  for  the 
public,  such  property  was  not  taxable.  In  view,  therefore,  of 
the  plain  provisions  of  the  act  of  1869,  and  the  construction 
thus  placed  upon  it  by  this  court,  there  could,  it  would  seem, 
be  no  mistake  or  misconception  as  to  the  powers  of  the  park 
commissioners  in  relation  to  the  parks  acquired  under  the  act. 

Prior  to  the  year  1879  no  authority  was  vested  in  park 
commissioners  of  the  State  enabling  them  to  acquire  public 
6treet§  leading  to  the  parks  under  their  control,  {Kreigh  v. 
Chicago,  86  111.  407,)  and  in  the  case  just  cited  it  was  held 
that  the  city,  holding  the  streets  in  trust  for  the  public,  had 
no  authority  to  alien  or  divest  itself  of  control  over  them; 
that  authority  to  surrender  a  street  by  the  city  to  the  park 
commissioners  was  not  to  be  presumed  to  have  been  granted 
by  the  legislature,  and  should  be  made  to  appear  by  the  clear ' 
letter  of  the  law,  and  such  power  wa^there  held  not  to  exist, 
clearly  indicating  that,  with  appropriate  legislative  enactment 
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to  that  end,  a  transfer  of  a  street  from  the  city  to  the  park 
commissioners  might  be  legally  made.  In  that  year,  however, 
the  needed  legislation  was  supplied.  By  the  act  entitled  '^An 
act  to  enable  park  commissioners  or  corporate  authorities  to 
take,  regulate,  control  and  improve  public  streets  leading  to 
public  parks,"  etc.,  approved  and  in  force  April  9,  1879,  it 
was  provided  (sec.  1) :  "That  every  board  of  park  commis- 
sioners shall  have  power  to  connect  any  public  park,  boulevard 
or  driveway  under  its  control,  with  any  part  of  any  incorpo- 
rated city,  town  or  village,  by  selecting  and  taking  any  con- 
necting street  or  streets,  or  parts  thereof,  leading  to  such 
park,"  and  providing  that  such  street  or  streets  lie  within 
territory  composed  of  property  taxable  for  maintenance  of  the 
park,  and  that  consent,  in  writing,  thereto,  of  the  owners  of  a 
majority  of  the  frontage  of  lands  and  lots  abutting  on  such 
street,  be  first  obtained,  etc.  This  and  section  2,  with  slight 
amendment  and  modification  not  important  here,  were  re- 
enacted  in  1885.  (Laws  of  1885,  p.  225.)  By  section  3  it  is 
provided :  "Such  park  boards  shall  have  the  same  power  and 
control  over  the  parts  of  streets  taken  under  this  act  as  are 
or  may  beiby  law  vested  in  them  of  and  concerning  the  parks, 
boulevards  and  driveways  under  their  control."  Section  4 
provides  for  reverter  of , such  streets  to  the  proper  city  or  vil- 
lage authorities  in  case  the  same  shall  pass  from  the  control 
of  the  park  board,  etc.  And  section  5,  that  "any  city,  town 
or  village  in  this  State  shall  have  full  power  and  authority  to 
invest  any  of  such  park  boards  with  the  right  to  control,  im- 
prove and  maintain  any  of  the  streets  of  such  city,  town  or 
village,  for  the  purpose  of  carrying  out  the  provisions  of  this 
act." 

By  this  act,  power  is  conferred  upon  the  park  commission- 
ers to  take  and  accept  public  streets  of  the  city  and  assume 
control  thereof,  and  upon  the  city  authorities,  power  to  con- 
sent thereto  and  surrciuder  the  same.  Begardless  of  where 
the  fee  in  the  street  might,  in  such  case,  be  found  ultimately 
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to  be  lodged,  the  power  of  the  legislature,  where  private  right 
will  not  be  violated,  to  change  the  possession  and  control  of 
the  trust,  can  not  be  questioned.  (The  People  ex  reL  v.  Walsh^ 
96  111.  232 ;  West  Chicago  Park  Comrs.  v.  McMvUen,  supra.) 
And,  as  said  in  the  latter  case,  when  the  new  municipality  is 
established  under  the  act,  it  becomes  a  creature  of  legislative 
control,  and,  with  the  exception  of  the  saving  of  private  right, 
the  legislature  may,  in  respect  of  such  agency,  as  with  other 
municipalities,  repeal  the  law  of  its  creation,  abridge  its  pow- 
ers or  enlarge  them,  within  the  prescribed  territory,  at  will. 

The  park  commissioners  having,  therefore,  been  clothed 
with  power  and  authority  to  take  and  receive  public  streets, 
and  assume  control  thereof,  leading  from  the  park,  the  extent 
of  their  powers  over  the  same,  when  a  street  has  come  into 
their  possession  and'  control,  under  the  acts,  is  next  to  be 
considered. 

In  respect  of  the  parks  proper,  we  have  seen  that,  in  addi- 
tion to  the  other  powers  specifically  mentioned  id  the  act  of 
1869,  their  power  and  dominion,  generally,  are  as  ample  and 
complete  as  those  vested  in  the  common  council  over  the 
public  squares  and  places  of  the  city.  If,  therefore,  such  is 
the  power  of  the  commissioners  in  relation  to  the  park,  in- 
cluding, necessarily,  the  streets,  boulevards  and  driveways 
therein,  (sec.  10,  act  of  1869,)  what  power  is  vested  in  them 
over  streets  acquired  under  the  act  of  1879?  The  answer  is 
gbvious,  and  comes  from  the  act  itself:  that  they  are  to  have 
the  same  power  and  control,  in  respect  to  streets  taken  under 
the  act,  as  are  or  may  be  **vested  in  them  of  and  concerning  the 
parks,  boulevards  or  driveways  under  their  control," — ^that 
is  to  say,  that  having,  under  the  act  of  1869,  power  and  do- 
minion, generally,  over  the  park,  boulevards  and  driveways 
under  their  control,  identical  in  extent  with  that  vested  in  the 
common  council  over  the  public  squares  and  places  of  the  city, 
such  park  commissioners,  in  respect  of  streets  acquired  by 
them  under  the  act  of  1879,  are  to  exercise  the  same  power 
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and  dominion.  It  could  scarcely  for  a  moment  be  doubted^ 
that,  as  to  encroachments  upon  the  park,  and  obstructions  or 
purprestures  in  the  streets,  boulevards  or  driveways  thereof, 
•  the  park  commissioners  are  invested  with  power,  ample  and 
complete,  to  prevent  and  remove  the  same ;  and  if  this  be  so, 
as  we  think  it  must,  they  are  vested  with  no  less  power  in  re- 
spect of  encroachments  upon,  purprestures  and  obstructions 
in  the  streets  and  driveways  acquired  under  the  act  of  1879. 
On  the  contrary,  their  powers  in  this  regard  are  the  same. 
And  this,  we  think,  is  in  perfect  accord  with  the  legislative 
intention,  if  the  plain  import  of  the  language  employed  ia 
to  obtain.  If,  as  provided  in  said  act  of  1869,  they  have 
"power  to  govern,  manage  and  direct"  in  respect  of  the  park, 
we  conceive  no  satisfactory  reason  for  holding  that  the  legis- 
lature did  not  intend  vesting  them  with  the  same  power  in 
reference  to  streets  leading  thereto,  acquired  under  the  later 
act.  Nor  do  we  think  any  sufficient  reason  exists  why  said 
commissioners  in  respect  of  such  streets,  may  not,  in  so  far 
as  they  are  applicable,  exercise  any  of  the  powers  conferred 
by  said  act,  or  which  "may  be  by  law  vested  in  them  of  and 
concerning  parks,  boulevards  or  driveways  under  their  con- 
trol." 

By  ordinance  adopted  by  the  city  council  of  Chicago,  June 
23)  1879,  consent  was  given  and  granted  to  said  South  Park 
Commissioners  "to  take,  regulate,  control  and  improve"  Mich- 
igan avenue  from  the  south  line  of  Jackson  street  to  the  south 
line  of  Thirty-fifth  street,  the  city  reserving  its  rights  in  rela- 
tion to  the  laying  of  water  and  gas  mains  and  pipes,  and  the 
building  and  repairing  of  sewers,  tunnels  and  drains  in  said 
street,  etc.  No  question  is  raised  as  to  compliance  with  the 
provisions  of  the  act,  but  it  is  insisted  by  appellant  that  what- 
eyer  the  authority  of  the  park  commissioners  over  said  portion 
of  Michigan  avenue,  they  have  no  right  to  interfere  with  build- 
ings aloDg  the  line  of  said  avenue  which  do  not  interfere  with 
public  travel  over  the  surface  thereof.     Undoubtedly  the  au- 
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thority  of  the  park  commiBsionerB  oeaBeB  at  the  line  on  either 
side  of  the  street,  and  as  to  the  character,  height  or  dimensions 
of  buildings,  or  of  what  material  they  shall  be  constructed, 
along  the  line  of  the  street,  they  have  no  control.  But  so  far 
as  the  street  proper  is  concerned,  they  have  the  same  powers 
as  are  vested  in  them  of  and  concerning  the  park,  boulevards 
and  driveways  under  their  control,  subject  only  to  the  reserva- 
tion made  by  the  city  in  the  ordinance  above  referred  to.  It 
is,  in  effect,  conceded  that  the  balcony  in  question,  if  erected, 
will  be  an  encroachment  over  and  beyond  the  line  of  said  part 
of  Michigan  avenue.  This  being  so,  and  the  park  commission- 
ers  having  acquired,  under  said  act  of  1879,  the  control  of  said 
street,  there  can,  it  would  seem,  be  no  question  as  to  their 
power  and  authority  in  the  premises,  and  the  consequent  ex- 
clusion of  the  authority  of  the  city  over  the  same. 

It  is  contended,  in  argument,  that  the  custom  had  so  far 
prevailed  in  the  city,  of  erecting  porches,  porticos,  awnings, 
cellar-ways,  etc.,  beyond  the  lot  line,  that  the  park  commis- 
sioners are  estopped  from  preventing  the  erection,  in  the  ab- 
sence of  an  ordinance  prohibiting  the  same,  of  jttie  balcony  in 
question.  It  will  be  unnecessary  to  determin^,  here,  whether 
the  use  of  the  way  above  the  street  in  the  mianner  here  pro- 
posed, would  or  would  not  be  a  reasonable  us^  of  the  same, 
in  the  absence  of  legislative  declaration  or  municipal  license. 
There  is  no  allegation  in  this  bill  of  any  public  usage  or  cus- 
tom for  the  erection  and  maintenance  of  encroachments  of  like 
character  upon  the  public  streets,  independently  of  license  or 
permit  from  the  municipal  authorities  of  the  city.  The  alle- 
gation is,  and  the  proof  offered  by  complainant  tends  to  show, 
that  for  many  years  it  has  been  the  custom  of  the  city  of 
Chicago  to  grant  permits  to  build  porticos,  piazzas,  etc.,  over 
main  entrances  to  buildings,  extending  beyond  the  lot  line, 
and,  in  like  manner,  to  grant  permission  for  basement  en- 
trances upon  the  sidewalk,  etc.  But  the  evidence  shows  that 
the  lot  owner  who  designed  building,  or  making  additions  to. 
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g,  the  walls  outside  of  his  building,  was  required  by 
ices  of  the  city  to  submit  to  the  proper  officer  his 
pecifications  of  the  proposed  work.  Upon  approval 
^rrnit  or  license  was  granted,  thus,  in  each  case, 
aining  control  over  and  direction  of  the  erection  of 
hments  upon  or  over  tl^e  streets. 
.edly>  tke  owners  of  lots  bordering  upon  streets  or 
the  right  to  make  all  proper  and. reasonable  use  of 
)f  the  street  for  the  convenience  of  their  lots,  not 
it  with  the  paramount  right  of  the  public  to  the  use 
3t  in  all  its  parts.  (Smith  v.  McDowell,  148  HI.  51, 
cited.)  In  the  absence  of  legislative  direction  or 
declaration  of  what  such  rights  shall  be,  what  is  to 
a  reasonable  and  proper  use  will  depend,  in  a  large 
3n  the  public  usage  in  like  instances,  and  upon  the 
tion.  General  use  by  lot  owners,  and  acquiescence 
the  public  and  public  authorities,  may  always  be 
\  as  evidence  of  what  is  a  reasonable  and  proper  use 
I  existence  of  the  right.  (2  Dillon  on  Mun.  Corp. 
585,  794 ;  O'Linda  v.  Lathrop,  21  Pick.  292 ;  Com. 
I,  107  Mass.  234 ;  Nelson  v.  Godfrey,  12  111.  22.) 
pparent,  we  think,  that  question  does  not  arise  here, 
Eison  that  the  city  authorities  had  at  all  times,  so 
wn,  by  municipal  legislation,  assumed  and  retained 
1  and  direction  of  all  structures  intruding  upon  or 
treets.  If,  therefore,  it  be  conceded  that  the  course 
'  pursued  by  the  city  authorities  is  binding  upon 
commissioners,  a  permit  from  the  latter  would  be 
0  authorize  the  construction  of  the  balcony  in  ques- 
at  complainant  so  understood,  is  evinced  by  the 
)  having  made  application  for  such  permit,  first,  to 
commissioners,  and  upon  their  refusal  to  grant  it, 
le  city  authorities.  It  will  therefore  be  unnecessary 
whether  the  proposed  balcony  was  such  an  obstruc- 
croachment  upon  the  avenue  as  would  be  a  nuisance 
50  III. 
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per  $e,  or  such  as  the  municipal  authorities,  holding  the  streets 
in  trust  for  the  use  of  the  general  public,  could  not  authorixe, 
(Smith  V.  McDowell,  supra ;  Field  et  al.  v.  Barling  et  d.  149 
111.  556,)  or  was  such  as  might  be  licensed,  as  being  a  use  of 
the  street  not  inconsistent  with  the  public  right  and  use. 

The  complainant  having  shown  no  license  or  right  to  erect 
and  maintain  the  balcony  proposed  to  be  erected,  we  are  of 
opinion,  irrespective  of  whether  the  fee  of  the  avenue  was,  bj 
operation  of  Ifiw,  vested  in  the  park  commissioners  or  not,  that 
an  injunction  restraining  them  in  the  premises  was  properly 
denied* 

The  decree  of  the  circuit  court  dismissing  the  bill  will  be 

affirmed.  ^ 

Decree  affirmed. 


Spencer  S.  Holt  et  al. 

150    530'  "  V. 

i^    109 

The  City  op  East  St.  Louis. 

Filed  at  Mt.Vernon  June  19, 1694. 

1.  SPKOiAii  taxation— ii>/ia<  is  abufting  property.    It  is  no  valid  ob- 
jection to  a  special  tax  to  pay  for  grading  or  paving  a  street,  that  the 
city  or  village  is  not  required  to  pay  the  cost  of  improving  the  street         j 
intersections.   Streets  crossing  the  one  sought  to  be  improved  are  not         | 
abutting  lots.  | 

2.  The  object  of  special  taxation  is  not  to  have  each  lot  pay  for  the  i 
actnal  cost  of  what  is  done  in  front  of  it,  but  to  have  it  pay  its  propor- 
tionate share  of  the  whole  cost  of  the  improvement.                                        j 

Appeal  from  the  County  Court  of  St.  Clair  county ;  the  Hon. 

Benjamin  Bonbau,  Judge,  presiding. 

I 

Mr.  W.  C.  KuEPPNBR,  for  the  appellants. 

Messrs.  Conkling  &  Gbout,  and  Mr.  F.  G.  CockrbUi,  for 
the  appellee. 
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Per  GuBiAM :  This  is  an  appeal  from  a  judgment  of  con- 
firmation of  a  special  tax  to  pay  the  cost  of  grading  and  pav- 
ing Baugh  avenue,  in  East  St.  Louis.  The  ordinance  provides 
that  the  cost  shall  be  paid  by  special  taxation  of  contiguous 
property,  in  proportion  to  its  frontage.  Appellants'  only  ob- 
jection to  the  tax  assessed  under  the  ordinance  is,  thatvthe 
city  is  not  required  to  pay  the  cost  qf  street  intersections, 
and  they  contend  that  streets  crossing  the  one  on  which  tbe 
improvement  is  made  are  abutting  property,  within  the  mean- 
ing of  the  statute.  We  do  not  agree  with  this  contention. 
The  question  raised  is  disposed  of  in  Walters  v.  Town  of 
Lake,  129  111.  23,  in  which  we  used  the  following  language: 
**But  it  was  still  further  urged  as  an  objection  to  the  assess- 
ment roll,  that  the  intersections  with  Winter  street  of  the  side 
streets  which  crossed  it  should  have  been  assessed  as  being 
property  belonging  to  the  town  and  benefited  by  the  improve- 
ment. It  has  been  held  that  property  owned  by  the  munici- 
pality, such  as  a  public  square  in  a  city,  may  be  assessed  for 
the  improvement  of  a  street  on  the  side  of  it.  (Scammon  v. 
City  of  Chicago,  42  111.  192 ;  Taylor  v.  The  People,  66  id.  322 ; 
County  of  McLean  v.  City  of  Bloomington,  106  id.  209).  But 
in  such  case  the  property  benefited,  although  being  alongside 
of  the  street  improved,  is  yet  outside  of  such  street  and  apart 
from  it.  Here,  however,  the  portions  of  Winter  street  where 
the  side  streets  cross  it  are  part  of  the  street  ^tself  upon  which 
the  improvement  is  made."  See,  also,  Lightner  v.  City  of 
Peoria,  ante,  80. 

The  object  of  special  taxation  is  not  to  have  each  lot  pay 
for  the  actual  cost  of  what  is  done  in  front  of  it,  but  its  pro- 
portionate share  of  the  whole.  The  cross-street  intersections, 
not  being  abutting  or  fronting  property,  can  not  be  taxed,  and 
appellants'  property  only  bears  its  proportionate  part  of  the 
whole  cost. ' 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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Thb  Nobth  Chicaqo  Street  Bailroad  Company 

V.  tMSLRAI 

Thomas  W.  Wrixon,  Admr. 

Filed  at  Ottawa  June  19, 1894. 

1.  Appeal— tpaiv^ro/. error.  Where  a  party  fails  to  make  the  refoail 
of  iDstruotions  a  ground  for  a  new  trial,  and  in  his  abstract  in  the  Ap- 
pellate Court  fails  to  give  the  instructions  asked  and  refused,  and  statei 
in  his  brief  filed  in  that  court  that  he  makes  no  point  on  the  ref  nflsl  of 
instructions,  he  will  thereby  waive  his  right,  on  appeal  to  this  conrt,  to 
assign  for  error  the  refusal  of  his  instructions. 

2.  A  party  can  not  take  the  judgment  of  the  Appellate  Ck>art  upon  i 
question  of  fact,  merely,  and  waive  questions  of  law  arising  upon  In- 
structions, and  when  defeated  on  the  fact,  insist  in  the  Supreme  Conrt 
upon  an  error  of  law  which  was  withdrawn  from  the  consideration  of 
the  Appellate  Court. 

3.  BAMK-^emittitur  in  the  Appellate  Court.  A  plaintiff  in  an  action 
sounding  in  damages,  on  appeal  to  the  Appellate  Court,  and  after  sn 
order  of  reversal,  on  his  motion  had  the  judgment  of  reversal  set  aside, 
and  entered  a  remittitur  of  one-half  of  the  amount  of  the  verdict, 
whereupon  the  Appellate  Court  entered  judgment  for  the  balance  of 
the  amount:  Held,  that  the  Appellate  Court  was  authorized  toallov 
the  remittitur,  and  that  in  so  doing  and  entering  judgment  for  the  re- 
mainder there  was  no  error. 

Appeal  from  the  Appellate  Court  for  the  First  District;— 
heard  in  that  court  on  appeal  from  the  Circuit  Conrt  of  Cook 
county ;  the  Hon.  B.  S.  Tuthill,  Judge,  presiding. 

Mr.  Egbert  Jamieson,  and  Mr.  Edmund  Ftjrthhan,  for  the 
appellant. 

Mr.  Arnold  Heap,  and  Messrs.  Bosenthal  &  Hirsohl,  for 
the  appellee. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  appellee,  administrator  of  the  estate 
of  William  P.  Wrixon,  deceased,  against  appellant,  to  recover, 
for  the  use  of  next  of  kin,  damages  for  personal  injuries  to 
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said  William  P.  Wrlxon,  alleged  to  have  been  caused  by  the  neg- 
ligence of  appellant,  and  which  resalted  in  his  death.  A  trial 
by  jury  in  the  circuit  coutt  resulted  in  a  verdict  for  $5000. 
Motion  for  new  trial  was  overruled  and  judgment  rendered  for 
that  amount.  On  appeal  to  the  Appellate  Court  a  remittitur 
of  $2500  was  entered  by  the  plaintiff,  and  the  judgment  af- 
firmed for  the  residue  of  $2500.  The  railway  company  brings 
the  case  to  this  court,  and  urges  two  grounds  for  reversal  of 
the  judgment  of  the  Appellate  Court:  •First,  "the  trial  court 
erred  in  refusing  each  and  every  of  the  instructions  by  it  re- 
fused, asked  by  defendant;''  second,  ''the  Appellate  Court 
erred  in  entering  the  remittitur  and  aflBnliing  the  judgment  of 
the  trial  court." 

The  instructions  which  it  is  urged  tho  court  erred  in  refus- 
ing, are  numbered  by  counsel  in  their  brief  as  1,  2  and  3.  We 
are  not  called  upon  to  determine  whether  error  intervened  in 
the  refusal  of  these  instructions  or  not,  but  it  may  be  said 
that  the  fact  of  negligence  on  the  part  of  the  defendant,  and 
whether  the  plaintiff's  intestate  exercised  such  reasonable  care 
and  caution  for  his  own  safety  as  are  usually  exercised  by 
children  of  the  same  age  and  degree  of  intelligence,  was  sub- 
mitted to  the  jury  by  proper  instructions.  (City  of  Chicago  v. 
Keefe,  114  111.  222 ;  Chicago  City  Railway  Co.  v.  Wilcox,  138 
id.  370.)  These  questions  of  fact  are  settled  adversely  to 
appellant  by  the  judgment  of  the  Appellate  Court,  and  are 
not  here  open  to  review. 

A  sufficient  answer  to  the  alleged  error,  that  the  court  erred 
in  refusing  the  instructions  numbered  1,  2  and  3,  is,  that 
appellant  has  waived  its  right  to  insist  upon  that  error,  if 
error  it  was.  In  the  abstract  filed  in  the  Appellate  Court, 
and  whi<2^  has  been  filed  by  appellee  in  this  court,  the  refused 
instructions  were  not  abstracted,  and  thereby  brought  to  the 
attention  of  that  court.  In  the  brief  of  appellant  filed  in  that 
oonrt  the  points  urged  for  reversal  are :  "First,  the  verdict  in 
this  case  is  contrary  to  law;  second,  the  verdict  in  this  case 


Digitized  by  VjOOQ IC 


634        North  Chicago  Street  R.  E.  Co.  v.  Wrixon. 
Opinion  of  the  Court. 


is  contrary  to  the  evidence ;  third,  the  verdict  in  this  case  was 
excessive."  Each  of  these  points,  and  none  other,  was  urged 
as  properly  raised,  upon  the  motion  for  new  trial,  in  the  trial 
eourt,  and  it  is  expressly  stated  by  counsel  in  their  brief  that 
"no  point  is  raised  on  the  giving  or  refusal  of  instructions." 
Our  attention,  and  that  of  counsel  for  appellant,  is  directly 
called  to  these  facts,  and  that  the  brief  and  abstract  of  appel- 
lant in  the  Appellate  Court  have  been  here  filed,  by  the  brief 
of  appellee,  and  no  question  is  made  as  to  the  accuracy  of 
these  statements,  nor  is  it  pretended  that  any  other  abstract 
or  brief  was  filed  by  appellant  in  the  Appellate  Court.  Nor 
does  it  appear  that  the  question  arising  upon  these  instruc- 
tions was  considered  by  that  court.  We  are  justified,  there- 
fore, in  assuming  it  to  be  admitted  that  in  the  Appellate  Court 
appellant  abandoned  any  assignments  of  error  upon  refusal 
of  the  court^to  give  instructions  asked  by  it.  That  being  so, 
appellant  is  in  no  condition  to  insist  upon  .the  error  here.  A 
pai*ty  can  not  take  the  judgment  of  that  court  upon  a  question 
of  fact,  merely,  and  waive  questions  of  law  arising  upon  in- 
structionSf  and,  when  beaten  upon  the  fact,  insist  in  this  court 
upon  error  of  law  which  was  withdrawn  from  the  considera- 
tion of  that  court.  To  permit  such  practice  would  be  unfair 
to  the  Appellate  Court,  would  entail  unnecessary  expense  upon 
the  parties  litigant,  and  encumber  the  dockets  of  the  courts 
with  unnecessary  litigation. 

The  only  question  raised  by  counsel,  properly  before  us,  is, 
whether  the  Appellate  Court  erred  in  entering  a  remittitur  at 
the  instance  of  the  plaintiff  below.  Upon  consideration  of  the 
case,  that  court  entered  judgment  January  11,  1894,  revers- 
ing and  remanding  the  cause.  On  January  15,  1894,  being 
one  of  the  days  of  the  same  term  of  that  court,  appellee 
moved  that  the  order  of  reversal  and  remandment  theretofore 
entered  be  set  aside,  and  at  the  same  time  filed  a  remittitur  of 
'  $2500  of  the  judgment.  Thereupon  the  court  set  aside  and 
vacated  its  former  order  and  judgment,  and  entered  a  judg- 
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ling  that  of  the  court  below  for  the  eum  of  $2500, 
ed  jiidgment  for  said  amount  in  favor  of  appellee 
t  appellant,  and  for  costs,  etc. 
.sted,  that  in  actions  where  the  recovery  is  of  un- 
damages,  a  remittitur  may  not  be  entered,  and  the 
ng  in  the  verdict  and  judgment,  because  it  is  excess* 
y  cnred.  The  difficulty  of  settlement  of  this  ques- 
principle  is  fully  recognized,  but  we  are  committed 
.ctice  of  allowing  remittiturs  in  actions  ex  delicto, 
3  trial  and  Appellate  Courts,  to  such  sum  as  shall  to 
seem  not  excessive,  and  affirming  as  to  the  balance 
^ment.  By  section  81  of  the  Practice  act  the  entry 
tr  in  the  appellate  courfcs  is  authorized.    It  may  not 

0  here  collate  some  of  the  leading  cases  in  the  State 
luestion. 

v.  Fischer,  71  Hi.  676,  was  an  action  on  the  case 
r.  The  jury  returned  a  verdict  for  $1600,  and,  on 
r  new  trial,  plaintiff  remitted  one-half,  and  judg- 
entered  on  the  verdict  for  the  balance, — $800.  It 
insisted  that  by  the  remittitur  plaintiff  conceded  the 
be  unjust,  dtc,  an4  that  the  defect  was  not  cured 
mt  that  the  error  could  be  corrected  only  by  submis- 
e  cause  to  another  jury, — citing,  in  support  of  this 
masy.  Wormack,  13  Texas,  680,  Nuddy.  Wells,  11 
and  Claflin  v.  Delaney,  38  N.  T.  138,  and  as  par- 
sustaining  the  contention,  in  so  far  as  "that,  in  a 
ding  wholly  in  damages,  and  where  the  damages  are 
ted,  the  court  can  not  order  a  remittitur  as  the  alter- 
:  a  new  trial."  But  it  was  there  said :  "That  a  party 
lay  remit  in  such  cases  is  a  practice  so  interwoven 
jurisprudence,  we  are  unwilling  to  disturb  it.     The 

1  our  practice,  where  a  jury  has  passed  upon  a  ques- 
nliqaidated  damages,  though  the  court  below  may 
right  to  direct  the  plaintiff  to  remit,  or  a  new  trial 
aad,  yet  if  the  plaintiff  himself,  on  a  motion*  for  a 
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new  trial  being  made,  volantarily  remits  part  of  the  damages, 
the  verdict  must  stand  for  the  balance, — and  this,  for  the 
reason  that  it  is  necessary  an  end  should  be  put  to  litigation, 
and  actions  for  vindictive  damages  not  be  encouraged." 

Illinois  Central  Railroad  Co.  v.  Ebert,  74  111.  399,  was  an 
action  to  recover  damages  for  injuries  sustained  by  plaintiff 
in  a  collision  on  defendant's  road.  Verdict  was  returned  for 
$10,000,  and,  on  motion  for  new  trial,  plaintiflF,  by  his  attor- 
ney, remitted  $6000  of  the  finding,  and  the  court  entered 
judgment  for  the  balance, — $4000 ;  and  the  learned  Justice 
Brsese,  who  delivered  the  opinion  of  the  court  in  the  preced- 
ing  case,  while  criticising  the  rule  which  has  obtained  in  such 
oases,  again  declared  the  practice  to  be  too  firmly  established 
to  be  displaced,  and  the  judgment  was  affirmed. 

Lcewenthal  v.  Streng,  90  111.  74,  was  ^n  action  on  the  ease 
for  malicious  prosecution,  and  a  verdict  was  returned  for 
plaintiff  for  $10,000.  Motion  for  new  trial  was  made  and 
overruled,  whereupon  the  plaintiflf  entered  remittitur  of  $4000, 
and  judgment  was  rendered  for  $6000.  The  court,  by  Jus- 
tice Walker,  regarding  the  verdict  as  ''outrageously  excess- 
ive," said:  "It  could  only  have  been  induced  by  prejudice, 
passion  or  total  misconception  of  the  case ;  and  when  it  is  so 
flagrantly  excessive  as  to  be  only  accounted  for  on  the  ground 
of  prejudice,  passion  or  misconception,  the  remittitur  does  not 
remove  the  prejudice,  passion  or  misconception."  The  court, 
however,  does  not  there  reverse  the  judgment  on  this  ground, 
but  on  the  ground  that  they  still  regard  it,  notwithstanding 
the  remittitur  of  $4000,  "as  grossly  excessive." 

Albin  V.  Kinney,  96  111.  214,  was  an  action  on  the  case 
against  a  physician  for  alleged  malpractice  in  his  treatment 
of  the  plaintiflF.  By  leave  of  the  court,  plaintiflf  entered  a  re- 
mittitur of  part  of  the  verdict  and  judgment  was  rendered  for 
the  residue,  and  it  was  there  said:  "The  practice  of  permit- 
ting a  remittitur  of  a  portion  of  the  verdict  found,  even  in 
actions  sounding  in  damages,  is  so  well  settled  that  the  point 
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made  against  the  judgment  in  this  case,  on  account  of  the 
remittitur  entered,  need  not  be  discussed  as  a  new  question. 
The  rule  is  uniform,  that  when  there  is  a  motion  for  a  new 
trial  on  the  ground  of  excessive  damages,  plaintiff  may,  if  he 
chooses,  remit  a  portion  of  the  verdict  to  obviate  the  objec- 
tion. The  court  can  not  compel  a  plaintiff  to  remit  any  por- 
tion of  his  verdict,  but  he  may  have  his  election  to  do  so,  or 
stand  the  chances  of  another  verdict." 

Uniun  Rolling  Mill  Co.  v.  Gillen,  100  111.  62,  was  an  action 
for  injuries  sustained  by  the  plaintiff  by  reason  of  the  negli- 
gence of  the  defendant.  The  jury  found  a  verdict  for  plain- 
tiff for  $5000.  A  remittitur  having  been  entered  by  plaintiff 
of  $2000,  the  court  rendered  judgment  upon  the  verdict  for 
$3000.  It  was  contended  in  this  court  that  entry  of  judgment 
upon  the  verdict  was  erronepus, — that  while  the  practice 
might  be  proper  to  allow  remittitur  in  actions  ex  contractu,  it 
was  otherwise  in  actions  ex  delicto,  and  that  in  such  latter 
cases,  if  the  jury  was  unfair  in  assessing  the  damages,  it 
should  be  taken  for  granted  that  the  jury  was  also  unfair  in 
deciding  upon  the  issue.  The  court  there  held  the  practice 
to  be  established  of  allowing  remittitur  in  actions  ex  delicto  as 
well  as  ex  con^ractt*,— citing  cases  supra. 

In  Libby  et  al.  v.  Scherman,  146  111.  564,  which  was  an 
action  for  personal  injury  caused  by  the  negligence  of  the  de- 
fendant, the  court  held  the  rule  to  be  so  firmly  settled  in  its 
application  to  such  cases  as  to  be  beyond  question. 

The  practice  of  allowing  entry  of  remittitur  in  the  Appellate 
Court  was  expressly  sanctioned  in  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Dickson,  88  111.  431.  That  was  an  ac- 
tion to  recover  damages  for  personal  injury  inflicted  by  the 
negligence  of  the  defendant  railroad  company.  A  judgment 
had  been  rendered  for  $6500,  which  was  complained  of  as 
excessive.  After  appeal  to  this  court  a  remittitur  of  $2500 
was  entered,  and  the  judgment  for  the  amount  of  $4000,  be- 
ing the  amount  of  the  judgment  less  remittitur,  was  affirmed. 
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Without  continuing  the  citation  of  cases,  enough  baye  been 
given  to  show  the  practice  in  this  State ;  and  while  in  some 
of  them  the  rule  has  been  strongly  criticized,  it  has  been  ad- 
hered to,  and  has  become  the  uniform  practice  in  all  the 
courts  of  the  State,  and  ought  not  now  to  be  changed. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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H.  G.  Mitchell  et  al. 
Floba  Hindman. 

Filed  at  MLVemon  June  19, 1894. 


1.  Etidbnob— 8ii«(aintn(7  an  objection  to  a  question — afterwards  an- 
swered.  There  is  no  error  in  sustaining  an  objection  to  a  question, 
where  the  fact  sought  to  be  proyed  by  it  is  afterwards  shown  by  answex 
to  another  question  to  which  no  objection  is  made. 

2.  Same — degree  of  proof  required.  An  instruction  in  a  civil  action 
that  the  plaintiff  was  "bound  to  prove  to  the  satisfaction  of  the  jury,  by 
a  clear  preponderance,"  is  clearly  erroneous,  and  properly  refused. 
The  law  only  requires  that  a  preponderance  of  evidence  shall  be  in 
favOr  of  the  plaintiff. 

8.  iMSTRtJOTiONS — as  to  the  burden  of  proof.  It  is  not  necessary  that 
the  instructions  for  the  plaintiff  shall  state  where  the  burden  of  proof 
rests.  It  is  sufficient  if,  from  all  the  instructions  given  to  the  jury  as 
the  charge  of  the  judge,  it  clearly  appears,  and  is  so  stated  to  the  jniy, 
upon  whom  the  burden  rests.  If  one  of  the  instructions  for  the  de- 
fendant positively  states  on  whom  it  rests,  that  will  be  sufficient. 

4.  Same — as  to  preponderance,  of  the  evidence.  An  instruction  that 
the  preponderance  of  the  evidence  is  not  alone  determined  from  the 
number  of  the  witnesses  testifying,  but  the  jury  should  take  into  con- 
sideration the  opportunities  of  the  witnesses  for  seeing  or  ascertaining, 
from  their  own  personal  knowledge,  the  things  about  which  they  tes- 
tify, and  the  probability  or  improbability  of  the  truth  of  their  state- 
ments, in  view  of  all  the  other  evidence,  facts  and  circumstances 
proven,  aud  from  the  circumstances  determine  the  preponderance, 
etc.,  does  not  exclude  from  the  jury  the  consideration  of  expert  evi- 
deuce. 
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5.  MaIiPbaotice— /ac<«  to  be  considered.  In  an  action  for  malpractice 
in  the  treatment  of  a  broken  bone  in  the  plaintiff's  wrist,  the  condition 
of  the  arm  at  the  time  of  the  injury,  the  manner  of  treatment  by  the 
defendants,  the  length  of  time  the  bandages  and  splints  were  permitted 
to  remain,  and  whether  complaint  was.  made  by  the  plaintiff  of  severe 
pain  in  the  hand  whilst  such  bandages  were  so  kept  on,  are  all  facts, 
and  in  determining  them  the  jury  should  take  into  consideration  the 
opportunities  of  the  several  witnesses  for  ascertaining  from  their  own 
personal  knowledge,  and  whether  there  was  proper  diligence  and  care 
In  the  treatment  was  not  to  be  determined  from  that  alone,  but  those 
facts  must  be  weighed  in  connection  with  all  the  evidence,  facts  and 
oircumstances,— that  is  to  say,  the  expert  evidence,— and  the  jury 
ahould  determine,  from  ail  the  evidence  and  circumstances,  whether 
the  defendants  were  negligent. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Jack- 
son county ;  the  Hon.  Oliver  A.  Harkbb,  Judge,  presiding. 

Mr.  P.  M.  TouNGBLOOD,  and  Mr.  Nobman  H.  Moss,  for  the 
appellant. 

Mr.  William  A.  Schwartz,  for  the  appellee. 

Mr.  JusTios  Phillips  delivered  the  opinion  of  the  Court : 

Appellants,  physicians  and  surgeons,  were  partners,  en- 
gaged in  practice,  and  were  called  to  attend,  professionally, 
the  appellee,  who  had  sustained  an  injury  to  the  left  forearm, 
designated  a  Colles'  fracture  of  the  radius,  about  one  and 
one-half  inches  above  the  wrist  joint.  Appellee  brought  an 
action  against  appellants,  alleging  they  so  unskUlfuUy  and 
negligently  performed  their  duty  that  the  arm  so  injured  was 
permanently  disabled,  and  a  judgment  for  $1250  was  entered 
in  her  favor,  which  was  afiSrmecl  by  the  Appellate  Court. 
This  appeal  is  prosecuted,  and  the  errors  of  law  assigned  are, 
that  there  was  error  in  sustaining  an  objection  to  the  admis- 
sion of  certain  evidence  offered  by  appellants,  in  refusing  to 
give  the  sixth  instruction  asked  by  appellantSy  and  in  giving 
instructions  asked  in  behalf  of  appellee. 
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The  error  assigned  to  the  ruling  of  the  court  in  sustaining 
an  objection  to  a  question  to  Dr.  McAnally,  one  of  the  defend- 
ants, is  not  tenable.  The  witness  was  asked  if  he  had  used 
his  best  skill  and  judgment  in  the  treatment  of  the  injury. 
An  objection  was  sustained  to  the  question,  because  in  the 
form  asked  it  was  leading ;  yet  later,  during  the  examination 
of  the  same  witness,  he  was  asked  a  question  in  substan- 
tially the  same  form,  which  was  not  objected  to,  and  was  an- 
swered by  the  witness,  and  the  identical  same  fact  asked  for 
in  the  question  to  which  the  objection  was  sustained,  was  by 
the  later  question  brought  before  the  jury. 

The  sixth  instruction  asked  by  the  appellants  was  refused. 
It  was,  that  the  plaintiff  was  "bound  to  prove  to  the  satis- 
faction of  the  jury,  by  a  clear  preponderance, **  etc.  This  iD- 
strtiction  was  clearly  erroneous.  The  law  only  requires  that 
a  preponderance  of  the  evidence  shall  be  in  favor  cf  the 
plaintiff.     Crabtree  v.  Reed,  60  111.  207 ;  McDeed  v.  McDeed, 

97  id.  545 ;  Peak  v.  The  People,  76  id.  289 ;  Bitter  v.  Saathof, 

98  id.  266. 

It  is  urged  that  the  series  of  instructions  given  for  the 
plaintiff  fails  to  state  to  the  jury  that  the  plaintiff  must  prove 
the  defendants  caused  the  injury  by  reason  of  want  of  ordi- 
nary skill,  or  from  failure  to  exercise  proper  diligence  and 
caution,  by  a  preponderance  of  the  evidence.  It  is  not  neces- 
sary that  such  instructions  should  state  where  the  burden  of 
proof  rests.  It  is  sufficient  if,  from  all  the  instructions  given 
to  the  jury  as  the  charge  of  the  judge,  it  clearly  appears,  and 
is  stated  to  the  jury,  upon  whom  the  burden  rests.  In  the 
third  instruction  given  for  defendant  the  jury  were  directly 
and  positively  instructed  on  whom  the  burden  of  proof  rested, 
and  this  was  sufficient. 

The  eighth  instruction  given  for  plaintiff,  it  is  insisted,  is 
erroneous.  That  instruction  states  that  the  preponderance  of 
the  evidence  is  not  alone  determined  from  the  number  of  wit- 
nesses testifying,  but  the  jury  should  tab^  into  consideration 
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the  opportunity  of  the  witnesses  for  seeing  or  asoertaining, 
from  their  own  personal  knowledge,  the  things  about  which 
they  testify,  the  probability  or  improbability  of  the  truth  of 
their  statements  in  view  of  all  the  other  evidence,  facts  and 
circumstances  proven,  and  from  the  circumstances  determine 
the  preponderance, — that  it  is  for  the  jury  to  determine, 
from  the  evidence  and  circumstances  before  them,  whether 
the  defendants  were  negligent.  This  instruction  does  not 
exclude  from  the  consideration  of  the  jury  expert  evidence, 
as  claimed  by  the  appellants.  The  condition  of  the  arm  at 
the  time  of  the  injury,  the  manner  of  treatment  by  the  ap- 
pellants, the  length  of  time  the  bandages  and  splints  were 
permitted  to  remain,  and  whether  complaint  was  made  by 
appellee  of  severe  pain  in  the  hand  whilst  said  bandages  were 
so  on,  are  all  facts,  and  in  determining  those  facts  the  jury 
should  take  into  consideration  the  opportunity  of  the  several 
witnesses  for  ascertaining  from  their  own  personal  knowl- 
edge ;  and  whether  there  was  proper  diligence  or  care  in  the 
treatment  was  not  to  be  determined  from  that  alone,  but 
those  facts  must  be  weighed  in  connection  with  all  the  evi* 
dence,  facts  and  circumstances, — i.e.,  the  expert  evidence, — 
and  the  jury  should  determine  from  the  evidence  and  cir- 
cumstances whether  the  defendants  were  negligent.  We  are 
of  opinion  that  the  eighth  instruction  did  not  mislead  the 
jury  in  any  manner. 

From  a  consideration  of  the  whole  record  we  find  no  re- 
versible errors,  and  the  judgment  of  the  Appellate  Court  is 

affirmed. 

Judgment  affirmed. 
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C.  B.  JoNBS,  Collector. 
Filed  at  MLVemon  June  19, 1894. 

1.  Absesbhent  for  TAXATioir — money  in  bank— deducting  amount  of 
deht8,  A  party  having  money  in  bank  on  the  first  day  of  May,  is  re- 
quired, by  item  26  of  section  25  of  the  Revenue  act,  to  list  the  same  for 
taxation,  and  he  can  not  refuse  to  do  so  on  the  ground  that  he  owes 
debts  to  an  amount  equal  to  such  money.  As  to  credits  other  than  of 
bank,  banker,  broker  or  stock  jobber  he  is  allowed  to  deduct  there- 
from the  amount  of  his  bona  fide  indebtedness. 

2.  There  is  nothing  in  the  statute  allowing  deductions  of  indebted- 
ness against  tangible  property  owned  by  a  tax- payer,  no  matter  what 
may  be  the  character  of  such  property.  Money,  like  horses,  cattle  or 
other  chattel  property,  is  made  taxable  under  our  statute,  without  refer- 
ence to  the  indebtedness  of  the  owner.  But  as  to  credits,  viz.,  moneys 
due,  bona  fide  debts  owing  may  be  deducted. 

3.  Same — duty  of  asae88or  to  aasesa  property  not  listed.  It  a  tax- 
payer omits  from  his  schedule  of  personal  property,  money  in  bank, 
it  is  not  only  the  right,  but  the  duty,  of  the  assessor,  on  learning  that 
fact,  to  place  it  on  the  schedule,  and  he  is  not  required  to  givQ  the  tax- 
payer any  notice  whatever  of  his  action  in  that  regard. 

4.  Same— conductions /rom  credits.  If  a  tax-payer  deducts  his  indebt- 
edness from  his  credits,  it  must  be  done  in  the  manner  provided  by 
section  29  of  the  Revenue  act.  It  is  not  for  him  to  say  the  Indebtedneas 
equals  or  exceeds  the  credits,  and  therefore  refuse  to  list  the  credits. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon- 
A.  S.  Wildkrman,  Judge,  presiding. 

Messrs.  Hamill  &  Borders,  for  the  appellants. 

Mr.  M.  W.  SoHAEPER,  State's  Attorney,  and  Messrs.  Turnbb 
&  Holder,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  to  enjoin  the  collection  of  $25& 
claimed  to  be  due  as  taxes  levied  and  due  on  a  certain  item 
of  personal  property  in  an  assessment  returned  by  Thomas 
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Vftughn,  assessor  for  Stites  township,  in  St.  Glair  county,  for 
the  year  1891.  The  item,  as  it  appears  on  the  assessment 
list,  is  for  ''moneys  of  other  than  bank,  banker,  broker  or 
stock  jobber,  $10,000."  The  money  was  assessed  as  being 
on  deposit  in  bank. 

The  bill,  in  substance,  avers,  that  on  June  10,'  1891,  the 
assessor  called  at  complainants'  office  or  place  of  business  in 
Stites  township  to  receive  a  list  of  their  personal  property  for 
assessment ;  that  a  schedule  of  all  their  personal  property 
owned  or  controlled  by  them,  subject  to  taxation,  in  that 
township,  was  made  out  and  delivered  to  him,  which  he  re- 
ceived without  objection ;  that  their  agent  was  then  and  there 
ready  and  willing  to  make  oath  to  such  schedule,  but  the  as- 
sessor waived  the  same ;  that  afterwards,  and  without  any 
notice  whatever  to  complainants,  he  added  to  the  list  or 
schedule  so  furnished  him,  the  item  of  $10,000,  and  that  they 
had  no  knowledge  of  that  item  being  added  thereto  until  after 
the  meeting  of  the  town  board  of  review,  and  were  therefore 
unable  to  present  their  objections  thereto  before  that  board. 
It  further  avers  that  they  did  make  application  to  the  county 
board  of  supervisors,  at  their  meeting  in  July  of  that  year,  aijd 
made  effort  to  have  said  board  set  aside  the  assessment  upon 
said  item,  but  that  it  refused  to  take  any  action  thereon,  for 
the  reason  that  complainants  had  not  appeared  before  and 
made  their  objections  to  the  town  board.  It  then  avers  that 
the  $10,000  was  assessed  against  complainants  wholly  with- 
out authority  of  law,  and  fraudulently ;  "that  on  the  first  day 
of  May,  1891,  they  did  not  have,  nor  were  they  possessed  of, 
the  $10,000  so  fraudulently  placed  upon  the  schedule,  over 
and  above  their  just  and  lawful  indebtedness."  The  bill  also 
avers  that  Philip  Rhein  is  county  clerk,  and  Arthur  Herr  is 
county  collector  of  said  county,  and  C.  B.  Jones  is  township 
collector  for  said  Stites  township,  etc.  The  prayer  of  the  bill 
is,  that  G.  B.  Jones  be  restrained  and  enjoined  from  collect- 
ing); the  tax  so  fraudulently  assessed ;  that  the  said  Philip 
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Bhein  be  enjoined  from  Extending  the  said  tax,  and  the  said 
Arthur  Herr  be  enjoined  from  charging  the  tax  extended  on 
said  assessment,  against  any  real  estate  of  said  complainants, 
and  from  making  application  to  the  county  court  of  said 
county  for  judgment  on  said  tax.  0.  B.  Jones,  collector,  alone 
answered,  denying  all  the  material  allegations  of  the  bill. 
Upon  the  hearing  the  bill  was  dismissed  at  the  cost  of  com- 
plainants, and  they  prosecute  this  appeal. 

The  theory  of  the  bill  is,  not  that  the  complainants  did  not 
have  $10,000  in  bank  on  the  first  day  of  May,  1891,  but  that 
they  did  not  have  that  amount  "over  and  above  their  jtut  and 
lawful  indebtedness.**  While  the  testimony  of  the  two  witnesses 
in  support  of  the  bill  is  to  the  effect  that  they  had  no  money 
in  bank  at  all,  it  is  fairly  inferable  that  what  they  intended 
to  say  was,  that  they  had  none  over  and  above  their  indebted^ 
ness,  and  one  of  them,  in  answer  to  a  question  by  the  court, 
so  stated.  It  does  not,  therefore,  seek  to  enjoin  the  collection 
of  a  tax  on  property  not  owned  by  the  complainants,  but  to 
avoid  the  payment  of  taxes  on  money  in  bank,  by  deductmg 
therefrom  bonafde  debts  owing  by  them,  equal  to  the  amount 
of  such  money.  There  is  no  authority  of  law  for  any  such 
deduction.  Section  24  of  the  Revenue  act  (2  Starr  k  Curtis* 
Ann.  Stat.  chap.  120,  p.  2035,)  provides  for  making  a  schedule 
of  personal  property  subject  to  taxation.  Section  25  specifies 
what  such  schedule  shall  set  forth,  the  twenty-sixth  item 
being,  "The  amount  of  moneys  other  than  of  bank,  banker, 
broker  or  stock  jobber.**  Complainants  having  in  bank 
$10,000  in  money,  it  was  their  duty  to  list  it  under  that  head. 
Failing  to  do  so,  it  was  not  only  the  right,  but  the  duty,  of  the 
assessor  to  place  it  on  the  schedule  and  assess  it,  and  he  was 
not  required  to  give  any  notice  whatever  of  his  action  in  that 
regard.  (Wabash^  St.  Louis  and  Pacific  Railway  Co.  v.  John- 
son,  108  111.  11.)  The  twenty-seventh  item  on  the  schedule 
is,  "The  amount  of  credits  other  than  of  bank,  banker,  broker 
or  stock  jobber."   Against  that  item  deductions  may  be  made 
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ie  indebtedness,  (id.  sec.  27,)  in  the  manner  pro- 
ction  29.  There  is  nothing  in  the  statute  allowing 
of  indebtedness  against  tangible  property  owned 
lyer,  no  matter  what  may  be  the  character  of  such 
Money,  like  horses,  cattle  or  other  chattel  property, 
ander  our  statute,  without  reference  to  the  indebt- , 
the  owner.  As  to  credits,  viz.,  money  due,  bona 
owing  may  be  deducted. 

nothing  in  this  case  charging  the  assessor  with 
isconduct  to  the  prejudice  of  appellants.  They  had 
and  failed  to  list  it.  He  afterwards  discovered  it 
3ed  it.  On  the  showing  of  this  bill  they  have  no 
>mplain  of  that  assessment,  in  a  court  of  equity  or 
If  they  had  alleged  and  proved  that  they  did  not, 
)r  of  fact,  have  the  money,  a  different  case  would 
presented.  To  say  that  they  did  not  have  it  "over 
their  indebtedness,"  amounted  to  nothing, 
also  of  the  opinion  that  if  the  item  added  to  the 
lad  been  credits,  instead  of  money,  this  bill  would 
r  even  if  appellants  had  the  right  to  deduct  indebt- 
ey  must  have  done  it  in  the  manner  provided  by 
,  supra.  If  they  wera  entitled  to  any  such  deduc- 
es the  fault  of  their  agent  that  they  did  not  get  the 
them.  It  was  not  for  him  to  say  the  indebtedness 
r  exceeded  the  credits,  and  therefore  refuse  to  list 
B.  But  it  is  unnecessary  to  pursue  this  view  of  the 
)r  what  we  have  already  said  as  to  the  attempt  to 
uctions  from  money  will  dispose  of  this  case, 
ing  is  said  in  the  argument  as  to  this  money  being 
tri;  and  not,  therefore,  subject  to  taxation  in  this 
nder  the  evidence  the  point  is,  we  think,  without 
a  sufficient  answer  to  it  is,  that  no  such  question  is 
by  the  bill. 
3ree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed, 
50111T1. 
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This  Lake  Shore  and  Michigan  Southern  Railway  Company 


Bridget  Hbssions,  Adinx* 


Filed  at  Ottawa  June  19,  2894. 
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1.  NEGiiiGENCE — limiting  plaintiff's  negligence  to  exact  time  of  injury. 
Where  a  party  is  injured  by  a  moving  train  of  cars  while  upon  or  at- 
tempting to  cross  railroad  tracks,  It  is  error  to  limit  the  requirement 
that  he  should  be  in  the  exercise  of  ordinary  care,  to  the  exact  time  of 
the  injury.  The  question  whether  he  exercised  ordinary  care  in  going 
upon  the  track  is  always  necessarily  implied. 

2.  Slight  negligence  is  not  necessarily  incompatible  with  due  and 
ordinary  care,  hence  an  instruction  requiring  the  jury  to  belieye,  from 
the  evidence,  that  the  plaintiff's  Intestate  was  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  and  that  injury  resulted  from  the  negli^ 
gence  of  the  defendant,  is  not  erroneous. 

3.  Sams — comparative.  The  doctrine  of  comparative  negligence,  as 
announced  in  the  earlier  cases,  is  no  longer  the  law  of  this  State.  The 
doctrine  announced  in  the  later  decisions  requires  as  a  condition  to  a 
recovery  by  the  plaintiff,  that  the  person  injured  be  found  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety,  and  that  the  injury  result 
from  the  negligence  of  the  defendant. 

4.  SuBViYOBSHrp — action  for  causing  death — when  it  arises — next  of 
kin.  The  statute  giving  a  right  of  action  for  wrongfully  causing  the 
death  of  another,  is  exclusively  for  the  benefit  of  the  widow  and  next 
of  kin  of  the  deceased.  The  fact  of  survivorship  of  a  widow  or  next 
of  kin  is  an  essential  element  of  the  cause  of  action,  and  it  is  therefore 
Indispensable  that  it  shall  be  alleged  and  proved. 

5.  Biiiii  of  exobptions — incorporating  in  the  transcript  of  the  record. 
The  original  bill  of  exceptions  can  not  be  used  as  a  parti  of  the  tran* 
script  of  the  record,  on  appeal,  without  agreement  of  the  parties. 

6.  SAiiE — stipulation  to  use  original  hill  of  exceptions  in  the  transcript. 
The  parties  to  a  suit  filed  in  the  office  of  the  clerk  of  the  circuit  court, 
in  the  cause,  this  stipulation  :  ''It  is  hereby  stipulated  and  agreed  that 
the  original  bill  of  exceptions,  instead  of  a  copy,  may  be  used  in  mak- 
ing up  the  record  in  the  above  entitled  cause :"  Held^  that  the  use  of 
the  original  bill  of  exceptions  was  in  making  up  thd  transcript  of  the 
record  for  the  Appellate  Court,  and  not  the  record  of  the  trial  court. 

7.  Where  the  parties  file  in  the  trial  court  a  stipulation  that  the 
original  bill  of  exceptions  may  be  used  in  making  up  the  record,  and 
such  bill  is  embodied  in  the  transcript  of  the  record,  on  appeal  to  the 
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art,  and  the  parties  submit  the  case  upon  it-s  merits,  with-  {150  54(5 
a  to  the  original  bill  of  exceptions,  it  was  held,  it  was  |113a**437 
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the  record  to  be  used  on  the  appeal.  But  if  it  were  |e215  *584' 
le  appellee,  by  failing  to  object  to  the  transcript  in  the 
urt,  and  submitting  the  cause  in  that  court  on  its  merits, 
bjeotion  that  the  original  bill,  instead  of  a  copy,  was  used. 
CTION — tthether  authorizing  recovery  on  counta  not  proved. 
>n  that  if  the  jury  believed,  from  the  evidence,  that  the 
testate,  while  exercising  ordinary  care,  was  killed  by  the 
>f  defendant,  as  charged  in  the  declaration,  they  should 
}laintiff,  is  not  erroneous  on  the  ground  that  the  evidence 
I  to  sustain  one  or  more  of  the  counts  in  the  declaration. 
iS— finding  of  the  Appellate  Court — whether  shown  by  its 
i  appeal  from  the  Appellate  Court  this  court  can  not  con- 
dnion  of  that  court  for  the  purpose  of  showing  that  the 

afflrmance  of  the  trial  court  was  in  reality  the  result  of 
tiat  there  was  no  bill  of  exceptions  properly  in  the  record. 

Appellate  Court  affirms  the  judgment  of  the  trial  court 
he  incompleteness  of  the  record,  without  a  consideration 
nation  of  the  errors  assigned,  it  should  recite  that  fact  in 
?r,  so  as  to  present  the  question  thus  arising,  to  this  court' 
ppeal. 

—negligence  of  deceased  a  question  of  fact.    In  an  action  by 

trator  of  a  deceased  person ,  against  a  railway  company,  for  ^ 

causing  the  death  of  the  intestate,  the  negligence  of  the 

a  question  of  fact,  settled  conclusively  by  the  judgment  of 

^e  Court  in  affirming  the  judgment  of  the  trial  court. 

—errors  CMsignable — excessive  damages.     On  appeal  from 

te  Court  it  can  not  be  assigned  for  error  that  the  damages 

e. 

1>ISQ— statement  of  same  cause  of  action  in  different  counts. 

for  the  pleader  to  state  what  is  in  reality  the  same  cause  of 

iveral  counts  of  his  declaration,  the  purpose  being  to  meet 

phases  of  the  evidence.    When  this  is  done,  the  counts  are 

led  as  distinct  from  each  other,  and  by  apt  reference,  or 

aust  state  a  complete  cause  of  action. 

\— defects  cured  by  pleading  to  the  merits.  It  is  the  well  set- 
ae tbfit  many  defects  which  might  have  been  fatal  on  de- 
waived  and  cured  by  pleading  to  the  merits.  After  plea 
iaration  will  receive  a  reasonable  interpretation. 
'.—action  for  negligently  causing  death — survival  of  next  of 
action  on  the  case  to  recover  damages  for  the  death  of  the 
ntestate  through  negligence,  the  plender  alleged,  in  each 
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of  seven  oonnts,  the  death  and  negligence,  and  at  the  end  of  tie k  I 
count  alleged  the  survival  of  a  widow  and  next  of  kin.  vhos  uaa| 
were  stated :  Held,  that  in  the  absence  of  a  demurrer  the  aUegiQSkti 
the  plaintiff's  intestate,  at  his  death,  left  the  persons  named, hkij 
of  kin  surviving,  was  applicable  to  all  the  counts  of  the  decliEss».  j 

16.  If  the  same  allegation  had  been  inserted  in  each  connt^af 
one,  with  apt  reference  to  that  count  in  the  others,  tbej  vooU^ 
seyerally  stated  a  good  cause  of  action.    It  would  probably  hifeb 
better  pleading  to  have  alleged  in  the  first  count  the  rarrini  ol  [ 
widow  and  next  of  kin,  as  one  of  the  essential  elements  conitin 
the  cause  of  action,  and  either  by  repeating  it,  or  by  expreas  r&'ei 
in  the  subsequent  counts,  to  have  made  the  allegation  thereof  if 
of  each  subsequent  count. 

17.  Fr ACTIOS^— directing  vhat  the  verdict  shall  be.  An  in8tnietifl£l{ 
the  jury  to  find  for  the  defendant  can  only  be  given  when  the  endeii 
with  all  the  inferences  legitimately  arising  therefrom,  is  in 
to  authorize  a  verdict  for  the  plaintiff.    If  there  is  any  evidence  tei( 
ing  to  sustain  the  issues  in  the  plaintiff's  behalf,  the  weight  and  d 
of  credit  to  be  given  to  it  must  be  submitted  to  the  jnry. 

Appeal  from  the  Appellate  Court  for  the  First  District;^ 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  < 
county ;  the  Hon.  R.  S.  Tuthill,  Judge,  presiding. 

This  was  an  action  by  appellee,  administratrix  of  the  estalj 
of  James  Hossions,  deceased,  for  damages  to  the  pecnnii 
support  of  the  widow  and  next  of  kin.     On  October  9,  18^ 
James  Hessions  was  struck  by  the  engine  of  a  passenger  1 
in  the  control  of  appellant's  servants,  where  appellant's  rtil-^ 
way  tracks  cross  Fifty-first  street,  in  the  city  of  Chicago,  and 
was  instantly  killed. 

The  declaration  contains  seven  counts.  The  negligenet 
complained  of  in  the  various  counts  is,  first,  running  at  t 
greater  rate  of  speed  than  permitted  by  the  ordinances  of  the 
city ;  second  and  third,  failure  to  ring  the  bell  or  sound  the 
whistle;  fourth,  failure  to  lower  the  gates«at  the  crossing 
upon  the  approach  of  the  train;  fifth,  failure  to  place  a  flag- 
man  at  the  crossing,  etc. ;  sixth,  employment  of  incompetent 
employes;  seventh,  negligently,  carelessly  and  improperly 
managing  and  driving  its  engine  and  cars  at  a  high  rate  of 
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speed,  failing  to  keep  proper  lookout  for  persons  aboat  to  cross 
its  tracks,  failure  to  give  such  signals  as  would  apprise  such 
persons,  exercising  due  care  and  caution,  of  the  approach  of 
the  locomotive  and  train,  and  failing  to  stop  the  locomotive 
BO  as  to  prevent  injury  to  the  deceased. 

The  general  issue  was  pleaded,  a  trial  had  by  jury,  resulting 
in  a  verdict  for  the  plaintiff  for  $5000,  and  judgment  entered 
for  the  amount.  On  appeal  to  the  Appellate  Court  this  judg- 
ment was  affirmed,  and  the  defendant  railway  company  ap- 
peals. 

Messrs.  Gardner  &  McFadon,  and  Mr.  Pliny  B.  Smith>  for 
the  appellant: 

Upon  the  admitted  evidence  the  deceased  was  not  in  the 
exercise  of  due  care,  and  consequently  the  verdict  should  have 
beon  for  the  defendant.  Railroad  Co,  v.  Fitzsimmons^  40  111. 
App.  361, 

A  person  who  attempts  to  cross  a  railroad  track  in  advance 
of  an  approaching  train,  and  miscalculates  his  ability  to  do 
80  in  safety,  can  not  recover  for  a  resulting  injury.  Railroad 
Co.  V.  Fears f  53  111.  115;  Belle fountaine  v.  Hunter^  33  Ind. 
335  ;  Railroad  Co.  v.  Bell,  70  111.  102;  Railroad  Co.  v.  Horn- 
ton,  95  U.  S.  697. 

The  first  instruction  for  the  plaintiff  is  bad,  in  allowing  the 
jury  to  consider  several  counts  of  the  declaration  as  to  which 
there  was  clearly  no  evidence  whatever.  Railroad  Co.  v.  Ben* 
ton,  69  m.  174. 

The  instruction  is  also  bad  because  it  allows  a  recovery  if 
deceased  was  killed  while  exercising  ordinary  care  to  avoid 
injury.  An  instruction,  in  such  case,  which  limits  the  exercise 
of  ordinary  care  to  the  moment  of  the  injury,  is  bad.  RaiU 
ro€Ld  Co.  V.  Roberts,  44  111.  App.  180;  Railway  Co.  v.  Hahey, 
133   111.  248;  Railroad  Co.  v.  Weldon,  52  id.  290. 

In  so  limiting  the  exercise  of  due  care,  plaintiff  was  allowed 
to  recover  on  a  showing  of  due  care  on  the  part  of  deceased 
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much  narrower  than  the  allegations  of  the  declaration  in  tiut 
regard. 

Instruction  No.  3  is  the  instruction  of  comparative  negli- 
gence, and  has  no  application  in  this  case,  because  the  plain- 
tiff can  not  be  said  to  have  been  in  the  exercfse  of  ordinary 
care,  considering  the  evidence  as  to  the  mode  of  injury.  Rail- 
road Co.  V.  Johnson,  103  111.  512. 

The  same  instruction  is  also  bad  in  allowing  a  recovery  if 
defendant  was  negligent,  without  restricting  the  negligence 
to  be  considered  by  the  jury  to  that  alleged  in  the  declaration. 
Kranz  v.  Thieben,  15  Bradw.  482;  Railroad  Co.  v.  Mock,  72 
111.  141. 

The  same  instruction  is  bad  in  not  extending  the  time  for 
the  exercise  of  ordinary  care  and  caution  on  the  part  of  de- 
ceased to  the  whole  act  of  crossing  the  sidewalk. 

The  fourth  instruction  for  appellee  is  bad,  first,  because  it 
confines  the  exercise  of  ordinary  care  on  the  part  of  the  de- 
ceased to  the  time  of  his  injury;  second,  because  it  admits 
of  a  finding  of  guilty-  under  certain  count  or  counts  of  the 
declaration  as  to  which  there  is  po  negligence ;  third,  because 
the  latter  half  of  the  instruction  allows  a  recovery  on  the  neg- 
ligence of  the  defendant,  without  restricting  such  negligence 
to  that  alleged  in  the  declaration.     Kranz  v.  Thieben,  supra. 

The  court  should  have  given  the  instruction  asked  by  the  de- 
fendant, marked  20,  telling  the  jury  to  find  for  the  defendant. 

The  court  should  have  given  the  eighteenth  instruction 
asked  for  by  appellant,  namely,  that  there  was  no  averment 
in  either  of  the  first  six  counts  of  plaintiff's  declaration  that 
the  deceased  left  a  widow  and  next  of  kin,  and  for  that  omis- 
sion there  could  be  no  recovery  against  defendant  in  either 
one  of  the  first  six  counts  in  the  declaration  of  the  case.  Coal 
Co.  V.  Hood,  77  111.  70;  Railroad  Co.  v.  Morris,  26  id.  403; 
1  Chitty's  PI.  *412. 

The  instruction  marked  22,  for  the  appellant,  should  have 
been  given.    The  declaration  clearly  charges  that  the  deceased 
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was  hurt  by  being  strack  by  an  engine  of  appellant.  If  the 
accident  was  occasioned  by  the  deceased  running  into  the 
clyinder  of  the  engine  s^nd  striking  the  engine  on  its  side,  then 
there  was  a  fatal  variance  between  the  allegations  of  the  dec- 
laration as  to  the  mode  of  the  occurrence  of  the  injury,  and 
the  proofs.  Railway  Co.  v.  Beam,  11  Bradw.  215;  Railroad 
Co.  V.  Mockenstein,  24  111.  App.  131 ;  Bloomington  v.  Goodrich, 
88  111.  558;  Mois  v.  Johnson,  22  id.  633. 

Instruction  marked  23,  for  appellant,  should  also  have  been 
given. 

Messrs.  Case,  Hooan  &  Case,  and  Mr.  F.  A.  Mitohbll,  for 
the  appellee : 

The  stipulation  referred  to  in  the  opinion  of  the  Appellate 
Court  can  not  be  construed  by  this  court  without  any  oral 
evidence  to  contradict  or  vary  the  same,  as  being  or  intend- 
ing anything  different  than  therein  set  forth.  In  addition  to 
the  opinion  of  the  Appellate  Court  upon  this  point,  we  cite  in 
support  of  this  motion,  the  cases  of  Zielinski  v.  Remus,  46 
m,  App.  596,  and  Wilson  v.  Wilson,  44  id.  209. 

The  plaintiff's  first  instruction  was  good.  Railroad  Co.  v. 
Payne,  59  111.  534. 

The  words  "at  the  time  of  the  accident,"  found  in  an  in- 
struction, have  relation  to  the  entire  transaction  under  exam- 
ination. Railroad  Co.  v.  Fisher,  141  III.  625 ;  Railway  Co. 
V.  Johnson,  135  id.  641 ;  McNulta  v.  Lockridge,  137  id.  270 ; 
Railroad  Co.  v.  Versten,  41  111.  App.  348. 

Mr.  7usTicB  Shops  delivered  the  opinion  of  the  Court : 

Appellee,  in  this  court,  moves  to  dismiss  the  appeal  upon 
the  ground  that  there  is  in  the  record  no  proper  bill  of  excep- 
tions. There  is  in  this  record  what  purports  to  be  a  bill  of 
exceptions,  properly  certified  by  the  trial  judge  to  contain  all 
the  evidence  offered  or  admitted  upon  the  trial  of  the  cause, 
by  either  party.     The  particular  objection  is,  that  it  is  the 
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original  bill  of  exceptions.  The  statute  (3  Starr  &  Curtis, 
628,)  provides  that  the  parties  to  an  appeal  or  writ  of  error 
Daay,  by  agreement,  have  the  original  bill  of  exbeptions  or 
certificate  of  evidence,  instead  of  a  copy  thereof,  incorporated 
in  the  transcript  of  the  record  made  by  the  clerk  of  the  court 
below,  to  be  filed  in  the  Appellate  or  Supreme  Court  upon 
such  appeal  or  writ  of  error.  Unquestionably,  the  original 
bill  of  exceptions  can  be  used  as  part  of  the  transcript  of  the 
record  only  upon  agreement  of  the  parties. 

There  was  filed  in  the  office  of  the  clerk  of  the  circuit  court, 
entitled  in  that  court  and  in  the  cause,  the  following  stipula- 
lation :  "It  is  hereby  stipulated  and  agreed  that  the  original 
bill  of  exceptions,  instead  of  a  copy,  may  be  used  in  making 
up  the  record  in  the  above  entitled  cause,"  which  was  duly 
signed  by  the  attorneys  of  record  of  the  respective  parties. 
It  is  now  said  that  the  "record"  does  not  come  to  the  Appel- 
late Court,  and  that  as  the  parties  did  not  stipulate  that  it 
should  be  used  in  making  up  the  "transcript  of  the  record," 
it  is  to  be  presumed  that  the  stipulation  referred  to  makiog 
up  the  record  in  the  circuit  court.  The  parties  had  nothing 
to  do  with  making  the  record  in  the  circuit  court.  The  clerk 
of  that  court  must  necessarily  file  the  original  bill  of  excep- 
tions and  make  it  a  part  of  the' record  in  that  court,  and  was 
not  authorized  to  make  a  copy  thereof  a  part  of  such  record. 
It  is  therefore  impossible  that  the  parties  could  have  referred 
to  making  up  the  record  of  the  circuit  court.  An  appeal  from 
that  court  to  the  Appellate  Court  had  been  prayed  and  al- 
lowed, and  it  would  seem  too  plain  for  serious  contention  that 
the  agreement  related  to  the  transcript  of  the  record  to  be 
made  up  on  such  appeal.  Moreover,  the  parties  themselves 
gave  a  construction  to  the  agreement.  The  clerk  appends 
his  certificate  to  the  transcript  of  record  in  the  usual  form, 
except  stating  that  the  original  bill  of  exceptions  is  incorpo- 
rated therein  by  stipulation  of  the  parties.  But  for  the  stipor 
lation  and  this  statement  in  the  certificate  it  could  not  be  told 
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•riginal,  instead  of  a  copy,  had  been  used.  In  the 
I  Court  the  parties  respectively  submitted  the  case  to 
t  without  objection  lo  the  record,  to  be  heard  upon 
I  assigned,  all  of  which  go  to^he  merits.  The  record 
ourt,  filed  in  this,  shows  no  motion  by  appellee,  or 
n,  that  the  record  was  not  in  every  respect  perfect  and 
.  The  agreement  is  to  be  construed  reasonably,  and 
;ive  effect  to  the  intention  of  the  parties  in  making  it. 
18  clear,  in  the  light  of  the  circumstances  under  which 
^ment  was  made  and  the  subsequent  conduct  of  the 
ihat  it  was  agreed  and  understood  that  the  original 
ceptions  should  be  incorporated  in  the  transcript  of 
rd  to  be  used  on  said  appeal,  and  was  properly  so 
ated  under  the  stipulation.  But  if  it  was  otherwise, 
nil  not  be  permitted-to  trifle  with  the  courts,  by  sub- 
their  case  upon  the  merits  in  the  Appellate  Court, 
1  further  appeal  insisting  upon  mere  technical  objee- 
►t  going  to  the  jurisdiction  of  the  court,  which  might 
tiled  if  interposed  in  apt  time.  The  objection  must, 
vent,  on  this  appeal,  be  held  to  have  been  waived  by 
aission  of  the  cause  in  the  Appellate  Court, 
estions  of  fact  are  to  be  regarded  as  settled  adversely 
lant  by  the  judgment  of  the  Appellate  Court,  to  which 
ilone  look  for  determining  the  grounds  for  its  rendi- ' 
tounsel  for  appellant  insist,  that,  by  looking  at  tbe 

of  that  court,  it  will  appear  that  the  judgment  of 
ice  was  really  the  result  of  its  holding  that  there  was 
f  exceptions  properly  in  the  record.  We  are  not  per- 
0  consider  the  opinion  for  that  purpose,  but  if  we  were, 
tion  of  counsel  is  not  sustained.     The  opinion  holds, 

judgment  should  be  affirmed  upon  the  merits.  Had 
irt,  as  suggested  by  counsel,  affirmed  the  judgment 

of  incompleteness  of  the  record,  without  a  consid- 
er determination  of  the  errors  assigned,  it  would  un- 
ly  have  recited  that  fact  in  its  final  order,  so  as  to 
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present  the  question,  thus  arising,  to  this  court,  on  further 
-appeal.  That  court  is  the  ultimate  trier  of  questions  of  fact, 
and  parties  have  a  right  to  its  judgment  upoi^  the  law  and 
facts,  in  every  case  properly  •  presented.  In  the  event  that 
court  should  affirm  a  judgment  without  considering  the  ques- 
tions of  fact  tried  in  the  court  below,  because  of  some  defect 
in  the  record,  by  reason  of  which  the  errors  assigned  are  not 
properly  presented,  it  is  clearly  its  duty  to  insert  in  its  final 
order  its  finding,  in  such  manner  that  its  action  may  be  the 
•subject  of  review,  otherwise,  in  a  case  in.  which  it  should  be ' 
in  error,  the  parties  would  be  deprived  of  the  benefit  of  its 
consideration  and  judgment  upon  the  errors  assigned  upon 
the  record.  It  is  to  be  presumed  that  they  would,  in  eveiy 
proper  case,  discbarge  that  duty. 

The  only  questions  arising  upon  the  record,  in  this  court, 
are  questions  of  law. 

It  is  first  insisted  that  the  facts  show  that  tbe  deceased  was 
not  in  the  exercise  of  due  and  ordinary  care  for  his  own  safety. 
This  argument  was  addressed  to  the  Appellate  Court,  was 
proper  for  its  consideration,  and  its  determination  of  the  fact 
is  conclusive  upon  us. 

It  is  next  urged  that  the  court  erred  in  giving  the  first  in- 
struction asked  on  behalf  of  the  plaintiff.  The  instruction 
was  as  follows : 

"The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff's  intestate,  while  exercising  ordi- 
nary care  to  avoid  injury,  was  killed  by  the  negligence  of  de- 
fendant, as  charged  in  the  declaration,  then  you  can  find  for 
the  plaintiff." 

It  is  objected,  that  thereby  the  jury  were  left  to  consider 
the  case,  as  charged  in  the^  declaration,  while  there  was  no 
evidence  before  the  jury  to  prove  the  negligence  alleged  in  one 
or  more  of  the  counts  thereof.  It  is  hardly  to  be  supposed 
that  the  jury  would  understand  the  instruction  to  author- 
ize them  to  consider  negligence  charged  in  the  counts  of  the 
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declaration,  not  proved.  They  were  to  believe,  from  the  evi- 
dence, that  the  intestate  was  killed  by  the  negligence  of  the 
defendant,  as  charged,  and  were  expressly  told,  in  very  many 
instructions,  that  they  must  form  their  judgment  from  the 
evidence.  Moreover,  by  the  instructions  given  on  behalf  of  the 
defendant,  the  jury  were  told  that  there  could  be  no  recovery 
under  the  first  and  sixth  counts  of  the  plaintiff's  declaration. 

It  is  also  urged  that  the  instruction  is  faulty  because  it  tells 
the  jury  that  if  the  deceased  was  in  the  exercise  of  ordinary 
•care,  at  the  time,  etc.,  to  avoid  injury,  that  will  suffice,  in- 
stead of  requiring  that  they  should  find  that  he  was  in  the  ex- 
ercise of  ordinary  care  in  entering  upon  the  railroad  tracks, 
etc.  The  instruction,  we  think,  is  not  subject  to  the  criticism. 
(Chicago  and  Alton  Railroad  Co.  v.  Fisher,  141  HI.  625 ;  Rail- 
road Co.  V.  Johmon,  135  id.  641 ;  McNxdty  v.  Lockridge,  137 
id.  270.)  Be  this  as  it  may,  in  the  fourth  and  fifth  instruc- 
tions on  behalf  of  the  defendant  the  correct  rule  was  given, 
and  they  were  told  that,  to  entitle  the  plaintiff  to  recover,  the 
jury  must  believe,  from  a  preponderance  of  the  evidence,  that 
the  deceased,  at  the  time  of  and  just  prior  to  his  receiving  the 
injury,  was  in  the  exercise  of  due  and  ordinary  care  for  his 
safety.  In  cases  of  this  kind,  where  the  party  injured  has 
been  struck  by  a  moving  train  while  upon  or  attempting  to 
•cross  railway  tracks,  it  has  been  repeatedly  held  to  be  error 
to  limit  the  requirement  that  he  should  be  in  the  exercise  of 
ordinary  care,  to  the  exact  time  of  the  injury.  {lUinois  Central 
HaHroad  Co.  v.  Weldon,  52  111,  290 ;  Chicago,  Milwaukee  and 
St.  Paul  Railroad  Co.  v.  Halsey,  133  id.  248.)  The  question 
of  whether  he  exercised  ordinary  care  in  going  upon  the  track 
is  always  necessarily  involved.  But  in  view  of  the  instruc- 
tions given,  the  first  general  and  the  others  specific,  as  to  what 
should  be  considered,  the  jury  could  not  have  been  misled. 

The  objection  to  the  third  instruction  is  not  well  taken,  for 
the  reason  that  it  requires  the  jury  to  believe,  from  the  evi- 
dence, that  plaintiff's  intestate  was  in  the  exercise  of  ordinary 
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care  for  his  own  safety,  and  that  the  injury  resultfed  from  the 
negligence  of  the  defendant.  Slight  negligence  is  not  neces- 
sarily incompatible  with  due  and  ordinary  care,  and  the  effect 
of  the  instruction  was  to  so  inform  the  jury;  and  while  the 
instruction  attempts  to  state  the  doctrine  of  comparative  neg- 
ligence laid  down  in  Galena  and  Chicago  Union  Railroad  Co.  v. 
Jacobs,  20  111.^478,  and  subsequent  cases  following  that  deci- 
sion, it  does  not  vitiate  the  instruction.  We  have  repeatedly 
held,  in  effect,  in  the  later  decisions,  beginning  with  Calumet 
Iron  and  Steel  Co.  v.  Martin,  115  111.  358,  that  the  doctrine  of 
comparative  negligence,  as  announced  in  the  earlier  cases, 
was  no  longer  the  law  of  this  State,  and  it  is  to  be  no  longer 
regarded  as  a  correct  rule  of  law  applicable  in  cases  of  this 
character.  (Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242 ; 
Mansfield  v.  Moore,  124  id.  183.)  The  doctrine  announced  in 
the  later  decisions,  as  applied  to  this  class  of  cases,  requires, 
as  a  condition  to  recovery  by  the  plaintiff,  that  the  person  in- 
jured be  found  to  be  in  the  exercise  of  ordinary  care  for  his 
own  safety,  and  that  the  injury  resulted  from  the  negligence 
of  the  defendant. 

It  is  next  insisted  that  the  fourth  instruction  is  faulty  for 
the  same  reasons  that  are  assigned  as  to  the  first  and  third 
instructions,  and  precisely  the  same  answer  is  applicable  to 
this  objection. 

It  is  insisted  that  the  court  erred  in  refusing  instructions 
marked  18,  20,  21  and  22,  asked  by  appellant.  The  eight- 
eenth instruction  asked,  stated  that  there  was  no  averment  in  - 
either  of  the  first  six  counts  of  plaintiff's  declaration,  that  the 
deceased,  James  Hessions,  left  a  widow  and  next  of  kin,  and 
that  there  could,  therefore,  be  no  recovery  under  either  of  said 
counts.  The  right  of  action  is  here  given  by  the  statute  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin.  It  is  the 
settled  law  that  the  fact  of  survivorship  of  a  widow  or  next  of 
kin  is  an  essential  element  of  the  cause  of  action,  and  it  is 
therefore  indispensable  that  it  should  be  alleged  and  proved. 
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{Chicago,  Rock  Island  and  Pacific  Railway  Co,  v.  Morris,  26  111. 
400 ;  Quincy  Coal  Co.  v.  Hood,  77  id.  68 ;  Safford  v.  Drew,  3  . 
Duer,  627.)    It  is  entirely  proper  for  the  pleader  to  state  what 
is  in  reality  the  same  cause  of  actipn,  in  several  counts  of  the 
declaration,  the  purpose  being  to  meet  the  varying  phases  of 
the  evidence ;  but,  where  this  is  done,  the  counts  are  to  be 
regarded  as  distinct  from  each  other,  and,  by  apt  reference,  or 
otherwise,  must  state  a  complete  cause  of  action.    (1  Chitty's 
PI.  413.)     It  would  seem  to  follow,  necessarily,  that  the  first 
six  counts,  standing  independently  of  other  averments  in  the 
declaration,  were  bad  on  general  demurrer.     The  defendant, 
however,  instead  of  demurring,  pleaded  to  the  declaration  and 
submitted  the  cause  for  trial  upon  the  issues  thus  formed.    - 
The  several  counts  of  the  declaration,  from  the  first  to  and  in- 
cluding the  seventh,  each  count  upon  tbe  injury  to  plaintiff's 
intestate  while  in  the  exercise  of  ordinary  care  for  his  own 
safety,  by  being  struck  by  a  locomotive  engine  of  appellant, 
from  which  he  died,  setting  up  in  the  various  counts  different 
acts  of  negligence  or  omissions  of  duty  of  the  defendant, 
the  failure  to  givd  proper  signals,  failure  to  close  the  gates 
across  approaches  to  its  tracks  upon  which  intestate  was 
walking,  etc.,  running  the  train  at  a  high  and  unlawful  rate 
of  speed,  failure  to  stop  the  train,  etc.,  and  alleging,  that  by 
reason  of  the  negligence  of  the  defendant,  plaintiff's  intestate, 
while  in  the  exercise  of  due  and  ordinary  care,  was  struck  by 
the  engine  of  defendant  and  killed.    At  the  end  of  the  declara- 
tion it  is  then  alleged  that  the  deceased  left  him  surviving,  at 
his  death,  plaintiff,  his  widow,  and  Maggie,  Julia  A.  and  Nellie 
Hessions,  his  daughters,  and  James  Hessions,  Jr.,  his  son, 
who  were  next  of  kin.     Profert  of  letters  of  administration  to 
plaintiff  is  then  made  in  the  usual  form,  immediately  preced- 
ing the  conclusion,  to  the  damage  of  plaintiff  as  administra- 
trix, etc.    (1  Chitty's  PI.  420.)    The  matter  here  alleged  was 
common  to  all  the  counts  in  tbe  declaration,  and  the  pleader, 
instead  of  alleging  the  fact  of  survival  of  next  of  kin  in  each 
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count,  alleged  that  fact  in  apt  language  at  the  conclusion  of 
the  counts.  It  i's  unnecessary  for  us  to  determine  what  would 
have  been  the  effect  on  demurrer.  It  is  the  settled  doctrine, 
that  many  defects  which  might  have  been  fatal  on  demurrer, 
are  waived  and  cured  by  pleading  over.  United  States  v. 
Morris,  10  Wheat.  286;  1  Chitty  iPl.  671,  et  seq. 

The  defect,  here,  is  in  the  manner  of  pleading,  and  not  in 
matter  of  substance,  for,  confessedly,  if  the  same  allegation 
had  been  inserted  in  each  count,  or  in  one,  with  apt  reference 
to  that  count  in  the  others,  they  would  have  severally  stated 
a  good  cause  of  action.  As  already  seen,  the  fact  that  plain- 
tiff's intestate  left  him  surviving  next  of  kin  was  an  essential 
element,  which  must  be  alleged  and  proved,  to  entitle  plain- 
tiff to  recover.  The  pleader  alleged  in  each  count,  the  death 
and  the  negligence  from  which  it  resulted,  and  sought  by  the 
general  allegation  following  all  the  counts,  to  supply  the 
allegation  of  survival  of  next  of  kin.  While  the  intendments 
that  are  indulged  after  verdict  do  not  apply,  yet  the  rule 
seems  to  be  that  after  plea  pleaded,  the  declaration  will  re- 
ceive a  reasonable  construction.  Broom's  Law  Maxims,  (5th 
Am.  ed.)  *535.  It  is  manifest  that  the  allegation  that  the 
plaintiff's  intestate,  **at  his  death,"  left  the  persons  named 
his  next  of  kin  surviving,  is  applicable  to  all  the  counts  of  the 
declaration.  There  is  no  ambiguity  or  uncertainty  in  the  al- 
legation of  the  fact  that  "at  his  death'*  he  left  next  of  kin  for 
whose  benefit  the  actipn  would  accrue,  whether  his  death  re- 
sulted from  the  negligence  charged  in  one  count  or  in  another. 
This  allegation  no  more  applies  to  his  death  because  of  the 
negligence  charged  in  the  seventh  count,  than  it  does  to  his 
death  if  resulting  as  alleged  in  the  preceding  counts.  No 
language  is  employed  restricting  the  allegation  to  the  seventh 
count,  and  nothing  is  urged  except  that  it  follows  immedi- 
ately thereafter. 

It  would  have  been  better  pleading,  probably,  to  allege  in 
the  first  count  the  survival  of  the  widow  and  next  of  kin  a& 
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one  of  the  essential  elements  constituting  the  cause  of  action,, 
ai^d  either  by  repeating  it,  or  by  express  reference  in  the  sub- 
sequent counts,  have  made  the  allegation  thereof  in  the  first 
a  part  of  each  subsequent  count.  But  where  the  death  is  al- 
leged in  each  count,  and  the  declaration  contains  the  general 
allegation  of  the  survival  of  next  of  kin,  which,  if  proved, 
must  exist  as  a  fact  at  the  time  of  death  thus  alleged,  no  rea- 
son is  perceived  why  the  general  allegation  should  not  be  held 
to  apply  to  each  count,  as  if  specifically  incorporated  in  it. 
The  defendant  was  thereby  fully  apprised  of  the  cause  of  ac- 
tion, and  could  not  be  surprised  by  proof  of  the  existence  and 
survival  of  next  of  kin  at  the  time  of  the  death  alleged. 

We  are  of  opinion  that  the  court  correctly  refused  the  in- 
struction  under  consideration.  But  if  this  position  is  not 
sustained,  it  is  apparent  that  appellant  was  not  prejudiced  by 
the  refusal  of  the  instruction,  for  the  reason  that  the  seventh 
count  contained,  in  substance,  the  allegations  of  negligence 
specifically  charged  in  the  other  six,  and  it  is  admittedly  suf- 
ficient to  support  the  recovery. 

It  is  urged  that  the  court  erred  in  refusing  to  give  the  in- 
struction marked  20,  which  was  simply  to  find  for  the  defend- 
ant. This  instruction  can  only  be  given  when  the  evidence^ 
with  all  the  inferences  legitimately  arising  thereon,  is  insuffi- 
cient to  authorize  a  verdict  for  the  plaintiJBF.  If  there  is  any 
evidence  tending  to  sustain  the  issues  in  plaintifiF's  behalf,  the 
weight  and  degree  of  credit  to  be  given  to  it  must  be  submitted 
to  the  jury.  {Phillips  v.  Dickerson,  85  111.  11 ;  Purdy  v.  Hall^ 
134  id.  298 ;  Pullman  Palace  Car  Co.  v.  Laack,  143  id.  242.) 
It  is  insisted  that  the  instruction  should  have  been  given,  at 
least  for  the  reason  that  the  deceased  was  guilty  of  contribu- 
tory negligence,  and  was  not  in  the  exercise  of  ordinary  care 
for  his  own  safety.  The  only  question  that  can  arise  in  this 
court  is,  whether  there  was  any  evidence  tending,  or  the  cir- 
cumstances shown  were  such  as  tended,  to  establish  a  right  of 
recovery*    A  discussion  of  the  evidence  will  serve  no  purpose. 
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We  have  carefully  examined  it,  and  while  the  case  is  some- 
what close,  we  are  anable  to  say  that  the  circumstances  proved 
were  not  such  as  tended  to  establish  negligence  on  the  part  of 
the  defendant,  or  that  there  was  no  evidence  tending  to  show 
that  plaintiff's  intestate,  at  and  just  prior  to  his  injury,  was 
in  the  exercise  of  such  care  for  his  own  safety  as  would  be 
exercised  by  a  reasonably  prudent  person  under  all  the  cir- 
cumstances shown. 

The  twenty-first,  twenty-second  and  twenty-third  instruc- 
tions, so  far  as  proper  to  be  given,  are  fully  covered  by  instruc- 
tions given  at  the  instance  of  appellant,  and  it  was  not  error 
for  the  court  to  refuse  them,  for  that  reason,  if  for  no  other. 

It  is  next  insisted  that  the  damages  were  excessive.  That 
has  been  so  repeatedly  held  to  be  an  error  which  can  not  be  as- 
signed in  this  court,  no  citation  of  authority  will  be  necessary. 

Finding  no  substantial  error  in  the  record,  the  judgment  of 

the  Appellate  Court  will  be  afl&rmed.        ,   ,         ^    ^       j 
^^  Judgment  affirmed. 


Sarah  Priddy  et  al. 

V, 

Amanda  Griffith  et  al. 

Filed  at  ML  Vernon  June  29, 1894, 

1.  Dower— coaJ  mines — waste.  It  is  a  well  eRtablished  rule  of  law, 
that  a  person  occupying  land  as  dower  can  not  commit  waste  upon  snch 
landt  and  that  the  opening  of  coal  or  other  mines  thereon  amounts  to 
waste ,  but  it  is  equally  well  settled  in  this  State,  that  when  mines  are 
already  opened  upon  land  assigned  as  dower,  the  widow  has  the  right 
to  operate  the  same  and  receive  the  proceeds  thereof. 

2.  A  widow  may  be  endowed  of  mines  opened  by  the  heir  or  owner 
of  the  fee  after  her  dower  attaches,  and  before  there  has  been  any  asr 
signment.  It  is  not  waste  for  her  to  work  mines  opened,  although  the 
same  have  been  abandoned  before  the  death  of  her  husband.  She 
may  construct  new  approaches  and  not  be  guilty  of  waste. 

3.  Same— in  leaaeil  landf*  —  contract  for  opening  mines — rents  and 
royalties.    Where  there  is  a  valid,  subsisting  contract,  executed  by  the 
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his  lifetime,  tuideT  which  the  lessees  may  open  the  mines, 
terms  of  which  one  dollar  per  acre  rent  or  royalty  is  to  be  . 
Uy  to  the  le&sor,  his  heirs  or  other  legal  representatives 
time,  shall  be  legally  entitled  to  the  life  estate  in  or  fee 
to  tlie  land  until  the  mines  are  opened,  and  certain  fixed 
ter  the  mines  are  opened  and  worked,  the  widow  of  the 
»e  entitled  to  the  rent  or  royalty  npon  lands  assigned  as 
r  the  assignment  of  her  dower. 

d  the  lessees  open  mines  npon  lands  assigned  as  dower, 
)  consent  of  the  widow,  she  will  be  entitled  to  the  royalty 
le  lease.  In  such  case,  the  act  of  opening  the  mine  would 
Liy  the  act  of  the  husband,  viz.,  authorized  by  him. 
e  of  coal  lands  for  mining  purposes,  after  fixing  the  royalty 
or  coal  raised,  provided  that  until  actual  mining  operations 
enced,  the  lessee,  or  its  successor  or  assigns,  should,  on  the' 
January,  pay  the  lessor,  or  those  succeeding  to  his  rights, 
for  each  acre  of  the  tract  leased  out  of  which  no  coal  at 
hould  be  raised :  ifefd,  that  the  widow  of  the  lessor  was 
the  one  dollar  per  acre  after  the  assignment  of  her  dower, 
pening  of  the  mines,  if  any  were  opened  on  her  lands,  after 
should  receive  the  royalties  mentioned  in  the  lease,  and 
e  dollar  x>er  acre  was  to  be  treated  as  the  annual  rental  for 
not  mines. 

p  Erhqr  to  the  Circuit  Court  of  WilHamson  county  ; 

A.  E.  YicEBRs,  Judge,  presiding. 

«  • 

rit  of  error  brings  in  review  the  action  of  the  Wil- , 
ounty  circuit  court,  at  the  February  term,  1892,  in 
that  the  annual  rental  per  acre,  or  compensation, 
d  by  the  lessees  of  coal  and  other  mining  privileges 
nder  a  lease  made  during  the  lifetime  of  the  ances- 
usband,  should  not  be  paid  to  the  widow  as  to  the 
f  land  allotted  to  her  as  homestead  and  dower,  but 
Dg  the  continuance  of  the  widow's  life  estate  in  the 
overed  by  her  homestead  and  dower,  the  royalty  or 
duld  be  paid  to  the  heirs  or  tbeir  assigns, 
•ch,  1871,  Tinsley  Priddy  (the  deceased  ancestor  and  * 

and  his  wife,  the  present  widow,  Sarah  Priddy, 
i  coal,  minerals,  and  rights  of  opening  and  operating 
the  lands  hereinafter  mentioned,  to  A.  Connor,  An- 
160  III. 
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drew  C.  Bryden  and  Frank  J.  Chapman.   These  mining  righto, 

*  by  assignment,  came  afterward  to  be  owned  by  the  Carbon- 
dale  Coal  and  Coke  Company,  a  corporation,  and  on  the  8th 
of  March,  1873,  the  assignee  and  lessors  or  grantors  made  a 
new  contract,  which  took  the  place  of  the  one  of  March,  1871, 
and  covered  the  same  lands,  and  which  are  described  as  fol- 
lows :  The  north-west  quarter  of  the  south-west  quarter,  the 
south-west  quarter  of  the  south-west  quarter,  the  south-west 
quarter  of  the  north-west  quarter,  and  the  west  half  of  the 
south-east  quarter  of  the  south-west  quarter  of  section  34, 
township  8,  south,  range  1,  east  of  the  third  principal  merid- 

'ian,  in  Williamson  county,  Illinois.  The  lease  conferred  all 
mining  rights,  etc.,  in  the  broadest  terms,  upon  the  grantees, 
and  provided  for  the  compensation  to  be  paid  after  mining  be- 
gan, at  five  cents  per  ton,  etc.  But  such  provisions  are  unim- 
portant, as,  so  far,  mining  operations  have  never  been  begun, 
but  the  compensation  provided  for,  till  mining  began,  was 
covered  by  the  following  language  in  the  last  contract :  "And 
until  actual  mining  operations  are  commenced,  as  is  speci- 
fied in  the  aforesaid  recorded  instrument,  tfie  said  party  of 
the  second  part,  its  successbrs  or  assigns,  shall  pay  on  the 
first  day  of  January,  to  said  party  of  the  first  part,  their  heirs 
or  other  legal  representatives  who,  at  the  time,  shall  be  le- 
gally entitled  to  the  life  estate  or  the  fee  simple  ownership  of 
the  land,  the  sum  of  one  dollar  for  each  acre  of  the  tract  or 
surveyed  subdivision  out  of  which  no  coal  shall  at  that  time 
have  been  mined  and  removed,  and  all  payments  of  rent  so 
made  shall  be  credited  and  allowed  as  an  advance  payment 
of  the  royalty  of  five  cents  per  ton  of  two  thousand  pounds, 
reserved  as  aforesaid,  and  shall  be  deducted,  without  interest, 
in  installments,  not  exceeding  at  one  time,  when  deducted, 

*  one-half  of  the  whole  sum  due  in  the  monthly  payment  for 
the  royalty  from  which  said  installment  is  deducted." 

Tinsley  Priddy  died  in  April,  1885,  residing  on  this  land 
with  his  family  as  a  home.     The  property  right  in  this  eoal 
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Dg  lease,  with  the  other  assets  of  the  Carbondale 

Coke  Company,  afterwards,  by  the  action  of  the 
bates  Circuit  Court,  was  placed  in  charge  of  a  re- 
the  Bait  of  certain  creditors,  and  owing  to  some  em- 
ent  of  the  receiver,  the  annual  royalty  of  a  dollar 
was  not  paid  the  first  of  each  January,  under  the 

grant  or  lease,  and  the  widow  and  heirs  of  Tinsley 
.ed  a  bill  to  cancel  said  lease,  under  the  right  of  for- 
3on  the  failure  of  such  payments.    The  result  of  this 

was,  that  the  United  States  Circuit  Court  refused 
i  the  forfeiture  on  account  of  the  receiver's  inability 
;he  annual  payments,  but  ordered  the  payment  by 
ver  of  all  arrearages,  etc.  In  this  way  there  has 
iited  a  fund  of  $1022  of  rents  or  royalties  -that  have 
under  the  lease. 

laintiffs  in  error,  on  the  first  of  September,  1891, 
ir  bill  in  this  case  in  the  Williamson  county  circuit 
the'  September  term,  1891,  seeking  the  assignment 
*  and  homestead  to  the  widow,  and  the  partition  of 
inder  of  said  land  among  the  heirs  or  their  assigns, 
the  distribution  of  the  mining  royalty  accumulated, 
claration  of  the  rights  of  the  parties  as  to  the  future 
ations  of  royalty  arising  out  of  the  land  under  the 

the  mining  contract.  On  the  first  day  of  January, 
e  Garterville  Coal  Company,  which  has  become  the 
I  the  mining  lease,  paid  into  the  hands  of  the  clerk 
rcuit  court  the  $140  stipulated  royalty  which  fell  due 
the  year  1892.  The  only  parties  to  the  suit  are  the 
Sarah  Priddy,  and  the  heirs  of  Tinsley  Priddy,  de- 
and  their  husbands  and  wives,  and  the  Carterville 
mpany,  William  W.  Barr,  and  J.  J.  GriflSth,  who,  in 
.  to  being  the  husband  of  one  of  the  daughters,  had* 
out  the  shares  of  three  of  the  heirs,  after,  however, 
imulation  of  some  of  the  royalty,  which  still  requires 
y  be  parties,  as  to  that  feature. 
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At  the  September  term,  1891,  the  circuit  court  found  and 
declared  the  rights  of  the  parties  in  the  land,  and  appointed 
commissioners  to  assign  the  dower  and  homestead  of  the 
widow,  and  partition  the  remainder  to  the  heirs  or  their  as- 
signs. The  commissioners  reported  at  the  same  term,  show- 
ing an  assignment  to  the  wido^^  of  twenty-five  acres,  being 
off  the  north  end  of  the  south-west  quarter  of  the  south-west 
quarter  of  section  34,  township  8,  south,  range  1,  east  of  the 
third  principal  meridian,  as  her  homestead,  and  forty-two 
acres,  being  seven  acres  off  the  south  end  of  the  north-west 
quarter  of  the  south-west  quarter,  and  fifteen  acres  off  the 
south  part  of  the  south-west  quarter  of  the  south-west  quarter, 
and  the  west  half  of  the  south-east  quarter  of  the  south-west 
quarter  of  section  34,  township  8,  south,  range  1,  east  of  the 
third  principal  meridian,  as  dower  out  of  the  remainder,  and 
the  renaainder  not  embraced  in  the  dower  and  homestead  was 
finally  sold,  not  being  susceptible  of  partition,  etc.  Bat  no 
complaint  is  made  as  to  any  action  relating  to  the  sale,  but 
the  question  concerning  the  disposition  of  the  royalty  accum- 
ulated, and  thereafter  to  accumulate,  under  the  mining  lease, 
was  postponed  from  the  September  term,  1891,  to  the  Febru- 
ary term,  1892,  and  at  the  February  term;  1892,  the  court 
made  and  declared  its  findings  upon  the  royalty  question, 
finding  that  the  royalty  for  the  year  1885,  due  when  Priddy 
died,  should  be  treated  as  personalty,  and  it  is  disposed  of 
in  a  manner  that  is  satisfactory  to  all  parties,  both  plaintiffs 
and  defendants  in  error ;  but  as  to  the  royalties  or  rents  for 
the  years  following  1885,  the  court  decreed  that  the  widow 
had  no  rights  therein,  and  likewise  that  the  future  royalties  on 
the  whole  lands,  including  that  assigned  as  dower  and  home- 
stead, should  be  the  property  of  the  heirs  or  other  assigns, 
and  the  widow  was  entitled  to  no  portion  of  such  royalty.  To 
this  action  of  the  court  relating  to  the  rent  or  royalty,  the 
widow,  Sarah  Priddy,  and  others,  prosecute  this  writ  of  error. 
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,  Clbmbns  &  Wabdbb>  for  Jbhe  plaintiffs  in  error : 
low  was  dowable  of  the  mines  opened  and  worked 
isband.     4  Kent's  Com.  41;  1  id.  210;  5 'Am.  and 
y.  of  Law,  890;   3  Waite's  Actions  and  Defenses, 

the  mine  is  opened  for  the  first  time  by  the  heir  after 
L  of  the  ancestor,  the  widow  will  be  entitled  to  roy- 
e  land  set  off  to  her.  Lenfers  v.  Henke,  73  111.  405. 
lemand  by  the  widow  for  assignment,  or  after,  the 
by  her  6f  suit  for  assignment,  which,  in  law,  is  a  de- 
le  is  entitled  to  damages  from  the  date  of  such  de- 
tich  damages  are  one-third  of  the  rentals  of  the  whole 
he  land.  Bonner  v.  Peterson,  44  111.  253 ;  Schnehley 
ley,  26  id.  116;  Atkin  v.  Merrill,  39  id.  62;  Stowe 
45  id.  328 ;  Lennakan  v.  O'Keefe,  107  id.  620 ;  Pey- 
frieSy  50  id.  143 ;  Strawn  v.  Strawn,  id.  256  ;  Cool  v. 
13  111.  App.  560 ;  Walker  v.  Walker,  5  id.  289. 

A.  SoHWABTZ,  for  the  defendants  in  error: 

assignment  a  widow's  right  of  dower  is  inchoate, 
will  not  be  entitled  to  the  rents  and  profits.  York  v. 
111.  526;  Strawn  v.  Strawn,  50  id.  256;  Reynolds  v. 
,  100  id.  356 ;  Qreen  v.  Massie,  13  id.  364;  Gartside 
,  58  id.  212. 

aste  for  the  dowress  to  open  and  operate  a  mine  be- 
issignment  of  her  dower.  4  Kent's  Com.  41 ;  Merritt 
tt,  97  111.  249. 

^riitioD  act  respects  the  separate  estates  of  the  widow 
B  in  the  homestead  premises.     Jones  v.  Gilbert,  135 


JSTICB  Baker  delivered  the  opinion  of  the  Court : 

is  no  objection  urged  against  the  decree  assigning 
:  partition  of  the  land.  The  only  question  presented 
Durt  by  the  record  is,  did  the  circuit  court  err  in  hold- 
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ing  that  the  widow  was  not  entitled  to  the  rents  or  royalties 
due  and  to  become  due  by  the  terms  of  the  foregoing  lease 
from  the  coal  company. 

It  is  a  well  established  rule  of  law,  that  a  person  occupying 
land  as  dower  can  not  commit  waste  upon  such  land,  and  that 
the  opening  of  coal  or  bther  mines  thereon  amounts  to  waste. 
But  it  is  equally  well  settled  in  this  State,  that  where  mines 
are  already  opened  upon  land  assigned  as  dower,  the  widow 
has  tlie  right  to  operate  the  same  and  receive  the  proceeds 
thereof.  {Lenfers  et  al.  v.  Henke  et  al.  73  111.  405,  and  cases 
there  cited.)  It  is  true,  in  this  case  the  mines  have  not  been 
actually  ope/ied  upon  the  lands  assigned  as  dower,  but  there 
being  a  valid  subsisting  contract,  executed  by  the  husband  in 
his  lifetime,  under  which  the  lessees  may,  at  any  time,  open 
the  mines,  and  by  the  terms  of  which  one  dollar  per  acre  rent 
or  royalty  is  to  be  paid  annually  to  th^e  lessor,  his  heirs  or 
other  legal  representatives  who,  at  the  time,  shall  be  legally 
entitled  to  the  life  estate  in  or  fee  simple  title,  to  the  land, 
until  the  mines  are  opened,  and  certain  fixed  royalties  after 
the  mines  are  opened  and  worked,  it  seems  clear  to  us,  that 
in  justice  the  widow  is  entitled  to  that  rent  or  royalty  after  the 
assignment'of  her  dower.  Should  the  lessees  open  mines  on 
the  lands  assigned  as  dower,  as  by  the  terms  of  the  lease  they 
may,  without  the  consent  of  the  widow,  she  certainly  would, 
upon  the  principle  announced  in  the  above  cited  case,  be  en- 
titled to  the  royalty  named  in  the  lease.  The  act  of  opening 
the  mine  would,  in  such  case,  be  practically  the  act  of  the 
husband,  viz.,  authorized  by  him.  Then,  in  contemplation  of 
law,  for  the  purposes  of  this  case  the  mine  may  be  treated  as 
already  opened  when  the  widow's  right  of  dower  attached. 

In  the  case  of  Lenfers  et  al.  v.  Henke  et  al.  supra,  the  ques- 
tion was,  had  the  widow  the  right  to  the  mineral  rents  and 
profits  of  mines  opened  by  the  owner  of  the  fee  after  the  right 
of  dower  had  attached.  This  court  said :  "On  principle,  why 
may  she  not  be  endowed  of  mines  opened  by  the  heir  or  owner 
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of  the  fee,  after  dower  attaches  and  before  there  has  been  any 
assignment  ?  By  all  the  decisions  it  is  not  waste  for  her  to 
work  mines  opened,  although  the  same  had  been  abandoned 
before  the  death  of  her  husband.  She  may  construct  new 
approaches  and  not  be  guilty  of  waste.  On  the  same  principle, 
if  the  cases  on  this  question  can  be  said  to  rest  upon  any  prin- 
ciple, she  could  work  mines  opened  by  the  heir  without  being 
guilty  of  waste,  »  *  *  there  is  no  reason  why  the  wife 
may  not  be  entitled  to  be  endowed  of  mines  opened  by  the 
heir  or  owner  of  the  fee  after  the  right  of  dower  attaches  and 
before  there  has  been  any  assignment,  as  well  as  in  mines 
opened  by  the  husband." 

We  think,  upon  the  reasoning  of  said  case,  appellant  is  en- ' 
titled  to  the  one  dollar  per  acre  after  the  assignment  of  her 
dower  and  until  the  opening  of  mines,  if  any  are  opened,  on 
her  land,  after  which  she  should  receive  the  royalty  mentioned 
in  the  lease.  It  is  also  clear  from  the^terms  of  the  lease  under 
which  the  fund  in  question  accrued,  that  the  one  dollar  per 
acre  rent,  to  be  paid  until  the  mines  should  be  opened,  is  to  be 
treated  as  the  annual  rental  for  lands,  and  not  mines,  and  if 
80  treated,  appellant  is  clearly  entitled  to  the  rent  arising  from 
the  land  set  off  to  her  by  the  assignment  of  her  dower. 

The  bill  in  this  case  seeks  the  distribution  of  funds  accru- 
ing before  and  after  the  assignment  of  dower.  As  to  that  part 
accruing  before  the  assignment,  no  right  exists  in  the  widow, 
but  for  the  reasons  stated  she  should  receive  all  that  has  ac- 
crued or  will  accrue,  during  the  continuance  of  her  life  estate, 
from  the  lands  set  off  to  her  by  the  assignment  of  her  dower 
and  homestead. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to  enter 
a  decree  in  conformity  with  the  views  here  expressed. 

Decree  reversed. 
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J150    5^ 
1161  ^  112 

[^  HI}  H.  F.  Leopold  et  al. 


V. 


^^^  ^^  The  City  op  Chicago. 

1160      5681 
189    *444|  Filed  at  Ottawa  June  19,  2894. 

1 150      5^  1.    Eminent  domain — eompenaation  for  damage  to  property  not  takeiu 

|U5a  *^6  rpj^^  provision  in  section  13,  article  2,  of  the  constitcttion,  which  pro- 
hibits the  damaging  of  private  property  for  a  public  use  without  mak- 
ing  just  compensation,  is  equally  mandatory  with  that  ag^nst.  taking 
private  property  for  public  use  without  making  just  compensation, 
and  renders  unlawful  every  such  damaging  unless  the  compensation  be 
fixed  and  ascertained  by  a  jury.  And  ample  provision  must  be  made 
by  law,  so  that  the  owner  shall  receive  payment  of  compensation  with- 
out unreasonable  and  vexatious  delay. 

2.  Same— «e^ojr  of  benejlta,  No  supposed  benefits  to  the  property 
not  taken  can  be  set  off  against  the  compensation  to  be  paid  for  the 
land  actually  taken,  but  in  respect  of  damages  to  land  not  taken, 
special  benefits  to  the  property  damaged  may  be  set  off  against  the 
damages  accruing  to  the  property. 

3.  Same — supplemental  proceeding — relitigation  of  damugea  to  prop* 
erty  not  taken,  A  judgment  in  a  proceeding  by  a  city  to  condemn  a 
part  of  a  lot  for  a  street  is  final  and  conclusive  upon  the  parties  as  to 
the  compensation  to  be  paid  for  the  part  taken,  and  damages  to  the 
residue ;  and  upon  a  supplementary  proceeding  to  raise  money  to  pay 
such  compensation,  the  question  of  damages  to  the  lot  not  taken,  and 
fair  and  just  compensation  for  the  part  taken,  can  not  be  relitigated. 

4.  The  issue  to  be  tried  in  the  proceeding  for  the  confirmation  of 
*                         the  assessment,  precludes  the  idea  that  damages  to  the  lot  owner  by 

reason  of  the  taking  of  a  portion  of  his  property  are  to  be  considered. 
The  commissioners  appointed  to  spread  the  assessment  are  required, 
simply,  to  deal  with  the  lot  as  they  find  it,  the  damages  from  the  taking 
having,  in  theory,  at  least,  been  determined  in  the  condemnation  pro- 
ceeding. 

5.  Same — payment  of  damages  by  benefits — assessing  land  twice  for 
benefits.  Where  benefits  are  set  off  against  damages  to  the  part  of  the 
land  not  taken,  in  a  proceeding  to  condemn  for  a  street,  an  attempt  to 
raise  money  to  pay  for  the  property  taken  or  damaged,  by  the  assess- 
ment of  special  benefits  on  the  same  land,  under  section  23  of  article  9 
of  the  City  and  Village  act,  and  thus  require  the  owner  to  pay  the  bene- 
fits twice,  is  in  palpable  violation  of  the  constitution. 

6.  The  recovery  of  the  special  benefits  in  a  condemnation  proceed- 
ing will  estop  the  city  from  again  imposing  the  same,  by  way  of  speoiol 
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by  upon  the  same-  property.  The  land  owner  can  not  be  re- 
rwice  pay  the  special  benefits  to  his  property. 
rupiOATA — tphen  catises  of  action  are  different.  Where  some 
^  fact  or  matter  material  to  the  determination  of  two  causes 
has  been  adjudicated  in  a  former  proceeding  in  a  court  of 
)  jurisdiction,  and  the  same  fact  or  matter  is  again  at  issue 
tie  same  parties,  the  adjudication  of  the  fact  or  matter  in  the 
r  properly  presented,  will  be  conolusiye  upon  the  same  ques* 
)  latter  suit,  irrespeotive  of  whether  the  cause  of  action  is  the 
3th  suits  or  not. 

re  a  city  filed  its  petition  for  condemnation  of  a  part  of  a  lot 
y,  and  the  lot  owner  filed  a  oross-petition  for  damages  to  the 
3  lot  not  taken,  and  the  owner  offered  proof  of  damages,  and 
lered  evidence  showing  benefits  to  the  remainder  of  the  Jot, 
xy  found  no  damages,  it  was  held,  in  a  proceeding  by  the  city 
>eneflts  on  the  part  of  the'lot  not  taken,  that  the  land  could 
essed  a  second  time  for  the  benefits  accruing  from  the  im- 
it. 

t-^parol  evidence — to  €how  matter  litigated  in  prior  suit.  It  is 
r  sufficient,  where  a  judgment  is  relied  on  as  a  bar  to  a  sub- 
uit,  that  the  issues  are  the  same  in  both  cases;  but  where 
ication  of  some  material  fact  or  matter  is  relied  upon  as  an 
between  the  same  parties,  parol  evidence  of  what  occurred 
rmer  trial,— what  was  actually  submitted  and  determined, — 
admissible. 

L  fronTthe  Superior  Court  of  Cook  county ;  the  Hon. 

F.  Blanks,  Judge,  presiding. 

• 
dinance  was  passed  by  the  city  of  Chicago  for  open- 

,lley  from  Seventy-third  to  Seventy-fourth  street,  and 

>tween  Yates  and  Bissell  avenues,  in  said  city.     The 

d  its  petition  November  26,   1892,  in  the  Superior 

I  Cook  county,  praying  that  ascertainment  be  had  of 

;  compensation  to  be  made  to  property  owners  for 

f  to  be  taken  and  damaged  therefor.     On  April  16, 

y  the  verdict  of  a  jury,  just  compensation  was  ascer- 

is  to  the  several  lots,  etc.,  aggregating  the  sum  of 

0n7uly  6,  1893,  the  city  of  Chicago  filed  its  supple- 

petiiion,  asking  that  an  assessment  of  benefits  be 

pon  property  benefited,  to  raise  that  sum,  together  with 
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costs^  etc.,  and  that  oommisBioners  be  appointed  to  make  th« 
assessment.  An  order  was  made  appointing  cpmmissionen, 
and  finding  the  cost  to  be  $169,  and  the  probable  further  cost 
to  be  $400,  and  ordering  the  same  to  be  assessed  upon  the 
property  benefited,  so  far  as  the  same  could  be  done,  etc. 
Commissioners  reported  an  assessment  roll,  apportioning  the 
entire  sum  of  judgment  and  cost  as  benefits  to  property  as- 
sessed, the  assessment  upon  appellants'  lot.  No.  21,  being 
$170.  Objections  were  filed  by  appellants  to  the  confirmation 
of  the  assessment  roll,  which  were  overruled  by  the  court,  and 
exceptions  taken.  In  the  view  taken,  consideration  of  these 
exceptions  is  deemed  unnecessary. 

Upon  the  hearing,  the  city  introduced  in  evidence  the  as-  •  I 
sessment  roll,  and  evidence  tending  to  show  that  lot  21  was 
not  assessed  more  than  it  would  be  specially  benefited,  nor 
more  than  its  proportionate  share  of  the  cost  of  the  proposed  j 
improvement.  The  objectors  offered  in  evidence  the  petition  ! 
for  condemnation  filed  by  the  city,  praying  for  the  ascertain-  | 
ment  of  just  compensation  for  property  taken  and  damaged; 
the  cross- petition  of  appellants,  alleging  that  by  reason  of 
taking  ten  feet  off  said  lot  for  said  alley  the  remainder  of  said 
premises  would  be  damaged  to  the  extent  of  $1000,  and  pray- 
ing compensation,  et^. ;  the  instructions  to  the  jury  in  that 
cause,  given  by  the  court,  by  which  it  appears  that  the  conrt 
instructed  the  jury,  on  behalf  of  the  city,  "that  in  determining 
whether  the  taking  of  a  portion  of  a  lot  materially  impairs 
the  market  value  of  the  remaining  part,  the  jury  must  con- 
sider all  special  benefits,  if  any,  which  the  remaining  part  will 
derive  from  the  proposed  improvement,  taken  as  a  whole;" 
the  verdict  of  the  jury,  awarding  to  owners  of  lot  21,  for  prop- 
erty taken,  $50,  and  for  damages  to  property  not  taken, 
nothing ;  and  the  judgment  rendered  upon  said  verdict,  find- 
ing the  just  compensation  to  be  as  returned  oy  the  jury. 
Appellants  then  called  a  witness,  and  were  proceeding  to  in- 
terrogate him,  when  counsel  for  the  city  asked  what  they 


Digitized  by  CjOOQ IC 


Lbopold  et  at.  v.  Gitt  of  Ghioago.  571 

Opinion  of  the  Conrt. 


r  expected  to  pro^e  by  the  witneBS.  Counsel  for  ap- 
kben  stated  to  the  court,  in  answer,  that  he  expected 
osed  to  prove  that  upon  the  trial  in  the  condemna- 
eeding  appellants  introduced  evidence  to  the  jury  of 
ages,  and  extent  thereof,  to  the  part  of  lot  21  not 
id  that  the  city  introduced  evidence  tending  to  show 
special  benefits  accruing  from  the  improvement,  to 
of  the  lot  not  taken,  would  equal  the  damages  sus- 
y  it,  and  that  therefore  said  remainder  of  said  lot 
)t  be  damaged,  whereupon  the  counsel  for  the  city 
to  the  introduction  of  said  evidence,  as  incompetent 
B  issue  being  tried,  which  objection  the  court  sub- 
Lud  appellants  excepted. 

.  W.  Bbokbr,  for  the  appellants. 

jockwood  Hokore,  Mr.  Willis  E.  Thorns,  and  Mr. 
luBBNS,  for  the  appellee. 

asTicE  Shops  delivered  the  opinion  of  the  Court : 

uestion  presented  is  of  great  importance,  and  has  not 
ectly  passed  upon  by  this  court.  Section  13,  article 
I  constitution,  provides  that  private  property  shall  not 
i  or  damaged  for  public  use  without  just  compensation 
ade  to  the  owner.  We  need  not  pause  to  notice  the 
leading  to  the  insertion  in  the  present  constitution 
ihibition  against  the  damaging  of  private  property  for 
ises  without  just  compensation.  (Penn  Mutual  Lif$ 
V.  Heiss,  141  111.  35.)  The  provision  is  equally  man- 
with  that  against  taking  private  property  for  public 
lout  making  just  compensation,  and  renders  unlawful 
Lch  damaging  unless  compensation  be  fixed  and  ascer- 
3y  a  jury.  And  it  is  everywhere  held  that  certain  and 
provision  must  be  made  by  law,  so  that  the  owner  shall 
payment  of  the  oomptosation  thus  ascertained,  with- 
reasonable  or  vexatious  delay.     Gardner  v.  Village  of 
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Newburg,  2  Johns.  Ch.  162 ;  Chapman  v.  OaU$,  64  N.  Y.  132; 
People  V.  Hayden,  6  Hill,  359;  Insurance  Co.  v.  Heiss,  $upra; 
Cooley's  Const.  Lim.  693 ;   2  Dillon  on  Mun.  Corp.  615. 

In  this  State  no  supposed  benefits  to  the  property  not  taken 
can  be  set  off  against  the  compensation  to  be  paid  for  the  land 
actually  taken,  but  in  respect  of  the  damages  to  land  not  taken 
for  the  publio»use,  special  benefits  to  the  property  damaged 
may  be  set  off  against  the  damages  accruing  to  the  property. 
{Cemetery  Ass.  v.  Railroad  Co.  121  111.  199,  and  cases  there 
cited).  In  the  condemnatiop  proceeding,  the  court  properly 
instructed  the  jury,  as  we  have  seen  it  did,  that  in  determining 
whether  the  taking  of  a  portion  of  the  lot  materially  impaired 
the  value  of  the  remaining  part  not  taken,  the  jury  must  con- 
sider all  special  benefits  accruing  from  the  proposed  improve- 
ment to  the  part  not  taken.  If  it  be  found  that  the  special 
benefits  thus  accruing  equal  the  damages,  the  owner  can  re- 
cover nothing;  if,  however,  the  benefits  are  less  than  the 
damages  occasioned,  the  owner  will  be  entitled  to  recover  the 
excess  as  his  just  compensation  for  the  damage  to  his  land, 
and  provision  must  be  made  for  the  payment  thereof.  Good- 
Willie  V.  City  of  Lake  View,  137  111.  51. 

It  therefore  affirmatively  appears,  that  in  the  condemna- 
tion proceeding  the  special  benefits  accruing  to  appellants'  lot 
not  taken  was  in  issue,  and  was  submitted  by  the  court  to  the 
jury  in  determining  the  issue  raised  by  the  cross-petition. 
The  jury  were  required  to  find  whether  the  taking  of  a  part 
of  the  lot  would  depreciate  the  value  of  the  part  not  taken, — 
that  is  to  say,  whether  the  part  of  the  lot  not  taken  was  less 
valuable  than  it  would  be  as  a  part  of  the  whole  lot.  As  said 
in  Hyde  Park  v.  Washington  Ice  Co.  117  111.  236:  "If  the 
jury  had  found  there  was  no  depreciation,"  (as  they  did  here,) 
"they  may  have  reached  that  conclusion  because  the  benefits 
equaled  or  exceeded  the  depreciation.  If  they  found  that  the 
property  was  depreciated,  they  may  have  reached  that  conclu- 
sion because  the  benefits  were  less  than  the  depreciation  pro* 
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Sither  finding  inTolyed  a  consideration  of  benefits." 
►,  Washington  Ice  Co.  v.  Chicago,  147  111.  327.)  The 
;  rendered  in  that  proceeding  was  a  final  judgment, 
nd  conclusive  upon  the  parties  until  reversed  or  set 
lome  direct  way  known  to  the  law ;  and  the  question 
es  to  appellants'  property  not  tuken, — that  is,  whether 
lensation  jkUowed  was  just  compensation  or  not, — 
t  be  re-litigated  in  this  supplementary  proceeding. 
ie  V.  City  of  Lake  View,  supra.)  The  issue  to  be  tried 
^ceeding  for  confirmation  of  the  assessment  precludes 
bbat  damages  to  the  lot  owner  by  reason  of  the  tak- 
portion  of  his  property  are  to  be  considered.  The 
oners  appointed  to  spread  the  assessment  are  re- 
imply,  to  deal  with  the  lot  as  they  find  it, — that  is, 
tter  of  course,  the  part  of  the  lot  not  taken, — and 
>on  it  the  benefits  that  will  accrue  to  it  from  the  im- 
it,  and  are  not  authorized  to  take  into  consideration 
eciation  of  such  lot  occasioned  by  taking  part  of  it, 
i>ges  accruing  in  consequence  of  such  taking  having, 
,  at  least,  been  determined  in  the  condemnation  pro- 
And  the  same  is  precisely  true  in  respect  of  the 
be  tried  by  the  jury. 

iiid,  however,  that  there  can  be  no  estoppel  by  judg- 
r  the  reason  that  the  causes  of  action  are  not  identi- 
le  two  proceedings.  This,  if  it  be  conceded,  is  not 
ve  of  the  estoppel.  Where  the  former  adjudication 
upon  as  an  absolute  bar,  there  must  be,  as  between 
actions,  identity  of  parties,  of  subject  matter  and 
action.  There  is,  however,  a  clearly  defined  distinc- 
veen  that  class  of  cases,  and  where  some  controlling 
matter  material  to  the  determination  of  both  causes, 
1  adjudicated  in  a  former  proceeding  in  a  court  of 
nt  jurisdiction,  and  the  same  fact  or  matter  is  again 
between  the  same  parties.  In  this  latter  case,  the 
ition  of  the  fact  or  matter  in  the  first  suit  will,  if  prop- 
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erly  presented,  be  conclusive  of  the  same  question  in  the  latter 
suit,  irrespective  of  nrhether  the  cause  of  action  is  the  same 
in  both  suits  or  not.  This  is  generally  deuominated  estoppel 
by  verdict.  This  distinction  is  clearly  stated  in  Hanna  v. 
Readl  102  111.  596,  Wright  v.  Gnffey,  147  id.  496,  and  Attor- 
ney General  v.  Chicago  and  Evanston  Railroad  Co.  112  id.  520. 
In  the  latter  case  the  late  Mr.  Justice  Soholfield,  after  quot- 
ing from  the  case  of  Hanna  v.  Read,  said :  "This  doctrine  is 
limited  to  matters  necessarily  involved  in  the  litigation,  bat 
it  is  equally  applicable  whether  the  point  was,  itself,  the  ul- 
timate vital  point,  or  only  incidental,  but  still  necessary  to  a 
decision  of  the  case." 

In  condemnation  proceedings  there  is  and  can  be  no  formal 
pleadings  <3thef  than  the  petition  and  cross-petition,  and,  as 
we  have  seen, 'the  question  of  whether  special  benefits  accrued 
to  the  property  not  taken,  by  reason  of  the  improvement,  was 
necessarily  included  in  the  issue  submitted  to  the  jury,  in 
determining  the  amount  of  compensation  to  be  paid  for  the 
land  damaged  but  not  taken.  As  said  in  Washington  Ice  Co. 
V.  Chicago,  supra:  "If  the  special  benefits  equal  or  exceed 
the  damages,  the  owner  can  recover  nothing  as  damages  to 
property  not  taken;  if  less,  he  will  recover  the  difference, 
only."  It  is  clear,  therefore,  that  in  the  condemnation  pro- 
ceeding it  was  CLompetent  for  either  party  to  offer  evidence 
upon  the  subject  matter  of  special  benefits,  by  reason  of  the 
improvement,  to  the  part  of  appellants'  lot  not  taken,  and  for 
the  jury  to  consider  the  same  in  determining  the  compensa- 
tion to  be  paid  for  damages  to  such  part  of  the  lot  by  reason 
of  taking  the  residue  for  the  public  use. 

It  might  be,  however,  that  the  jury  found  that  the  lot  iwaa 
not  damaged  at  all,  and  thereupon  were  warranted  in  finding 
and  returning  a  verdict  of  no  damages  to  property  not  taken, 
— that  is,  while  it  was  within  the  issue,  the  matter  of  special 
benefits  might  not  have  been  considered  by  the  jury.  The  parol 
evidence  offered  and  excluded  was  offered  for  the  purpose  of 
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showing  thai  damages  to  the  part  of  the  lot  not  taken  were 
in  fact  proved  upon  the  one  side,  and  the  evidence  was  met 
by  the  oity,  upon  the  other,  by  proof  tending  to  ehow  that  the 
special  benefits  arising  from  the  improvement  to  the  part  of 
the  lot  not  taken,  equaled  or  exceeded  the  daipages  proved. 
It  is  ordinarily  sufficient,  where  a  judgment  is  relied  upon  as 
a  bar  to  a  subsequent  suit,  that  the  issues  were  the  same  in 
both  cases ;  but  where  the  adjudication  of  some  material  fact 
or  matter  is  relied  upon  as  an  estoppel  between  the  same 
parties,  parol  evidence  of  what  occurred  on  the  former  trial, 
— ^wbat  was  actually  submitted  and  determined, — ^is  always 
admissible.  Wright  v.  Oriffey^  supra;  Palmer  v.  Sanger ^  143 
m.  34;  Herman  on  Estoppel,  sees.  Ill,  211;  Sturtevant  v. 
Randall,  53  Me.  149 ;  Parker  v.  Thomps^jn,  3  Pick.  429 ;  Packet 
Co.  V.  Sickles,  24  How.  333;  Perkins  v.  Walker,  19  Vt.  144; 
Burt  V.  Stemburg,  4  Cowen,  559  ;  Gardner  v.  Bucklee,  3  id.  120. 
Section  53  of  article  9  of  the  Cities  and  Villages  act  author- 
izes the  filing  of  a  supplemental  petition,  praying  the  court 
to  cause  an  assessment  to  be  made  for  the  purpose  of  raising 
the  amount  necessary  to  pay  the  compensation  and  damages 
which  may  be  or  shalL  have  been  awarded  for  the  property 
taken  or  damaged  in  the  condemnation  proceeding,  and  the 
like  proceedings  in  making  the  assessment  shall  be. had,  and 
the  assessment  is  to  be  made,  collected  and  enforced  in  the 
same  manner,  as  is  provided  in  the  article  for  making  special 
assessments.  It  is  tbereby  attempted  to  provide  the  fund  out 
of  which  compensation  for  the  property  tak^n  and  damaged 
shall  be  paid.  It  is  clear  that  in  the  condemnation  proceed- 
ing a  part  or  the  whole  of  the  special  benefits  accruing  by 
reason  of  the  improvement  to  the  part  of  the  lot  not  taken  has 
been  set  oflF  against  the  damages.  The  owner  may  recover 
nothing  as  compensation,  because  the  benefits  equal  the  dam- 
ages.  It  is  manifest  that  to  so  construe  section  53,  in  such  a 
case,  that  the  benefits  arising  from  the  improvement  shall  be 
assessed  upon  the  lot  damaged,  is  to  require  the  owner  to  pay 
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the  benefits  twice, — ^first  to  receive* them  in  discharge  of  his 
just  compensation,  and  secondly,  to  pay  them  as  an  assess- 
ment upon  his  property.  The  effect  would  necessarily  be,  that 
in  the  statute  authorizing  the  taking'and  damaging  of  his  land 
for  a  public  use  and  providing  compensation  therefor,  the 
compensation  is  taken  away,  in  palpable  violation  of  the  pro- 
vision o^the  constitution.  No  such  construction  of  the  section 
is  necessary.  It  can  find  ample  operation  in  cases  where 
special  benefits  have  not  already  been  paid. 

It  is  suggested  that  much  inconvenience  may  arise  if  prop- 
erty,  a  part  of  which  has  been  taken,  can  not  be  included 
within  the  assessment.  We  find  no  occasion  for  discussing  or 
determining  the  question  thus  suggested,  but  if  it  be  true,  the 
argument  of  inconvenience,  can  not  be  heard  to  sustain  a  clear 
violation  of  a  constitutional  right  guaranteed  to  the  property 
owner.  But  it  will  possibly  be  found,  in  practice,  that  the 
provisions  of  section  53  will  apply  in  making  assessments 
upon  all  property  benefited,  including  property  damaged  but 
not  taken,  when  the  damages  in  the  condemnation  proceeding 
have  been  ascertained,  without  setting  off  against  them  the 
special  benefits.  We  need  not,  however,  enter  further  upon 
this  subject.  It  is  clear  that  the  lot  owner  could  not  be  re* 
quired  to  twice  pay  the  special  benefits  to  his  property.  A 
rule  requiring  it  would  impose  an  unjust  and  unequal  burden 
upon  the  citizen, — an  unwarrantable  exaction,  unauthorized 
by  law ;  and  it  therefore  follows  that  the  recovery  of  the  special 
benefits  in  the  cojidemnation  proceeding  would  estop  the  city 
from  again  imposing  the  same  by  way  of  special  assessment 
upon  the  property.  City  of  Bloomington  v.  Latham,  142  111.  462. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  rec- 
ord in  the  condemnation  proceeding  and  the  offered  evidence, 
and  it  will  not  be  necessary  to  consider  other  errors  assigned. 

For  the  error  indicated,  the  judgment  of  the  Superior  Court 
will  be  reversed  and  the  cause  remanded. 

Judgment  reverted. 
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Filed  at  Mt.Vemon  June  19, 1894, 

1.  Boundary  iiisn— fixed  by  parol  agreement  of  the  parties,  A  parol 
agreement  as  to  a  division  line  between  two  tracts  of  land,  not  followed 
by  possession  in  accordance  with  such  line,  will  not  pass  title,  or  au- 
thorize ejectment  by  one  party  against  the  other. 

2.  It  is  well  established  that  the  owners  of  adjoining  tracts  of  land 
may,  by  parol  agreement,  settle  and  establish,  permanently,  a  boundary 
line  between  their  lands,  which,  when  followed  by  possession  accord- 
ing to  the  line  so  agreed  upon,  is  binding  and  conclusive  between  them 
and  their  grantees. 

3.  In  such  case,  the  line  is  established,  not  by  transfer  of  title  of 
either  to  the  other,  as  that  can  only  be  done  by  deed  properly  executed, 
bnt  such  settlement  determines  the  location  of  the  existing  estate  of 
each,  and,  when  followed  by  possession  and  occupancy,  binds  them, 
not  by  way  of  passing  title,  but  as  determining  the  true  location  of  the 
line  between  their  lands. 

*4.  Sam£ — eatabli'»hed  by  agreement— estoppel  to  dispute.  Where  the 
owners  of  adjoining  premises  h^re  agreed  upon  the  line,  or  agreed 
upon  a  mode  by  which  it  shall  be  determined,  and  have  accepted  and 
acquiesced  in  it  by  the  unequivocal  act  of  taking  possession  according 
to  the  line,  they  and  their  grantees  are  estopped  from  afterwards  dis- 
puting It. 

5.  New  triaIi— on  the  evidence.  The  finding  of  the  facts  by  the  conrt 
trying  an  action  of  ejectment  without  a  jury,  will  not  be  disturbed,  on 
appeal,  unless  clearly  against  the  weight  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon, 
A,  S.  WiLDBBMAN,  Judgc,  presiding. 

Mr.  R.  W.  RopiEQUET,  for  the  appellant. 
Mr.  James  M.  Hay,  for  the  appellee. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  by  appellant,  against  ap- 
pellee, in  the  circuit  court  of  St.  Clair  county,  to  recover  a 
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strip  of  land  twenty-three  feet  wide  at  one  end  and  running 
to  a  point  at  the  otlier,  claimed  to  be  a  part  of  survey  Xo.  73 
of  the  Common  Fields,  Cahokia.  The  cause  was  tried  by  the 
court  without  a  jury,  resulting  in  a  finding  that  defendant  was 
not  guilty,  and  a  judgment  against  the  plaintiff  for  costs. 

Plaintiff  relies  for  reversal  of  the  judgment  upon  two  \ 
grounds.  First,  that  the  evidence  shows  that  he  and  his  im- 
mediate grantor  of  survey  No.  73  were  in  the  actual  occupancy 
of  the  strip  in  question  for  more  than  twenty  years  prior  to  \ 
the  alleged  unlawful  entry  by  the  defendant.  In  respect  of 
this  contention  it  must  be  said  that  the  evidence  is  conflicting  { 
and  irreconcilable,  the  question  of  occupancy  depending  upon 
the  location  of  fences  or  a  fence,  made  of  logs,  removed  many 
years  ago.  The  court,  sitting  as  a  jury,  heard  the  testimony 
of  the  witnesses,  with  opportunity  to  observe  their  demeanor 
and  bearing,  and  had  means  of  determining  their  credibility 
and  the  weight  that  should  be  given  their  evidence  which  we 
do  not  possess.  It  has  been  uniformly  held,  in  such  cases, 
that  the  finding  would  not  be  disturbed,  on  appeal,  unless 
clearly  against  the  weight  of  the  evidence,  and  such,  we  can 
not  say,  is  the  case  here.  O^ilvie  v.  Copeland,  145  HI.  98,  and 
cases  there  collated. 

The  second  ground  relied  upon  is,  that  before  the  bringing 
of  this  suit  there  had  been  a  parol  adjustment  and  practical 
location  of  the  line  of  said  survey  No.  73  between  plaintiff  and 
defendant,  who  was  adjoining  owner.  It  is  sufficient  to  say 
in  respect  of  this  contention,  that  if  it  be  conceded  that  the 
parol  agreement  between  the  parties,  as  adjoining  owners, 
authorized  the  finding  of  the  division  line  in  the  manner  par- 
sued,  it  would  not  follow  that  ejectment  would  lie  to  recover 
the  land  in  question.  The  title  to  the  land  would  not  pass 
under  the  agreement,  and  to  make  it  effective  by  way  of  es- 
toppel, it  was  necessary  that  the  line  established  by  agree- 
ment should  be  followed  by  possession  according  to  that  line. 
Yates  V.  Shaw,  24  III.  367;   Bauer  v.  Oottmanhausen,  65  id. 
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rr  V.  Hitt,  75  id.  51;  Cutler  v.  Callison,  72  id.  113; 

Bennehoff,  121  id.  426 ;  Bloominytoii  v.  Cemetery  Ass. 
i21. 

rinciple  is  well  established,  that  tbe  owners  of  .adjoin- 
:s  of  land  may,  by  parol,  agreement,  settle  and  estab- 
nanently  a  boundary  line  betwen  their  lands,  which, 
Llowed  by  possession  according  to  the  line  so  agreed 
binding  and  conclusive  upon  them  and  their  grantees. 

is  established,  not  by  transfer  of  title  of  either  to  the 
ecause  that  can  only  be  done  by  deed  properly  exe- 
at such  settlement  determines  the  location  of  the  ex- 
state  of  each,  and,  when  followed  by  possession  and 
icy,  binds  them,  not  by  way  of  passing  title,  but  as 
ning  the  true  location  ^f  the  boundary  line  between 
ads.  Having  agreed  upon  the  line,  or  agreed  upon  a 
7  which  it  shall  be  determined^  and  having  accepted 
[uiesced  in  it  by  the  unequivocal  act  of  taking  posses- 
jording  to  the  line,  they  and  their  privies  are  estopped 
'terwards  disputing  it.  The  estoppel  arises  from  the 
the  parties  in  taking  possession  and  occupying  their 
Lve  tracts  to  the  line  thus  agreed  upon  and  determined. 
3ase  at  bar  the  defendant  at  once  repudiated  the  line 
[,  and  retained  possession  of  the  strip  of  land  in  con- 
jT,  and  there 'has  been  no  possession  acquired  or  taken 
plaintiff  according  to  the  line  claimed  to  have  been 
ihed  by  the  agreement  of  the  parties.  It  is  therefore 
lat  there  has  been  no  practical  location  of  the  line  by 
he  parties  are  estopped.    The  agreement  of  the  parties, 

in  writing,  was  ineffectual  to  pass  title  to  land,  and 
er  remedies  plaintiff  may  have  thereunder,  it  is  insufiB- 
)  authorize  a  recovery  in  ejectment. 
:e  is  no  substantial  error  in  this  record,  and  the  judg- 
vill  be  affirmed. 

Judgment  affirmed. 
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Filed  at  Ml.  Vernon  June  19, 1894, 

1.  KeqIjIOBNOE — vsanton  and  willful  negligence — ilUwill  immaterial 
If  the  servants  of  a  railway  company,  at  the  time  a  plaintiff  was  injured, 
were  running  its  engine  in  the'  dark,  without  a  headlight,  or  a  bell 
ringing,  and  at  a  high  and  dangerous  rate  of  speed,  and  where  many 
persons  were  likely  to  be  passing,  such  acts  will  be  liable  to  the  con- 
struction of  being  in  wanton  and  willful  disregard  of  the  rights  and 
safety  of  the  public  generally,  so  as  to  amount,  in  law,  to  wanton  and 
willful  negligence ;  and  it  will  not  be  necessary,  in  order  to  raise  such 
an  inference,  to  prove  that  the  defendant's  servants  were  actuated  by 
ill-will  directed  specifically  to  the  plaintiff,  or  to  have  known  that  he 
was  in  such  a  position  as  to  be  likely  to  be  injured. 

2.  Same — a  question  of  fact  for  the  jury.  An  instruction,  in  an  action 
by  the  plaintiff  ngainst  a  railroad  company,' which  makes  the  mere  fact 
that  the  plaintiff,  at  the  time  he  was  injured,  was  lying  upon  the  de- 
fendant's track  outside  of  tJie  limits  of  the  street,  proof  of  negligence 
per  ee,  so  as  to  constitute,  in  law,  a  conclusive  bar  to  his  recovery;  is 
clearly  erroneous. 

3.  While  the  plaintiff's  lying  upon  the  railroad  track  would,  unex- 
plained, be  very  cogent  evidence  of  negligeuce,  the  question  woold, 
after  all,  be  a  question  of  fact  for  the  jury,  since  his  being  in  that  posi- 
tion may  have  resulted  from  various  supposable  causes  notinconsistent 
with  the  exercise  of  reasonable  care  on  his  part. 

4.  Ordinance  coNSTRrED — speed  of  trains — ''cars"  includes  locomo- 
tive engines.  An  ordinance  of  a  city  providing  that  no  railroad  com- 
pany shall  run  any  passenger  train  or  cars  within  the  city  limits  at  a 
greater  rate  of  speed  than  ten  miles  an  hour,  nor  any  freight  train  or 
car  at  a  greater  rate  of  speed  than  six  miles  an  hour,  is  broad  enough 
to  include  any  and  all  vehicles  on  wheels,  and  embraces  locomotive 
engines,  which  are  a  species  of  **car8." 

5.  Witnesses— tmpearfci«i7  party's  own  witness.  While  a  party,  after 
l)utting  a  witness  upon  the  stand,  is  not  at  liberty  to  introduce  eti- 
dence  tending  directly  to  impeach  him,  he  may  show  that  his  evidence 
given  for  the  other  party  is  in  fact  untrue,  although  his  so  doing  may 
constitute  an  indirect  impeachment. 

6.  Practice — remarks  of  counsel  to  the  jury.  On  the  trial  of  a  case^ 
a  witness  who  had  testified  for  the  plaintiff  was  afterward  put  upon  the 
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he  defendant,  when  he  gave  evidence  damaging  to  the  plain- 
luoh  of  his  testimony  given  for  the  defendant  was  disputed 
evidence.  The  plaintiff's  counsel,  in  his  closing  address  to 
said  that  the  witness  had  committed  perjury,  and  had  been 
Held,  no  error  in  the  court's  refusal  to  direct  the  counsel  to 
om  such  remarks,  and  that  counsel,  in  his  argument,  might 
proper  and  legitimate  inferences  arising  from  all  the  evi- 
tbe  case. 

:ructions — when  refusal  is  not  error— finding  against  the  facts 
On  the  trial  of  an  action  against 3  railway  company  for  a 
injury,  the  court  refused  to  instruct  the  jury,  **that  although 
believe,  from  the  evidence,  that  defendant's  servants  were, 
uilty  of  some  or  all  the  acts  of  negligence  charged  in  the 
>n,  yet  if  they  further  believe,  from  the  evidence,  that  plain- 
time  he  was  injured,  was  lyiug  upon  defendant's  track  outside 
s  of  a  street,  he  can  not  recover,"  etc.  The  jury  specially 
at  the  plaintifP,  when  injured,  was  not  lying  upon  the  track 
lant'd  road,  and  also  that  the  place  where  he  was  injured  was 
de  of  the  limits  of  the  street:  Held,  that  in  view  of  such 
tie  refusal  of  the  instruction  could  not  have  injured  the  de^- 

m — referring  to  the  ad  damnum.  Although  the  reference  in 
.ctlon  to  the  amount  in  the  ad  damnum  in  the  declaration  is 
commended,  it  will  not  constitute  such  error  as  to  call  for  a 
of  the  judgment,  especially  when  the  damages  fouud  are  not 
lable  or  exorbitant,  and  are  made  less  than  those  sued  for. 

OF  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
heard  in  that  court  on  appeal  froni  the  Circuit  Court 
31air  county ;  the  Hon.  A.  S.  Wilderman,  Judge,  pre- 


3harle6  W.  Thomas,  for  the  plaintiff  in  error. 

Tesse  M.  Freblb,  and  Mr.  Virgil  Bule,  for  the  defend- 
jrror. 

TusTiGE  Bailey  delivered  the  opinion  of  the  Court : 

was  an  acl;ion  on  the  case,  brought  by  James  O'Hara 

;  the  East  St.  Louis  Connecting  Bailway  Company,  to 

damages  for  a  personal  injury.     The  defendant  owns 

•erates  a  double  track  connecting  railway  in  the  City 
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of  East  St.  Louis,  used  for  transferring  cars  to  and  from 
the  numerous  railways  which  have  their  termini  there.  This 
railway  runs  north  and  south,  nearly  parallel  with  the  east- 
erly bank  of  the  Mississippi  river,  the  wharves  and  landing 
of  the  Wiggins  Perry  Company  being  between  it  and  the  river. 

Front  street  in  East  St.  Louis,  runs  north  and  south  and 
along  the  east  side  of  these  wharves,  and  there  is  a  conflict 
in  the  evidence  as  to  whether  the  tracks  of  the  railway  in  ques- 
tion are  on  or  immediately  west  of  that  street.  The  plaintiff's 
contention  is,  that  the  tracks  are  on  the  westerly  part  of  the 
street,  while  the  defendant  claims  that  the  westerly  track,  the 
one  upon  which  the  plaintiff  received  bis  injury,  is  at  no  point 
upon  the  street.  The  evidence  tends  to  show,  however,  that 
whether  the  westerly  track  is  on  the  street  or  not,  the  tracks 
are  not  enclosed  or  separated  from  the  street  on  the  one  hand, 
or  the  wharves  of  the  Perry  Company  on  the  other,  but  are 
so  connected  ^ith  the  public  street  as  to  be  apparently  a  part 
of  it,  and  that  the  public  have  been  in  the  habit,  for  many 
years,  of  crossing  over  the  track  at  that  place,  in  going  from 
Front  street  to  the  landing  of  the  Ferry  Company. 

The  evidence  tends  to  show  that  on  the  23d  day  of  Octo- 
ber, IS 89,  in  the  evening,  after  dark,  the  plaintiff  who  was  in 
the  employ  of  the  St.  Louis  Transfer  Company  as  a  teamster, 
after  having  put  away  his  team  in  the  bams  of  that  company 
which  were  located  east  of  Front  street,  started  in  a  direct 
line  across  Front  street  and  the  tracks  of  the  defendant  to 
the  ferry  landing,  and  that  as  he  was  crossing  the  westerly 
track,  he  was  struck  by  one  of  the  defendant's  engines  back- 
ing up  from  the  south,  and  was  so  injured  as  to  require  tbe 
amputation  of  bis  right  arm.  The  plaintiff  testifies  that  be- 
fore going  on  the  track  he  looked  in  both  directions  and  saw 
no  engine  approaching  and  no  light. 

It  is  charged  in  the  declaration,  and  the  evidence  tends  to 
show,  that  at  the  time  the  plaintiff  was  injured,  the  engine 
was  being  run  without  a  headlight,  and  with  no  bell  ringing. 
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and  that  it  was  running  at  a  dangerous  and  unlawful  rate  of 
speed.  In  the  second  or  additional  count  it  is  alleged  that 
these  acts  of  negligence  were  wanton  and  willful,  and  that 
the  engine  was  being  run  at  a  rate  of  speed  prohibited  by 
an  ordinance  of  the  city  of  East  St.  Louis.  The  defendant 
pleaded  not  guilty,  and  at  the  trial,  the  jury  found  the  defend- 
ant guilty,  and  assessed  the  plaintiff's  damages  at  $5000. 
The  court,  at  the  instance  of  the  defendant,  also  submitted 
to  the  jury  several  questions  of  fact  to  be  found  specially,  and 
the  jury  thereupon  found,  (1)  that  the  headlight  on  the  loco- 
motive which  struck  the  plaintiff  was  not  burning  at  the  time 
of  the  accident;  (2)  that  the  bell  of  the  locomotive  was  not 
ringing  at  the  time  of  the  accident ;  (3)  that  the  plaintiff  was 
not  lying  upon  the  defendant's  track  just  before  he  was  in- 
jured; (4)  that  the  servants  and  agents  of  the  defendant 
injured  the  plaintiff  willfully  and  on  purpose,  and  (5)  that  the 
place  where  the  plaintiff  was  injured  was  in  a  public  street. 

The  court,  after  denying  the  defendant's  motion  for  a  new 
trial,  gave  judgment  in  favor  of  the  plaintiff  for  the  amount 
of  damages  found  by  the  jury  and  costs.  On  appeal  to  the 
Appellate  Court  that  judgment  was  affirmed  and  the  defend- 
ant now  brings  the  record  to  this*  court,  by  writ  of  error,  and 
assigns  for  error  the  judgment  of  the  Appellate  Court. 

The  facts  being  conclusively  settled  in  favor  of  the  plaintiff, 
the  only  errors  submitted  for  our  consideration,  are  those 
which  call  in  question  the  rulings  of  the  court  in  the  instruc- 
tions to  the  jury,  in  the  admission  of  evidence  and  in  failing 
or  declining  to  restrain  the  plaintiff's  counsel  from  indulging 
in  certain  remarks  in  his  closing  address  to  the  jury. 

Complaint  is  made  of  the  first  and  only  instruction  given 
to  the  jury  at  the  instance  of  the  plaintiff.  This  instruction 
was  as  follows : 

••The  court  instructs  the  jury,  that  if  they  believe  and  find, 
from  the  evidence,  that  the  plaintiff,  prior  and  at  the  time  of 
receiving  the  injury  complained  of,  was  using  due  and  ordi- 
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nary  care  for  his  personal  safety  and  to  avoid  and  prevent  his 
injury,  and  without  notice  of  approaching  danger,  that  the 
defendant  was  then  and  there  guilty  of  negligence  as  charged 
in  the  additional  count  of  the  declaration,  and  that  the  plain- 
tifP,  in  consequence  thereof,  was,  without  his  fault,  then  and 
there  injured,  as  alleged  in  said  additional  count,  then  they 
will  find  for  the  plaintifP,  and  assess  his  damages  at  such  Bum 
as  they  believe,  from  the  evidence,  to  be  just  compensation  for 
the  injuries  so  sijistained,  not,  however,  to  exceed  $10,000,— 
the  amount  sued  for." 

It  is  contended  in  the  first  place  that  it  was  error  for  the 
court  by  the  instruction,  to 'call  the  attention  of  the  jury  to 
the  amount  sued  for,  and  instructing  them  that  the  damages 
awarded  by  their  verdict  in  case  they  found  for  the  plaintiff, 
should  not  exceed  that  sum.  Although  such  reference  to  the 
amount  of  the  ad  damnum  in  the  declaration  is  not  to  be  com- 
mended, still,  we  do  not  think  that  it  constituted  such  error 
as  calls  for  a  reversal  of  the  judgment.  That  the  amount  of 
the  ad  damnum  was  the  maximum  beyond  which  the  jury  could 
not  go  is  unquestionably  a  correct  legal  proposition,  and  we 
can  not  suppose  that  any  jury  of  ordinary  intelligence  would 
regard  such  reference  alone  as  any  intimatidn  by  the  court 
that  the  damages  to  be  assessed  should  reach  or  approximate 
that  sum.  As  the  jury  in  fact  assessed  the  plaintiff's  dam- 
ages at  only  $5000,  a  sum  which,  in  view  of  all  the  evidence, 
can  not  be  regarded  as  unreasonable  or  exorbitant,  we  do  not 
think  the  jury  could  have  been  misled  or  unduly  influenced 
by  the  instruction. 

In  the  next  place  it  is  insisted  that  the  instruction  ignored 
the  defense,  that  the  plaintiff  at  the  time  he  was  injured,  was 
on  the  private  right  of  way  of  the  defendant,  and  proceeds 
upon  the  theory  that  the  question  of  the  precise  place  where 
where  the  injury  occurred,  whether  on  the  defendant's  right 
of  way  or  on  the  street,  is  a  matter  of  no  consequence. 
Whether  the  instruction  is  subject  to  this  criticism  or  not,  it 
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lent  to  say  that  the  evidence  as  to  whether  the  track 
be  plaintiff  was  injured  was  in  the  street  or  not,  was 
ng,  and  the  jury  at  the  instance  of  the  defendant, 
pecially  that  it  was  in  the  street.  That  fact  being 
tied  adversely  to  the  defendant,  it  is  ilot  important 
instruction  ignored  a  defense  based  upon  a  hypothe- 
sh  the  jury  expressly  found  was  not  proved, 
ilso  contended  that,  as  the  instruction  is  based  upon 
•ge  of  negligence  contained  in  the  second  or  additional 
f  the  declaration,,  there  was  n6  evidence  before  the 
iding  to  support  it.  In  that  count  the  several  acts  of 
ice  charged  are  alleged  to  have  been  committed  wan- 
id  willfully  and  it  is  claimed  that  there  is  no  evidence 
to  prove  wanton  or  willful  misconduct.  If  it  be  true^ 
mdenoe  tends  to  show,  that  the  defendant's  servants, 
ime  the  plaintiff  was  injured,  were  running  their  en- 
the  dark,  without  a  headlight,  or  a  bell  ringing,  and 
gh  and  dangerous  rate  of  speed,  along  a  much  fre- 
l  street,  and  where  many  persons  were  likely  to  be 
;  on  their  way  to  the  ferry  landing  or  otherwise,  such 
>uld  be  liable  to  the  construction  of  bei'ng  in  wanton 
llful  disregard  of  the  rights  and  safety  of  the  public 
ly,  so  as  to  amount  in  law,  to  wanton  and  willful  neg- 
.  And  it  was  not  necessary,  in  order  to  raise  an  infer- 
such  negligence,  to  prove  that  the  defendant's  servants 
ctuated  by  ill-will  directed  specifically  towards  the 
OF,  or  to  have  known  that  he  was  in  such  position  as  to 
ly  to  be  injured. 

r  is  assigned  upon  the  refusal  of  the  court  to  give  the 
Qg  instruction  asked  on  behalf  of  the  defendant : 
)  court  instructs  the  jury,  that  although  they  may  be- 
rom  the  evidence,  that  defendant's  servants  were,  in 
ailty  of  some  or  all  the  acts  of  negligence  charged  in 
ilaration,  yet  if  they  further  believe,  from  the  evidence, 
laintiflf,  at  the  time  he  was  injured,  was  lying  upon 
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defendant's  track  oatside  the  limits  of  a  street,  he  can  not 
recover  in  this  case." 

This  instruction  makes  the  mere  fact,  (if  it  were  a  fact,) 
"that  the  plaintiff  at  the  time  he  was  injured,  was  lying  upon 
the  defendant's  track  outside  of  the  limits  of  the  street,  proof 
of  negligence  per  se,  so  as  to  constitute  in  law  a  conclusive 
bar  to  his  recovery.  While  his  being  found  lying  upon  the 
track  would,  unexplained,  be  very  cogent  evidence  of  negli- 
gence, the  question  would,  after  all,  be  a^question  of  fact  for 
the  jury;  since  his  being  found  in  that  position  may  have  re- 
sulted from  various  supposable  causes  not  inconsistent  with 
4;he  exercise  of  reasonable  care  on  bis  part.  The  instruction, 
AS  asked,  therefore,  was  clearly  erroneous. 

But  there  is  another  reason  why  the  refusal  of  this  instruc- 
tion can  not  be  regarded  as  prejudicial  to  the  defendant.  The 
jury  specially  found  that  the  plaintiff,  at  the  time  he  was  in- 
jured, was  not  lying  upon  the  trac^k  of  the  defendant's  road, 
and  also  that  the  place  where  he  was  injured  was  not  outside 
of  the  limits  of  the  street.  The  hypothesis  of  the  instruction  ^ 
.then  being  one  which  the  special  findings  of  the  jury  have  ex- 
pressly negatived,  no  benefit  could  have  resulted  from  giving 
rsuch  instruction,  as  it  manifestly  could  have  had  no  influence 
upon  the  verdict. 

The  next  contention  is  that  the  court  erred  in  permitting 
A  section  of  an  ordinance  of  East  St.  Louis  to  be  read  in  evi- 
dence to  the  jury  which  provides,  that,  no  railroad  company 
shall  run  any  passenger  train  or  cars  or  permit  the  same  to 
be  run  within  the  limits  of  the  city  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  nor  any  freight  train  or  car  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  under  the  pen- 
alty of  not  less  than  $25  nor  more  than  $100.  The  point 
made  is  that  this  ordinance  has  no  application  to  locomotive 
engines  when  running  alone,  and  forming  no  part  of  a  train 
of  cars.  We  are  not  disposed  to  adopt  that  construction  of 
the  ordinance.     The  purpose  of  the  ordinance  was  to  prevent 
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injury  to  persons  and  property  from  the  running  of  trains  and 
cars  at  too  high  a  rate  of  speed  within  the  city,  and  locomo- 
tive engines  come  clearly  within  the  reason  and  purpose  of 
the  ordinance,  as  much  when  running  alone  as  when  attached 
to  and  propelling  a  train  of  oars.  Besides  the  term  "cars"  in 
its  proper  signification  includes  many,  if  not  all  classes  of 
vehicles  on  wheels,  and  we  see  no  reason  why,  in  its  proper 
generic  sense  it  may  not  be  held  to  embrace  locomotive  en- 
gines as  a  species  of  cars.  We,  therefore,  think  there  was  no 
error  in  the  admission  of  the  ordinance  in  evidence. 

The  last  point  to  be  noticed  relates  to  the  ruling  of  the  court 
in  relation  to  the  conduct  of  plaintiff's  counsel,  in  his  closing 
address  to  the  jury.  The  bill  of  exceptions  recites  that  in  his 
closing  address,  "the  counsel  for  the  plaintiff  said  in  substance 
that  the  witness  Fries  had  committed  perjury  and  had  been 
bribed,  and  the  defendant  moved  the  court  to  direct  said  coun- 
sel to  refrain  from  any  such  comments  upon  said  Fries,  but 
the  court  made  no  ruling  on  said  motion,  and  the  said  coun- 
sel then  proceeded  and  repeated  such  remarks  to  the  jury, 
and  to  this  action  of  the  court,  the  defendant  at  the  time  ex- 
cepted." 

Fries  had  been  called  as  a  witness  by  the  plaintiff  and  had 
testified  in  his  behalf  and  was  afterward  put  upon  the  stand 
hy  the  defendant,  when  he  gave  evidence  damaging  to  the 
plaintiff.  Much  of  his  testimony  given  for  the  defendant  was 
disputed  by  other  evidence,  in  the  case.  While  the  plaintiff, 
after  putting  him  upon  the  stand  as  his  own  witness  was  not 
at  liberty  to  introduce  evidence  tending  directly  to  impeach 
him,  he  was  at  liberty  to  show  that  his  evidence,  given  for  the 
defendant  was  in  fact  untrue,  although  his  so  doing  might 
constitute  an  indirect  impeachment.  And  w^  see  no  reason 
why  counsel  in  his  argument  was  not  at  liberty  to  draw  any 
proper  and  legitimate  inferences  arising  from  all  the  evidence 
in  the  case.     We  can  not  say,  therefore,  that  the  action  of 
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the  court  in  neglecting  or  declining  to  restrain  remarks  of 
counsel,  was  erroneous. 

After  giving  the  record  careful  consideration,  we  are  able 
to  find  no  material  error,  and  the  judgment  of  the  Appellate 
Court  will,  therefore,  be  afl&rmed. 

Judgment  affirmed, 

Mr.  Justice  Phillips,  having  heard  this  case  in  the  Appel> 
late  Court,  took  no  part  in  the  decision  of  this  case  in  this 
court. 
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Sarah  J.  Barrows 
The  City  of  Sycamore. 

Filed  at  Ottawa  June  19, 1894, 

1.  Streets— uatf«  to  which  they  may  be  appropriated.  The  general 
rule  long  recognized  by  this  conrt  is,  that,  having  the  free  and  excin- 
sive  control  over  streets,  municipal  authorities  may  appropriate  them 
to  any  use  not  incompatible  with  the  object  for  which  they  were  es- 
tablished. 

2.  In  the  application  of  the  rule  it  has  been  held  that  a  city  council 
may  lawfullynuthorize  the  laying  of  railroad  tracks  upon,  and  water, 
sewage  and  gas  pipes  under,  public  streets,  and  that  property  owners 
could  neither  enjoin  such  use,  nor  recover  damages  to  property  occa- 
sioned thereby. 

3.  Laying  pipes  under  the  streets  for  the  purpose  of  distributing 
water  and  gas  and  to  carry  off  sewage,  is  lawful,  both  because  it  is 
necessary  for  the  health,  comfort  and  convenience  of  the  inhabitants, 
and  because  It  in  no  way  interferes  and  is  not  incomt)atible  with  the 
use  of  such  streets  for  public  travel ;  yet  it  can  not  be  contended  that 
the  water  or  gas  works  themselves  could  be  lawfully  built  in  a  public 
street,  as  not  being  inconsistent  with  the  public  use. 

4«  Same — liability  of  city  for  obstructing,  A  city  has  no  right  to  so 
obstruct  public  streets  as  to  deprive  the  public  and  adjacent  property 
holders  of  their  use,  as  such.  Their  primary  object  is  for  ordinaiy 
passage  and  travel,  and  the  public  and  individuals  can  not  be  right- 
fully deprived  of  such  use. 
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[B — erection  of  stand-pipe  in  street.  The  erection  of  a  stand- 
ater  works  in  a  public  street,  near  the  buildings  along  the 
an  unlawful  use  of  such  street,  and  the  manner  of  operating 
ture,  or  its  dimensions,  affect  only  the  question  of  damage  to 
bolders. 

CB — who  may  eomplain  of  obstructions.  It  is  well  settled  that 
notions  to  streets,  resulting  in  no  special  injury  to  an  individ. 
>tiblie  alone  can  complain.  There  are  certain  injuries  which 
»arily  incident  to  the  ownership  of  property  in  towns  or  cities, 
reotly  impair  the  value  of  private  property,  for  which  the  law 

0  relief,  as,  for  instance,  the  building  of  a  jail,  police  station, 
fete,  near  private  property. 

an  obstruction  in  a  street  does  not  practically  affect  the  use 
rment  of  neighboring  property,  and  thereby  impair  its  value, 
n  will  lie.  In  all  cases,  to  warrant  a  recovery,  it  must  appear 
s  been  some  direct  physical  disturbance  of  a  right,  either  pub- 
ivate,  which  the  plaintiff  enjoys  in  connection  with  his  prop- 

1  which  gives  it  an  additional  value,  and  that  by  reason  of 
tturbance  he  has  sustained  a  special  damage  with  respect  of  his 
y,  in  excess  of  that  sustained  by  the  public  generally. 

the  absence  of  any  statutory  or  constitutional  provision  on 
ject,  the  common  law  affords  redress  in  all  such  cases,  and  it 
intention  of  the  framers  of  the  present  constitution  to  require 
isation  to  be  made  in  all  cases  where,  but  for  some  legislative 
dut,  an  action  wouTd  lie  by  the  common  law.  Where  the  action 
L  individual,  the  special  injury  is  the  gist  of  the  action,  and 
t  is  alleged  and  proved  there  can  be  no  recovery. 
[iEAniNG — action  by  lot  owner  against  village  for  placing  a  stand- 
the  street.  In  an  action  by  a  lot  holder  against  a  village,  for  an 
to  his  property  by  the  erection  of  a  stand-pipe  in  the  street, 
counts  of  the  declaration  alleged  that  the  plaintiff's  property 
en  depreciated  in  value  because  of  the  danger  of  the  building 
lestroyed  or  damaged  by  the  stand-pipe  falling  or  being  blown 
;,  or  by  bursting  and  flooding  with  water,  but  no  fact  was  alleged 
rhich  the  apprehension  of  such  damages  could  be  based :  Held, 
oh  counts  failed  to  show  a  cause  of  action. 
Another  count  alleged  that  "said  stand-pipe  obstructs  the  light 
.  plaintiff's  hotel  building,  and  particularly  to  the  parlor  and 
-room  in  the  south-west  corner,"  etc.:  Held,  that  this  was  a  sufll- 
lUegation  of  special  injury  to  entitle  the  plaintiff  to  recover  of 
lage.  The  extent  of  the  injury  is  a  question  of  fact,  to  be  deter- 
upon  plea  and  trial. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  DeEalb 
county ;  the  Hon.  Charles  Kbllum,  Judge,  presiding. 

Messrs.  Jones  &  Rogers,  for  the  appellant. 
Messrs.  Carnes  &  Dunton,  for  the  appellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  the  case,  by  appellant,  against  appel- 
lee, in  the  circuit  court  of  DeEalb  county,  to  recover  damages 
for  an  alleged  injury  to  real  property.  The  circuit  court  sus- 
tained a  demurrer  to  the  declaration  and  rendered  judgment 
against  the  plaintiff  for  costs,  from  which  she  appealed  to  tbe 
Appellate  Court  for  the  Second  District,  and  from  a  judgment 
of  affirmance  in  that  court  she  prosecutes  this  appeal. 

The  cause  of  action  set  up  in  the  declaration  is,  that  plain- 
tiff is  the  owner  of  a  certain  lot  in  the  city  of  Sycamore,  with 
a  two-stbry  building  on  the  south-west  corner  thereof,  fronting 
south  and  west,  on  State  and  Main  streets,  which  she  used 
and  occupied  as  a  residence  and  hotel;  that  the  city  "inju- 
riously, unjustly  and  wrongfully  constructed,  or  caused  to  be 
constructed  and  erected,  at  or  near  the  center  of  the  intersec- 
tion of  said  streets,  and  at  a  distance  of  about  fifty-six  and 
one-half  feet  from  said  hotel  building,  a  standrpipe  or  water 
tower"  fifteen  feet  in  diameter  and  about  one  hundred  and 
thirty-five  feet  high,  having  a  capacity  of  179,000  gallons, 
made  of  steel  or  iron  plates  five  feet  wide,  riveted  together, 
the  lower  course  being  nine-sixteenths  of  an  inch  thick,  and 
thode  above  diminishing  to  the  upper  course,  which  was  three- 
sixteenths  of  an  inch.  This  structure  is  alleged  to  have  caused 
an  injury  to  plaintiff's  building,  which  is  set  forth  in  each  of 
the  four  counts  of  the  declaration,  as  follows : 

First  count :  "Which  stand-pipe,  by  reason  of  the  fact  that 
there  is  a  constant  apprehension  that  it  may  fall  over  upon 
said  hotel  building,  and  by  its  great  weight  injure,  crush  or 
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the  same,  or  that  it  might  blow  over  upon  said  prop- 
burst  and  flood  the  same,  greatly  depreciates  in  value 
niaes  for  resident,  hotel  and  business  purposes^  and 
ly  greatly  depreciates  in  price  tthe  market  value  of 
mises." 

id  count:  "Which  stand-pipe  is  liable  to  fall  or  blow 
)n  said  premises,  and  by  its  great  weight  injure,  crush 
oy  said  hotel  building,  and  is  liable  to  burst  and  flood 
^mises,  and  thus  injure  the  same  or  destroy  the  said 
lilding,  and  thereby  greatly  depreciates  in  value  said 
IS,"  etc. 

I  count :  "Which  stand-pipe  is  of  a  dangerous  charac- 
.  is  liable  to  fall  or  blow  over  upon  said  hotel  building, 

its  great  weight  injure,  crush  or  destroy  the  same, 
iable  to  burst  and  flood  said  premises,  and  thus,  injure 
le  or  destroy  the  said  hotel  building,  and  the  stand- 
a  constant  menace  to  plaintiff*s  property,  and  the  lia- 
f  said  structure,  and  structures  of  like  character,  to 
blow  over  or  burst,  has  thereby  greatly  depreciated  in 
aid  premises  for  resident,  hotel  or  other  business  pur- 
and  especially  greatly  depreciates  in  price  the  market 
•f  said  premises." 

:th  count :  "And  by  reason  of  defendant  constructing, 
ling  to  be  constructed,  said  stand-pipe,  as  above  stated, 

public  streets  of  said  city,  and  so  near  to  plaintiff's 
)uilding,  said  stand-pipe  obstru<;ts  the  light  to  said 
S's  hotel  building,  and  particularly  to  the  parlor  and- 
-room  in  the  south-west  corner  of  said  hotel  building, 
(strncts  the  view  from  said  hotel  building;  and  said 
pipe  being  of  so  great  height,  and  in  front  of  and  near 
iaintiff's  said  premises,  casts  a  shadow  upon.said  hotel 
}g,  and  makes  the  appearance  of  said  premises  un- 
r  and  otherwise  injuriously  affects  said  premises,  and 
ilaintiff's  said  premises  are  less  convenient  and  com- 
le  for  resident  and  hotel  purposes ;  and  by  reason  of  the 
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wrongful  acts  and  doings  of  the  defendant,  as  aforesaid,  and  the 
injuries  done  to  plaintiff's  property,  as  aforesaid,  the  market 
value  of  plaintiff's  said  premises  is  thereby  greatly  decreased." 

Each  of  these  counts  concludes  with  the  ayerment,  "that  by 
means  of  the-  premises  the  said  defendant  has  greatly  injured 
and  damaged  the  said  property  of  plaintiff,  within  the  mean- 
ing of  the  constitution  and  laws  of  the  State  of  Illinois,  yet 
the  said  defendant  has  never  paid,  nor  offered  to  pay,  to  the 
said  plaintiff  any  of  the  damage  so  injuriously  and  unjustly 
caused  to  the  plaintiff's  said  property,  nor  has  any  proceeding 
been  instituted  by  the  defendant  for  the  purpose  of  having 
just  compensation  therefor  ascertained;  and  the  plaintiff 
avers,  that  by  reason  of  the  premises  above  set  forth  the  plain- 
tiff's said  property  has  been  greatly  damaged  and  depreciated 
in  value,  to  the  damage  of  said  plaintiff  of  the  sum  of  three 
thousand  ($3000),  and  therefore  she  brings  her  suit,"  etc. 

It  thus  appears  that  the  declaration  proceeds  both  upon 
the  ground  that  placing  the  stand-pipe  in  the  street  was 
wrongful,  and,  even  if  authorized  by  law,  plaintiff's  property 
could  not,  under  the  constitution,  be  damaged  thereby  w*ith- 
oflt  just  compensation,  which  had  not  been  ascertained.  The 
demurrer  was,  in  effect,  general  to  each  count,  viz.,  it  made 
no  objection  to  the  declaration  on  account  of  duplicity,  or  the 
mere  form  of  pleading,  and  therefore  the  only  question  pre- 
sented for  our  decision  is,  does  either  of  the  counts  state,  in 
substance,  a  good  cause  of  action. 

It  is  insisted  on  behalf  of  the  city,  that  being  the  owner  of 
the  fee  in  the  streets,  and  having  the  absolute  control  over 
them,  it  had  a  right  to  build  the  stand-pipe  in  them,  and  that 
if  injury  resulted  thereby  to  plaintiff's  property  it  is  damnum 
absque  injuria.  The  soundness  of  this  position  depends  upon 
whether  the  placing  of  a  structure,  like  that  described  in  the 
declaration,  in  the  streets  of  a  city,  is  consistent  with  the  ob- 
jects for  which  streets  are  established  and  held  by  municipal 
authorities  in  trust  for  the  public  use.    The  general  rule  long 
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id  by  this  court  is,  that,  having  the  fee  and  exclu- 
rol  over  streets,  municipal  authorities  may  appro- 
Bm  to  any  use  not  incompatible  ^ith  the  object  for 
ey  we?e  e&tablished.  (City  of  Quincy  v.  Bull  et  aL 
337,  and  cases  there  dted).  In  the  application  of 
it  has  been  held  in  the  case  cited,  and  others,  that  a 
icil  may  lawfully  authorize  the  laying  of  railroad 
>on,  and  water,  sewer  and  gas  pipes  under,  public 
kud  that  property  owners  could  neither  enjpin  such 

recover  damages  to  property  occasioned  thereby. 
dpes  under  the  streets  for  the  purpose  of  distributing 
d  gas  and  carrying  off  sewage,  is  lawful,  both  because 
issary  for  the  health,  comfort  and  convenience  of  the 
Qts,  and  because  it  in  no  way  interferes  with  and  is 
npatible  with  the  use  of  such  streets  for  public  travel, 
tracks  may  be  lawfully  laid  in  streets,  for  the  reason, 
[  in  the  Mosas  ease^  cited  in  Quincy  v.  Bull,  supra,  "a 
made  for  the  passage  of  persons  and  property,  and 
san  not  define  what  exclusive  mep.ns  of  transportation 
aage  shall  be  used."  It  was,  however,  held  in  Stack 
f  St.  Louis,  85  111.  377,  and  cases  cited  to  the  same 
Legare  v.  City  of  Chicago,  139  111.  46,  that  in  permit- 
use  of  streets  for  other  purposes  than  public  thor- 
!S,  "the  city  has  no  right  to  so  obstruct  them  as  to 
khe  public  and  adjacent  property  holders  of  their  use 
ks.  The  primary  object  is  for  ordinary  passage  and 
nd  the  public  and  individuals  can  not  be  rightfully 
,  of  such  use." 

s  not  follow,  therefore,  that  because  railroad  tracks 
put  on  or  pipes  under  the  streets,  structures  like  the 
ribed  in  this  declaration  can  be  built  in  them.  Water 
"pipes,  with  hydrants,  lamp-post's  and  other  appli- 
re  necessary  for  the  distribution  of  water  and  light 

city,  and  the  streets  may  be  legitimately  used  for 
rpose;  but  it  would  scarcely  be  contended  that  the 

-150  iLii. 
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water  or  gas  works  themselves  could  be  lawfully  built  in  a 
public  street,  as  not  being  inconsistent  with  the  public  use. 
In  fact,  directly  the  contrary  was  held  in  City  of  Morrison  v. 
Hinkson,  87  111.  587,  as  to  water  works.  It  was  there  said: 
"But  it  is  not  conceded  that  the  erection  of  a  water  tank 
in  the  center  of  the  street,  occupying  one-half  of  the  width 
thereof,  and  the  erection  and  operating  of  a  steam  engine  in 
connection  therewith,  even  for  the  purposes  of  supplying  the 
city  and  the  residents  thereof  with  water,  is  one  of  the  ufies 
of  a  street,  as  such,  for  which  the  ground  may  be  appropri- 
ately used  under  a  dedication  thereof  as  a  street.  The  owner 
of  a  lot  adjoining  a  street  does  not  take  the  same  subject  to 
any  such  easement."  It  is  true,  it  was  stated  in  that  case 
that  the  proof  did  not  show  in  whom  the  fee  of  the  street  was 
vested ;  but  if  the  same  could  not  be  said  here,  there  being 
no  allegation  in  the  declaration  as  to  that  fact,  still,  as  shown 
by  Stack  v.  East  St,  Louis,  supra,  and  cases  there  referred  to, 
the  fact  that  the  title  is  in  the  city  gives  it  no  right  to  pervert 
its  use  as  a  street.  The  fee  simple  title,  though  in  the  city, 
is  held  in  trust  for  the  public  use,  as  a  street.  Nor  do  we 
regard  the  fact  that  the  tank  in  City  of  Morrison  v.  Hinkson 
occupied  more  of  the  street,  and  was  filled  by  machinery  im- 
mediately attached,  also  in  the  street,  distinguishes  that  case 
in  principle  from  this.  A  stand-pipe  is  but  a  part  of  the  ma- 
chinery and  appliances  with  which  water  is  forced  into  the 
pipes  throughout  the  city.  There  is  no  necessity  for  placing 
it  in  a  public  street,  and,  so  far  as  appears  in  this  case,  neither 
the  health,  comfort  nor  convenience  of  the  publid  or  individual 
citizens  is  promoted  by  so  doing.  Therefore,  placing  it  there 
was  an  unlawful  use  of  the  street,  and  the  dimensions  of  the 
structure,  and  the  manner  of  operating  it,  in  the  decision  of 
this  case,  affect  only  the  question  of  damages,  to  be  hereafter 
considered. 

Our  opinion  then  is,  that  the  allegations  of  the  declaration 
admitted  by  the  demurrer  show  that  the  city  wrongfully  placed 
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the  stvuctnre  in  its  streets.    It  does  not,  however,  follow,  that 
a  good  cause  of  action  in  the  plaintiff  is  shown  by  her  decla- 
ration.    It  is  well  settled,  that  for^obstructions  to  streets,  re- 
sulting in  no  special  injury  to  an  individual,  the  public  alone 
can  complain.     (McDonald  v.  English,  85  111.  232 ;  City  of 
Morrison  v.  Hinkson,  supra.)    The  individual  right,  under  our 
present  constitution,  is  thus  stated  in  Rigney  v.  City  of  Chi- 
cago, 102  111.  80 :     *•  WhiliB  it  is  clear  that  the  present  consti- 
tution intended  to  afford  redress  in  a  certain  class  of  cases  for 
which  there  was  no  remedy  under  the  old  constitution,  yet  we 
think  it  equally  clear  that  it  was  not  intended  to  reach  every 
possible  injury  that  might  be  occasioned  by  a  public  improve- 
ment.    There  are  certain  injuries  which  are  necessarily  inci- 
dent to  the  ownership  of  property  in  towns  or  cities,  which 
directly  impair  the  value  of  private  property,  for  which  the 
law  does  not,  and  never  has,  afforded  any  relief.     For  in- 
stance, the  building  of  a  jail,  police  station,  or  the  like,  will 
generally  cause  a  direct  depreciation  in  the  value  of  neigh- 
boring property,  yet  that  is  clearly  a  case  of  damnum  absque 
injuria.    So,  as  to  an  obstruction  in  a  public  street,  if  it  does 
not  practically  affect  the  use  or  enjoyment  of  neighboring 
property,  and  thereby  impair  its  value,  no  action  will  lie.    In 
all  cases,  to  warrant  a  recovery,  it  must  appear  there  has  been 
some  direct  physical  disturbance  of  a  right,  either  public  or 
private,  which  the  plaintiff  enjoys  in  connection  with  his  prop- 
erty, and  which  gives  to  it  an  additional  value,  and  that  by 
reason  of  such  disturbance  he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that  sustained  by  the 
public  generally.     In  the  absence  of  any  statutory  or  consti- 
tutional provisions  on  the  subject,  the  common  law  afforded 
redress  in  all  such  cases,  and  we  have  no  doubt  it  was  the  in- 
tention of  the  framers  of  the  present  constitution  to  require 
compensation  to  be  made  in  all  cases  where,  but  for  some 
legislative  enactment,  an  action  would  lie  by  the  common  law. 
When  the  action  is  by  an  individual,  the  special  injury  is  the 
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gist  of  the  action ,  and  unless  it  is  alleged  and  proved  there 
can  be  no  recovery."     McDonald  v.  English,  supra. 

Under  this  rule  it  is  too  clear  for  argument  that  neither  of 
the  first  three  counts  of  the  declaration  shows  a  right  of  action 
in  the  plaintiff.  The  special  injury  attempted  to  be  set  up  in 
each  of  ihese  counts  is,  that  her  property  has  been  depreciated 
in  value  because  of  the  danger  of  the  building  being  destroyed 
or  damaged  by  the  stand-pipe  falling  or  being  blown  upon  it, 
or  by  bursting  and  flooding  it  with  water,  but  not  a  single  fact 
is  alleged  upon  which  the  apprehension  of  such  danger  can 
be  based.  In  the  first  count  nothing  but  the  apprehension 
itself  is  alleged,  and  in  the  second  and  third,  merely  that  it 
(the  stand-pipe)  is  liable  to  fall,  blow  over  or  burst.  Why  the 
apprehension  exists,  or  why  it  is  liable  to  fall,  etc.,  is  left 
wholly  to  conjecture.  It  certainly  will  not  be  contended  that 
the  manner  in  which  it  is  constructed,  as  shown  by  the  dec- 
claration,  necessarily  renders  it  dangerous.  No  one  will  deny 
that  such  a  structure  could  be  rendered  reasonably  secure  by 
proper  stays  and  braces,  though  it  might  not  be  so  without. 
True,  as  in  the  instances  referred  to  by  counsel  for  appellee, 
water  towers  and  stand-pipes  have  fallen  or  been  destroyed; 
but  the  same  is  true  of  buildings  of  every  kind, — perhaps  of 
all  superstructures.  If  this  one  is  liable  to  fall,  blow  down  or 
burst,  that  liability  must  arise  from  certain.  factSj'and  those 
facts  must  be  pleaded.  Here  we  have  nothing  but  the  mere 
conclusion  of  the  pleader. 

The  fourth  count  avers  that  "said  stand-pipe  obstructs  the 
light  to  said  plaintiff's  hotel  building,  and  particularly  to  the 
parlor  and  sitting-room  in  the  south-west  comer,"  etc.  We 
are  unable  to  see  why  this  is  not  a  su£Bcient  allegation  of 
special  injury  to  plaintiff's  property  to  entitle  her  to  recover. 
(Rigney  v.  City  of  Chicago,  supra,)  The  extent  of  the  injury 
is  a  question  of  fact,  to  be  determined  upon  plea  and  trial. 

We  think  the  circuit  court  erred  in  sustaining  the  demurrer 
to  the  fourth  count.  Judgment  reverted. 
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The  Ohioago  and  Aj^ton  Railroad  Company 

V. 

The  City  of  Chicago. 

Filed  at  Ottawa  June  19,  2894. 

laestlons  raised  in  this  case  have  been  fully  considered  in 
cases  previonsly  decided  in  this  court. 

a  from  the  Superior  Court  of.  Cook  county ;  the  Hon. 
F.  BiiANKE,  Judge,  presiding. 

.  J.  SoRAFFORD,  and  Mr.  William  Brown,  for  the  ap- 


ARRY  Rubens,  Mr.  Lookwood  Honors,  and  Mr.  M.  W. 
^,  for  the  appellee. 

[jRiAM :  This  was  a  proceeding  in  the  court  below,  by 
Df  Chicago,  to  condemn  the  right  of  way  across  appel- 
a.ck  and  right  of  way,  for  a  street.  All  the  questions 
1  this  record  have  been  fully  considered  and  frequently 
in  other  cases  to  be  found  in  the  later  volumes  of  our 
On  the  authority  of  the  following  cases  the  judg- 
the  Superior  Court  will  be  affirmed :  Illinois  Central 
I  Co.  V.  Willenborg  et  al.  117  111.  203  ;  Peoria  and  Pekin 
Railway  Co.  et  al.  v.  Peoria,  etc.  Railway  Co.  105  id. 
iicago  and  Alton  Railroad  Co.  v.  Joliet,  etc.  Railroad  Co. 
Snell  et  al.  v.  Chicago  et  al.  133  id.  413  ;  Chicago  and 
stern  Railway  Co.  v.  Chicago,  140  id.  309  ;  Illinois  Cen- 
koad  Co.  V.  Chicago,,  141  id.  586 ;  Lake  Shore  and 
n  Southern  Railway  Co.  v.  Chicago,  148  id.  509. 

Judgment  affirmed. 
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Henry  H.  Gagb 

V. 

John  J.  McDbrmid. 

Filed  at  Ottawa  June  29, 1894. 

1.  CoiiL  ATEBAiiS — right  of  debtor  to  their  return,  an  payment.  Whew 
a  debtor  gives  his  note,  secured  by  deed  of  trust,  fof  a  debt,  as  collat- 
eral security,  and  afterward,  and  as  a  further  security,  assigns  to  the 
creditor  a  mortgage  given  to  him  on  the  same  premises,  covenanting 
therein  that  he  has  the  right  to  make  such  assignment,  such  debtor 
will  only  be  bound  to  pay  the  indebtedness  for  which  the  collaterals 
were  given,  and  upon  such  payment  he  will  be  entitled  to  a  surrender 
of  both  collaterals. 

2.  'iloB.TQAQU—aaaignment  after  payment — whether  a  revival  of  the 
mortgage.  Where  a  mortgagor  oonyeys  the  mortgaged  premises  to  tbe 
mortgagee  in  payment  of  the  debt,  the  lien  of  the  mortgage  will  there- 
by be  extinguished,  or  at  least  merged  In  the  fee,  and  an  assignment 
of  the  note  and  mortgage  by  the  mortgagee,  even  for  a  valuable  con- 
sideration, will  not  BO  far  revive  and  give  renewed  vitality  to  the  lien 
as  to  enable  the  assignee  to  enforce  it  by  foreclosure. 

3.  SamEt— a8Ai(7nmfn/  without  consideration.  M.,  being  indebted  to 
W.  in  the  sum  of  $5100,  gave  his  note  to  W.  in  the  sum  of  $6000,  secured 
by  a  deed  of  trust  on  certain  lots,  as  collateral  security,  when  it  ^fss 
discovered  that  a  mortgage  given  to  M.  on  the  lots  was  not  satisfied  of 
record,  though,  in  fact,  it  had  been  paid  by  a  conveyance  of  the  lots 
to  M.  by  the  mortgagor.  Instead  of  satisfying  the  mortgage  of  record, 
and  for  the  purpose  of  perfecting  the  title  to  the  property,  M.  made  an 
assignment  of  such  mortgage  to  W.,  without  any  change  in  the  original 
agreement :  Held,  that  the  assignment,  being  without  any  new  con- 
sideration, was  a  mere  gratuity. 

4.  But  where  the  assignor,  in  such  case,  made  a  covenant  in  the  as- 
signment as  to  the  sum  due  under  the  mortgage,  and  of  his  right  to 
make  the  same,  it  was  held,  the  utmost  that  could  be  claimed  voa,  that 
the  assignee  acquired,  by  the  assignment,  a  right  to  bold  the  mortgage, 
as  against  the  assignor,  as  a  further  security  for  the  same  indebtedneas 
which  the  deed  of  trust  was  given  to  secure,  and  that  on  its  satisfaction 
by  foreclosure  sale  and  redemption,  the  assignor  was  entitled  to  are- 
turn  of  the  note  and  mortgage  so  assigned,  and  that  the  assignee,  or 
one  succeeding  to  his  rights,  with  notice  of  the  facts,  had  no  right  to 
foreclose  such  mortgage  as  against  the  assignor. 

5.  One  W.  gave  his  note  of  $5300  to  M.,  secured  by  a  mortgage  con- 
taining a  power  of  sale.    W.,  becoming  insolvent,  conveyed  the  mort- 
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amises  to  M.  in  payment  of  the  debt,  but  the  latterneglected 
der  the  note  and  mortgage.    Twelve  years  thereafter,  being 

to  a  bank  in  the  snm  of  $5100,  M.  gave  to  the  president  of  the 
note  of  $6000,  secured  by  a  deed  of  trust  as  collateral  security, 
tad  of  entering  satisfaction  of  the  old  mortgage,  assigned  the 
he  president  of  the  bank,  covenanting  in  the  assignment  that 
i  due  under  the  mortgage  not  less  than  $5300,  and  that  he  bad 
ght  to  assign  the  same,  there  being  no  consideration  for  such 
»nt,  and  delivered  the  same,  as  further  collateral  security  for 

to  the  bank.  The  bank  sold  the  $6000  note  and  delivered  the 
I  to  O.,  who  foreclosed  the  deed  of  trust,  and  the  brother  of 
le  the  purchaser  of  the  property  for  the  amount  due  on  the 
te  and  costs,  from  which  sale  M.  redeemed.  G.' thereupon 
id  the  mortgage  of  W.  to  M.  by  a  sale  of  the  property,  and  the 
of  G.  became  the  purchaser,  having  knowledge  of  the  facts: 
it  the  brother  of  G.  was  not  a  bona  fide  purchaser  as  against  M., 
i  the  sale  under  the  mortgage  was  wrongfully  made,  and  that 
L  made  on  the  second  sale  should  be  set  aside  as  a  cloud  on 


AL  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Stein,  Judge,  presiding. 

Allan  C.  Stoby,  for  the  appellant. 
H.  S.  Meoabtnby,  for  the  appellee. 

Justice  Bailbt  delivered  the  opinion  of  thd  Court : 

was  a  bill  in  chancery,  brought  by  John  J.  McDermid 
t  Henry  H.  Gage,  to  set  aside  a  sale  of  certain  real 
under  a  power  in  a  mortgage.  The  facts  disclosed  by 
:ord  are  in  substance  as  follows : 

;he  4th  day  of  October,  1876,  Justin  C,  Waterman  exe- 
to  the  complainant  his  promissory  note  for  $5300, 
le  one  year  after  date,  with  .ten  per  cent  interest,  and 
ire  the  payment  thereof,  executed  and  delivered  to  the 
ainant  a  mortgage,  with  power  of  sale,  on  lots  numbered 
31  to^26,  in  block  2,  in  E.  E.  Hundley's  subdivision, 
1  Cook  county.  Afterward,  and  before  the  maturity  of 
)te,  Waterman,  having  failed  in  business  and  having 
e  insolvent,  for  the  purpose  of  paying  and  satisfying  the 
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note  and  mortgage,  executed  to  the  complainant  a  quit-claim 
deed,  bearing  date  March  20,  1877,  conveying  or  intending 
to  convey  to  him  the  property  covered  by  the  mortgage. 
There  being  some  error  in  the  description  of  the  property  in 
this  deed,  Waterman  subsequently  executed  to  the  complain- 
ant another  quit-claim  deed  for  the  purpose  of  correcting 
such  error,  that  deed  alsobearing  date  March  20,  1877,  bnt 
acknowledged  June  28,  1883.  These  deeds  were  both  dnly 
recorded.  At  the  date  of  the  execution  of  the  first  of  these 
deeds,  Waterman  was,  and  ever  since  that  time  has  been  a 
non-resident  of  this  State.  The  deeds  were  transmitted  by 
him  to  the  complainant  by  mail,  and  the  complainant,  as  it 
appears,  though  regarding  the  note  as  paid  and  satisfied,  neg- 
lected to  forward  or  surrender  it  to  Waterman,  but  kept  it  in 
his  own  possession. 

On  or  about, April  23,  1889,  which  was  a  little  more  than 
twelve  years  after  the  payment  of  th^  note  in  the  manner 
above  stated,  the  complainant,  being  indebted  to  the  Chicago 
National  Bank,  or  to  John  B.  Walsh,  its  president,  in  the  sum 
of  $5100,  executed  to  the  bank  or  to  Walsh  his  promissory 
note  for  that  sum,  due  one  year  after  date,  and  arranged  to 
execute  and  deliver,  as  collateral  security  thereto,  his  prom- 
issory note  for  $6000,  and  a  trust  deed  to  Charles  H.  Wood, 
as  trustee,  conveying  the  property  above  described.  It  seems 
that  by  the  agreement,  the  complainant  was  to  make  a  good 
title  to  the  property,  except  as  against  certain  tax  deeds 
thereon  held  by  Henry  H.  Gage,  On  causing  the  title  of  the 
property  to  be  examined,  Walsh  discovered  that,  in  addition 
to  the  tax  deeds,  the  mortgage  above  described  appeared  to  be 
still  an  outstanding  incumbrance  upon  it.  The  complainant, 
on  his  attention  being  called  to  these  facts,  stated  tbat  be 
had  the  note  and  mortgage  in  his  possession,  but  that  they 
were  paid  and  satisfied  in  full.  At  Walsh's  request  he  pro- 
duced them,  and  Walsh,  as  a  part  of  the  transaction,  instead 
of  having  the  note  and  mortgage  cancelled  and  satisfied  of 
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record,  oauaed  an  asBignment  of  the  mortgage  from  the  com- 
plainant to  himself  to  bei  drawn  np  in  the  usual  form,  said 
paper  also  containing  the  following  recital  and  covenant  in 
relation  to  the  note  and  mortgage :  "And  I  do,  for  myself 
and  my  heim,  executors  and  administrators,  covenant  with 
the  said  party  of  the  second  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  that  there  is  now  actually  due  and 
owing  on  said  promissory  note  and  mortgage,  in  principal  and 
interest,  |5300,  and  I  have  good  right  to  assign  the  same." 
This  assignment  was  executed  by  the  complainant  under  his 
hand  and  seal  and  duly  acknowledged,  and  it,  with  the  mort- 
gage and  note,  were  delivered  to  Walsh,  at  the  same  time  and 
as  a  part  of  the  same  transaction  in  i^hich  the  deed  of  trust 
and  the  |6000  note  thereby  secured  were  delivered.  The  evi- 
dence shows  beyond  question  that  no  additional  consideration 
was  given  by  Walsh  for  the  assignment  of  the  note  and  mort- 
gage,  and  that  the  only  purpose  for  which  the  assignment  was 
required  was,  to  furnish  further  assurance  of  the  complain- 
ant's title  to  the  premises  to  be  conveyed  by  the  proposed 
deed  of  trust. 

The  indebtedness  to  which  the  $6000  note  and  deed  of  trust 
were  deposited  as  collateral  having  matured  and  not  being 
paid,  a  broker  in  the  employ  of  Walsh  sought  to  sell  Walsh's 
collaterals  to  Henry  H.  Gage,  the  owner  of  the  tax  titles,  but 
was  referred  by  him  to  his  brother,  Augustus  N.  Gage,  as  one 
who  might  make  the  purchase.  Negotiations  were  thereupon 
entered  into  with  Augustus  N.  Gage  which,  on  the  2Sth  day 
of  November,  1890,  resulted  in  a  sale  to  Gage  of  these  col- 
laterals, the  amount  paid  by  Gage  therefor  being  the  exact 
amount,  principal  and  interest,  then  due  on  the  $6000  note. 
That  note  and  deed  of  trust  were  then  assigned  and  delivered 
to  Augustus  N.  Gage,  and  at  the  same  time  the  Waterman 
note  and  mortgage  were  delivered  to  him. 

The  evidence  tends  to  show,  and  the  court  below  found,  that 
in  purchasing  these  securities,  Augustus  N.  Gage  merely  rep- 
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resented  his  brother  Henry  H.  Gage  as  his  attorney;  that 
Henry  H.  Gage  furnished  the  money  with  which  the  .purchase 
was  made,  and  that,  in  the  transaction,  no  consideration 
whatever  was  paid  for  the  Waterman  note  and  mortgage,  and 
also  that  Henry  H.  Gage  had  actual  notice  of  the  conditions 
and  terms  upon  which  Walsh  received  and  held  the  note  and 
mortgage.  It  is  true  that,  as  to  the  facts  thus  found,  there  is 
considerable  conflict  in  tlie  evidence,  it*being  insisted  on  the 
part  of  the  Gages  that  Augustus  N.  Gage  bought  the  securi- 
ties for  himself  and  with  his  own  money ;  that  the  transaction 
was  in  fact  a  sale  and  assignment  to  him  by  Walsh  of  both  tbe 
deed  of  trust  and  mortgage,  and  that  neither  he  nor  Henry  H. 
Gage  had  any  knowledge  or  notice,  other  than  that  appearing 
upon  the  face  of  the  papers,  of  any  of  the  circumstances  re- 
lied upon  by  the  complainant  as  affecting  the  validity  of  the 
mortgage,  as  a  valid  and  subsisting  security  for  the  amount 
of  money  appearing  to  be  due  thereon. 

As  to  the  questions  of  fact  thus  presented,  all  we  need  say 
is,  that  the  witnesses  were  examined  in  open  court,  and  the 
chancellor  therefore  had  an  opportunity  lo  see  them  and  hear 
them  testify,  and  was  in  a  better  position  to  judge  of  their 
relative  credibility  than  we  can  be.  But  independently  of  that 
consideration,  we  have  examined  the  record  with  care,  and 
have  reached  the  conclusion  that  the  evidence  sustains  the 
findings  of  the  decree  in  these  respects. 

On  the  19th  day  of  July,  1891,  Augustus  N.  Gage  filed  his 
bill  in  chancery  against  the  complainant  and  others,  for  a 
foreclosure  of  the  deed  of  trust,  and  such  proceedings  were 
had,  that  on  October  3,  1892,  a  decree  of  foreclosure  and  sale 
was  rendered,  under  which  the  mortgaged  premises  were  sold 
for  the  full  amount  of  the  decree,  interest  and  costs,  Henry 
H.  Gage  being  the  purchaser.  From  that  sale,  the  complain- 
ant, on  January  3,  1893,  redeemed  the  premises,  tbe  amount 
of  the  redemption  money  paid  by  him  being  $7874.89.  While 
the  foreclosure  suit  was  pending,  Augustus  N.  Gage,  without 
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actual  notice  to  the  complainant  and  without  his  knowledge, 
claiming  to  act  under  the  power  of  sale  in  the  Waterman  mort- 
gage, advertised  the  premises  for  sale,  ^nd  on  the  24th  day  of 
September,  1892,  sold  them  under  that  mortgage  to  Henry 
H.-Gage,  and  executed  a  mortgagee's  deed  purporting  to  con- 
vey the  premises  to  him. 

The  court  below  by  its  decree  found  and  held,  in  substance, 
that  by  the  foreclosure  sale  under  the  deed  of  trust  send  the 
redemption  by  the  complainant  therefrom,  the  complainant 
became  entitled  to  the  return  of  the  Waterman  note  and  mort- 
gage, and  that  Henry  H.  Gage  took  whatever  interest  was 
conveyed  to  him  by  the  mortgage  sale  with  notice  of  the  com- 
plainant's rights  in  the  premises.  The  court  further  found 
that  the  mortgagee's  deed  was  a  cloud  upon  the  complainant's 
title  which  should  be  set  aside  and  held  for  naught.  It  was 
accordingly  decreed  that  the  complainant,  at  the  time  of  filing 
the  present  bill,  was  the  owner  of  the  premises  in  question  in 
fee;  that  Henry  H.  Gage  had  no  title  or  interest  therein  de- 
rived from  the  mortgagee's  deed;  that  the  sale  under  the 
mortgage  be  set  asfde  and  held  for  naught  as  against  the  com- 
plainant, his  heirs  and  assigns,  and  that  Henry  H.  Gage,  and 
all  persons  claiming  under  him,  be  perpetually  enjoined  from 
asserting  any  title  to  or  interest  in  the  premises  under  the 
mortgagee's  deed.  From  that  decree,  Henry  H.  Gage  has 
appealed  to  this  court. 

Were  it  not  for  the  complainant's  covenant  in  his  assign- 
ment of  the  Waterman  note  and  mortgage  to  Walsh  that  there 
was  $5300  then  actually  due  on  the  note  and  mortgage,  and 
that  he  had  good  right  to  assign  the  same,  the  case  would  be 
entirely  without  difficulty.  At  the  date  of  the  assignment, 
the  note  was  many  years  past  maturity,  and  the  evidence  is 
<3lear  and  uncontradicted  that  it  had  long  before  that  time 
been  paid  and  satisfied  in  full  by  the  conveyance  to  the  com- 
plainant of  the  property  covered  by  the  mortgage.  The  lien 
of  the  mortgage  had  thereby  been  extinguished,  or  at  least 
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merged  in  the  fee,  and  it  is  difficult  to  see  how  a  mere  assign* 
ment  of  the  note  and  mortgage,  even  for  a  valuable  considera- 
tion, could  so  far  revive  and  give  renewed  vitality  to  the  lien 
as  to  enable  the  assignee,  or  those  claiming  under  him,  to  en- 
force it  by  foreclosure. 

The  evidence  also  shows  beyond  controversy  that  it  was  not 
within  the  contemplation  of  either  the  complainant  or  Walsh, 
at  the  time  the  assignment  was  made,  to  attempt  to  revive  the 
note  and  mortgage  with  a  view  of  having  the  same  enforced 
as  a  lien  upon  the  land.  Both  understood  perfectly  that  the 
mortgage  lien  was  extinguished  or  merged  in  the  fee.  But  it 
having  been  discovered,  upon  examination  of  the  title,  that 
the  mortgage  had  not  been  discharged  of  -record,  the  assign- 
ment of  the  mortgage  was  adopted  as  the  mode  of  curing  the 
apparent  defect  in  the  title,  and  not  with  the  view  of  vesting 
in  Walsh  an  additional  lien  upon  the  landi 

Nor  was  any  additional  consideration  given  by  Walsh  for 
the  execution  of  the  assignment.  The  |6000  note  and  deed 
of  trust  had  been  arranged  for  before  Walsh  had  any  knowl- 
edge of  the  existence  of  the  Waterman  mortgage,  and  by  that 
deed,  the  indebtedness  to  which  it  was  to  be  given  as  collat- 
eral would  be  fully  and  amply  secured,  provided  the  title  to 
the  property  to  be  covered  by  the  proposed  deed  of  trust  was 
found  free  from  incumbrance.  The  examination  of  the  title 
having  brought  to  light  the  existence  of  the  mortgage,  no 
change  was  made  in  the  arrangement  already  agreed  upon,  or 
in  the  consideration  proceeding  from  Walsh.  The  assignmeDt 
of  the  mortgage,  except  so  far  as  it  was  intended  as  a  mode 
of  perfecting  the  title  to  the  property,  would  therefore  seem 
to  be  in  fact  a  mere  gratuity  from  the  complainant  to  Walsh. 

The  defendant  however  insists  that  the  complainant  is 
estopped  by  his  covenant  to  assert  that,  at  the  time  the 
assignment  of  the  mortgage  to  Walsh  was  executed,  the  Wat- 
erman note  was  paid  and  the  lien  of  the  mortgage  extin- 
guished, and  that  his  admission  thereby  made  that  $5300 
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was  then  due  on  the  note  and  mortgage  must  be  held  to  be 
conclusive  against  him.  If  that  be  admitted,  and  we  see  no 
reason  why  it  should  not  be,  the  utmost  that  can  be  claimed 
iSy  that  Walsh  acquired  by  the  assignment,  a  right  to  hold  the 
mortgage  as  a  further  collateral  for  the  same  indebtedness  for 
which  the  deed  of  trust  was  deposited  as  security.  But  even 
upon  that  theory,  the  complainant  only  became  bound  to  pay 
the  principal  indebtedness  for  which  these  collaterals  were 
given,  and  upon  making  such  payment,  he  would  become  en- 
titled, at  least  as  against  Walsh,  to  the  surrender  of  both  col- 
laterals. 

Some  attempt  was  made  at  the  hearing  to  ^how  that,  at  the 
time  of  these  transactions,  k  much  larger  sum  than  $5100 
was  owing  from  the  complainant  to  the  Chicago  National 
Bank  or  to  Walsh,  and  that  these  securities  were  in  fact 
deposited  as  collateral  to  such  larger  indebtedness,  but  the 
testimony  of  both  the  complainant  and  Walsh  clearly  estab- 
lishes the  contrary,  and  the  same  conclusion  is  fortified  by  the 
fact  shown  by  the  evidence,  that  after  the  sale  by  Walsh  of 
the  16000  deed  of  trust  for  the  full  amount  of  principal  and 
interest  due  thereon,  Walsh  accounted  for  and  paid  over  to 
the  complainant  the  difference  between  the  sum  thus  realized 
and  the  amount  appearing  to  be  due  upon  the  $5100  principal 
indebtedness. 

Assuming,  as  we  do,  the  correctness  of  the  finding  of  the 
court  that  the  transaction  between  Walsh  and  Augustus  N. 
Oage  was  a  sale  and  purchase  of  the  $6000  note  and  deed  of 
trust,  Gage  paying  therefor  the  amount  appearing  to  be  then 
due  thereon,  and  that  the  Waterman  note  and  mortgage  were 
transferred  to  Gage  without  consideration,  and  as  a  mere  in- 
cident to  the  debt  secured  by  the  deed  of  trust,  it  follows  that, 
as  between  Gage  and  the  complainant,  the  principal  indebt- 
edness was  that  evidenced  by  the  $6000  note,  and  that  Gage, 
at  most,  was  entitled  to  the  Waterman  note  and  mortgage 
only  as  collateral  to  such  principal  indebtedness.    Especially 
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must  this  be  held  to  be  the  case  in  view  of  the  evidence  tend- 
ing to  show  that  Gage  took  these  secarities  charged  with 
notice  of  the  way  in  which  Walsh  obtained  and  held  them. 

Such  being  Gage's  rights,  there  can  be  no  doubt  that  the 
satisfaction  of  the  $6000  note  by  the  foreclosure  sale  and  re- 
demption, entitled  the  complainant  to  a  return  and  surrender 
of  the  Waterman  note  and  mortgage.  As  has  already  been 
stated,  after  the  commencement  of  the  foreclosure  suit  and 
while  it  was  pending,  Augustus  N.  Gage  went  through  the 
forms  of  foreclosing  the  Waterman  mortgage  by  advertising 
and  selling  the  premises  under  the  power  of  sale,  Henry  H. 
Gage  being  the  purchaser.  After  such  sale,  however,  the  fore- 
closure of  the  deed  of  trust  was  prosecuted  and  a  final  decree 
obtained  for  the  full  amount  of  the  $6000  note,  with  interest 
and  costs,  no  credit  being  given  for  the  amount  realized  from 
the  sale  under  the  mortgage,  and  the  premises. were  again  sold 
for  the  full  amount  of  tl^e  decree,  Henry  H.  Gage  also  being 
the  purchaser  at  that  sale.  Henry  H.  Gage,  as  the  evidence 
shows,  was  the  real  owner  of  the  securities  before  foreclosure, 
and  being  charged  with  notice  of  the  complainant's  rights, 
his  becoming  the  purchaser  at  these  sales  does  not  entitle  him, 
as  against  the  complainant,  to  the  position  of  a  bona  fide  pur- 
chaser for  value.  By  the  sale  under  the  foreclosure  decree 
and  the  redemption  therefrom,  the  $6000  note,  which,  as 
between  the  present  parties,  constituted  the  principal  indebt- 
edness, was  paid  and  satisfied  in  full,  and  the  complainant 
thereby  became  entitled,  as  against  Henry  H.  Gage  and  his 
attorney,  to  the  surrender  of  such  title  as  was  acquired  by 
him  under  the  mortgage  sale.  The  decree,  by  perpetually 
enjoining  Gage  and  all  persons  claiming  under  him  from 
asserting  any  title  to  or  interest  in  the  mortgaged  premises 
under  the  mortgagee's  deed,  has  practically  accomplished  that 
result.  The  decree,  in  our  opinion,  is  warranted  by  the  evi- 
dence, and  it  will  be  aflBrmed. 

Decree  affirmed. 
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The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 

PaTBICK  "VyALSH. 
FiUd  at  Otiatra  June  29, 1894. 

1.  Appellate  Coubt — duty  to  ptias  upon  the  aaeignment  of  errors. 
Where  the  bill  of  exceptions  is  properly  certified  that  it  oontains  all 
the  eyidence,  it  is  the  daty  of  the  Appellate  Court  to  consider  and 
determine  the  errors  assigned,  and  it  will  be  error  to  refuse  to  pass 
upon  them. 

2.  Bill  of  exceptions — when  amendable.  Upon  the  filing  of  a  bill 
of  exceptions  it  becomes  a  part  of  the  record  in  the  cause,  and  if,  for 
any  reason,  it  fails  to  fully  and  correctly  show  what  actually  transpired 
at  the  trial,  it,  like  other  portions  of  the  record,  is  amendable. 

3.  After  the  term  has  expired  at  which  the  record  ^is  made,  or  the 
time  limited  for  settling  the  bill  of  exceptions  has  passed,  the  amend- 
ment can  be  made  only  by  bringing  the  parties  in  interest  again  Into 
court,  by  the  service  of  proper  notice,  and  then  only^when  there  ia 
some  memorandum,  minute  or  note  of  the  Judge,  or  something  appear- 
ing on  the  records  or  files  of  the  court,  to  show  the  facts  in  respect  of 
which  the  amendment  is  sought  to  be  made. 

4.  Where  the  trial  court  makes  an  amendment  of  a  bill  of  exceptions, 
in  the  absence  of  any  exception  to  the  source  of  information  upon 
which  the  court  acted  it  will  be  presumed  there  was  something  to 
amend  by, — some  note  or  memorandum  of  the  evidence  sufficient  to 
enable  the  court  to  make  the  proper  amendment;  and  it  is  incumbent 
upon  the  party  objecting  to  the  amendment,  to  show,  by  bill  of  excep- 
tions, upon  what  the  court  acted,  if  he  intends  to  question  its  sufficiency 
to  authorize  the  amendment  to  be  made. 

5.  The  judge,  in  an  order  allowing  an  amendment  of  a  bill  of  ex- 
ceptions, certified  that  on  the  motion  to  amend  he  examined  the  record 
in  the  case,  including  the  stenographer's  transcript  of  the  evidence 
theretofore  filed  and  made  a  part  of  the  record,  ftnd  the  various  papers 
and  exhibits  introduced  in  evidence ;  that  he  kept  some  minutes  of 
the  evidence  heard  at  the  trial,  but  not  sufficiently  full  to  authorize 
the  making  of  the  certificate  from  said  minutes  alone,  but  that  on  the 
motion  for  new  trial  the  original  bill  of  exceptions,  which  contained 
the  stenographer's  transcript  of  the  evidence,  was  examined  by  him  ; 
and  the  judge  then  certified  that  from  his  persona]  knowledge  and 
recollection  it  was  true  that  the  bill  of  exceptions  contained  all  tha. 
evidence  in  the  case :  Held,  that  such  certificate  was  sufficient  to  au- 
thorize ^he  amendment  of  the  bill  of  exceptions. 
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6.  Saub— amending  from  Htenograpker^e  notes.  It  1ft  true  that  the 
amendment  could  not  be  made  from  the  personal  knowledge  or  recol- 
lection of  the  judge.  The  judgments  and  records  of  courts  can  notJ>e 
permitted  to  rest  upon  so  uncertain  a  foundation.  But  if  the  judge 
acts  upon  sufficient  matters  shown  by  the  record,  independent  of  his 
personal  recollection,  and  allows  an  amendment,  there  will  be  no  error. 
The  court  may  also  refer  to  the  report  of  the  evidence  made  by  a  ste- 
nographer,  though  not  bound  to  take  it  as  true. 

7.  And  when  the  trial  judge  has  in  apt  time  approved  the  transcript 
made  by  an  official  stenographer,  as  being  a  correct  transcription  of 
the  evidence,  there  can  be  no  objection  to  his  referring  to  the  same  u 
accurate  data  upon  which  to  predicate  his  future  order  in  the  cause. 

8.  Same  —  amending — preserving  a  record  of  proceedings  therein. 
Where  the  court  allows  an  amendment  of  a  bill  of  exceptions,  11  either 
party  requires^t,  a  bill  of  exceptions  will  be  allowed  showing  the  facts 
upon  which  the  action  of  the  court  is  based.  But  when  the  court  re- 
cites in  its  order  the  facts  upon  which  the  amendment  is  predicated, 
and  which  is  duly  signed  and  sealed  by  the  judge,  it  performs  the 
office  of  a  bill  of  exceptions,  and  there  is  no  objection  to  the  practice 
of  thus  preserving  in  the  record  such  facts. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  E.  W.  Clifford,  Judge,  presiding. 

Mr.  Edwin  Walker,  for  the  appellant. 

Messrs.  Walker,  Judd  &  Hawlby,  for  the  appellee. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  appellee,  against  appellant,  to  re- 
cover damages  for  personal  injury.  Trial  by  jury  resolted 
in  a  verdict  of  $29,^83. 33J,  for  which  plaintiff  had  judgment. 
On  appeal  to  the  Appellate  Court  that  court  found,  and  en- 
tered as  a  part  of  its  final  order,  its  finding  "that  the  record 
in  this  case  does  not  contain  any  certificate  that  the  bill  of 
exceptions  contains  all  the  evidence  introduced  on  the  trial  of 
the  cause  in  the  court  below,  and  therefore  this  court  is  bound 
to  presume  there  was  suflScient  evidence  to  sustain  the  judg- 
ment, and  therefore  declines  to  consider  any  and  ail  of  the 
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errors  assigned.''  The  judgment  was  accordingly  affirmed, 
and  an  appeal  prayed  and  allowed  to  this  court. 

The  only  question  we  shall  consider  upon  this  record  is  that 
raised  by  the  assignment  of  error  that  the  Appellate  Court 
erred  in  refusing  to  consider  the  errors  of  law  and  fact  as- 
signed in  that  court.  If  the  bill  of  exceptions  was  properly 
certified,  it  was  admittedly  the  duty  of  the  Appellate  Court 
to  consider  and  determine  the  errors  assigned. 

The  bill  of  exceptions,  as  originally  incorporated  into  the 
record,  was  defective,  in  that  there  was  no  certificate  that  it 
contained  all  of  the  evidence  introduced  at  the  trial.  In  the 
Appellate  Court  there  was  a  suggestion  of  diminution  of  the 
record,  and  leave  asked  and  granted  to  file  an  additional  rec- 
ord. The  additional  record  filed  was  an  additional  transcript 
of  the  record  of  the  circuit  court  of  Cook  county,  certified  by 
the  judge  before  whom  the  trial  was  had,  at  a  term  of  the 
oourt  subsequent  to  that  at  which  the  judgment  was  rendered. 
It  appears  that  the  original  bill  of  exceptions  was  signed  and 
filed  September  25,  1893,  and  an  order  was  entered  in  the 
cause  by  the  court,  October  30,  1893,  nunc  pro  tunc,  as  of  Sep- 
tember 26,  1893,  as  follows: 

"On  motion  of  attorneys  for  defendant,  after  notice  duly 
given  to  the  plaintiff,  and  all  parties  being  in  court,  and  af- 
ter a  careful  examination  of  the  record  in  this  case  by  the 
Honorable  R.  W.  Clifford,  judge  thereof,  and  of  the  stenogra- 
pher's transcript  of  the  evidence  heretofore  filed  herein  and 
made  a  part  of  the  records  in  said  cause,  and  of  the  various 
papers  and  exhibits  introduced  in  evidence  in  said  case  and 
made  a  part  of  the  record  in  said  cause  by  being  embodied  in 
said  bill  of  exceptions  heretofore  signed  and  sealed,  to-wit,  on 
the  25th  day  of  September,  A.  D.  1893,  and  the  court  being 
fully  advised  in  the  premises,  said  judge  hereby  certifies  that 
he  kept  some  minutes  of  the  evidence  in  said  case  upon  the 
trial  thereof,  but  not  suSBciently  full  to  authorize  the  certifi- 
cate from  said  minutes,  alone,  that  said  bill  of  exceptions  con- 
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tained  all  the  evidence  offered  or  introduced  in  the  case,  bnt 
further  certifies  that  on  the  motion  for  a  new  trial  said  bill  of 
exceptions  hereinbefore  referred  to  was  presented  and  eiam- 
ined  by  said  judge,  and  that  from  his  personal  knowledge  and 
recollection  it  is  true  that  said  bill  of  exceptions  contained  all 
the  evidence  offered  or  introduced  on  the  trial ;  and  therefore, 
upon  motion  of  defendant's  counsel,  it  is  ordered  that  the  cer- 
tificate of  said  judge  to  said  bill  of  exceptions  be  so  amended 
as  to  certify  the  facts,  by  inserting  the  following,  to-wit: 
'The  foregoing  bill  of  exceptions  contains  all  the  testimony 
and  evidence  introduced  in  the  case  by  either  and  both  of  said 
parties,  and  that  this  order  be  entered  of  record  in  said  cause 
nunc  pro  tunc,  as  of  the  25th  day  of  September,  A.  D.  1893,* — 
to  the  entry  of  which  said  order,  and  the  action  of  the  court 
relative  thereto,  the  plaintiff,  by  his  counsel,  then  and  there 
excepted.  Eichard  W.  Clifford, 

(Seal.)  Judge  of  Circuit  Court  of  Cook  Co." 

Upon  filing  the  original  bill  of  exceptions  it  became  a  part 
of  the  record  in  the  cause,  and  if,  for  any  reason,  it  failed  to 
fully  and  correctly  show  what  actually  transpired  at  the  trial, 
was,  like  other  portions  of  the  record,  amendable.  After  the 
term  has  expired  at  which  the  record  is  made  or  the  time 
limited  for  settling  the  bill  of  exceptions  has  passed,  the 
amendment  could  be  made  only  by  bringing  the  parties  in 
interest  again  into  court  by  the  service  of  proper  notice,  and 
then  only  where  there  was  some  memorandum,  minute  or  note 
of  the  judge,  or  something  appearing  on  the  records  or  files 
of  the  court  to  show  the  facts  in  respect  of  which  the  amend- 
ment is  sought  to  be  made.  Coughran  v.  Gutcheus,  18  111.  390; 
WaUahan  v.  The  People,  40  id.  102 ;  Goodrich  v.  Minonk,  62  id. 
121;  Heinsen  v.  Lamb,  117  id.  549;  The  People  v.  Anthony, 
129  id.  218. 

That  proper  notice  was  given  of  the  intended  application 
for  amendment  of  the  record,  and  that  the  parties  in  interest 
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were  actually  present  before  the  court  upon  such  application, 
is  not  questioned.  It  is,  however,  insisted,  that  the  court  was 
not  authorized  to  make  and  enter  the  order  amending  the 
record,  for  the  reason  that  it  is  not  shown  that  it  was  made 
from  any  memoranda  or  minute  kept  by  the  judge,  or  that 
anything  appeared  in  the  record  and  files  from  which  the 
amendment  could  be  made. 

It  is  first  objected  that  there  was  no  separate  bill  of  excep- 
tions taken,  showing  upon  what  the  court  acted  in  making  the 
amendment.  Undoubtedly,  if  either  party  had  seen  proper 
to  request  it,  such  a  bill  of  exceptions  should  have  "been  al- 
lowed. But  where  the  court  recites  in  its  order  the  facts  upon 
which  the  amendment  is  predicated,  and  which  is  duly  signed 
and  sealed  by  the  judge,  as  was  here  done,  it  performs  the 
office  of  a  bill  of  exceptions,  and  no  objection  is  perceived  to 
the  practice  of  thus  preserving  in  the  record  such  facts, — and 
this  must  necessarily  be  so  where  no  bill  of  exceptions  is 
asked,  and  the  parties,  being  present  in  court,  fail  to  object. 
Moreover,  if  the  recitals  in  the  order  are  rejected  ks  no  part 
of  the  record,  it  can  not  avail  appellee.  In  WaUahan  v.  The 
People,  supra,  which  has  been  approved  in  many  subsequent 
cases,  it  was  held,  that  where  the  court  below  has  made  an 
amendment,  in  the  absence  of  any  exception  to  the  source  of 
information  upon  which  the  court  acted,  it  must  be  presumed 
there  was  something  to  amend  by, — some  note  or  memoran- 
dum of  the  evidence  sufficient  to  enable  the  court  to  make  the 
proper  amendment;  and  it  was  incumbent  upon  the  party 
objecting  to  the  amendment,  to  show,  by  bill  of  exceptions, 
upon  what  tbe  court  acted,  if  he  intended  to  question  its  suffi- 
ciency to  authorize  the  amendment  to  be  made. 

Treating,  therefore,  the  recitals  of  fact  in  the  order  as  the 
basis  upon  which  the  court  acted,  is  there  sufficient  shown  to 
authorize  the  amendment, — that  the  bill  of  exceptions,  made 
part  of  the  record,  contained  all  the  evidence  introduced  at 
the  trial?    The  judge  certifies  that,  upon  the  motion  of  ap- 
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pellant  to  amend  the  record,  he  examined  the  record  in  the 
case,  including  the  stenographer's  transcript  of  the  evidence 
theretofore  filed  and  made  part  of  the  record,  and  the  various 
papers  and  exhibits  introduced  in  evidence  in  the  case ;  that 
he  kept  some  minutes  of  the  evidence  heard  at  the  trial,  bat 
not  sufficiently  full  to  authorize  the  making  of  the  certificate 
from  said  minutes  alone,  but  that  on  the  motion  for  new  trial 
the  original  bill  of  exceptions,  which  contains  the  stenogra- 
pher's transcript  of  the  evidence,  was  examined  by  him,  etc. 
The  judge  then  certifies  that,  from  his  personal  knowledge  and 
recollection,  it  is  true  that  said  bill  of  exceptions  contained  all 
the  evidence  offered  on  the  trial. 

It  is  unquestionably  true  that  the  amendment  could  not  be 
made  from  the  personal  knowledge  or  recollection  of  the  judge. 
Judgments  and  records  of  courts  can  not  be  permitted  to  rest 
upon  so  uncertain  a  foundation.  But  it  is  evident  that  the 
amendment  was  made,  not  alone  from  the  recollection  and 
personal  knowledge  of  the  judge,  but  from  the  data  remaining 
on  file,  to  which  he  certifies  he  referred ;  and  the  fact  that 
he  adds,  in  his  recitals,  the  further  sanction  of  his  personal 
knowledge  and  recollection,  will  not  vitiate  the  amendment,  if 
authorized  by  the  facts  appearing  upon  the  record  and  files 
or  in  the  minutes  or  memoranda  kept.  The  judge  had,  on  the 
motion  for  new  trial,  examined  a  transcript  of  the  evidence 
taken  by  .the  stenographer  at  the  trial,  and  had  subsequently 
incorporated  it  into  the  bill  of  exceptions  and  made  it  part  of 
the  record.  That  transcript  of  the  evidence  was  before  him 
and  is  before  us. 

Formerly,  the  judge  was  necessarily  dependent  upon  his 
notes  and  memoranda,  and  the  record  and  files  in  the  cause, 
for  data  upon  which  to  predicate  an  amendment.  The  keep- 
ing of  minutes  by  the  trial  judge,  which  were  always  neces- 
sarily meagre,  has  very  largely  fallen  into  disuse,  for  the 
reason  that  the  more  accurate,  and,  indeed,  reliable,  mode 
has  been  adopted  of  keeping  full  stenographic  notes  of  what 
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occurred  at  the  trial,  and  the  practice  has  become  practically 
tmiform,  both  with  the  courts  and  the  bar,  to  rely  upon  the 
stenographic  report  as  the  most  reliable  data  attainable,  in  all 
subsequent  proceedings  in  the  cause.  The  stenographer  is 
dependent  upon  the  judge  for  his  appointment  and  tenure  of 
office.  He  is  a  sworn  officer  of  the  law,  charged  with  keeping 
full  and  accurate  stenographic  notes  of  the  evidence  in  all 
trials  in  the.  court  for  which  he  is  appointed,  and  with  making 
true  and  correct  transcripts  thereof.  (3  Starr  &  Curtis,  sees. 
1,  2,  p.  324.)  The  notes  thus  taken,  and  the  transcript 
thereof,  are  necessarily  not  conclusive  upon  the  trial  court, 
but  being  a  part  of  the  proceedings  in  the  trial  of  the  cause, 
taken  and  made  pari  passu  by  a  sworn  officer  charged  with 
the  special  duty,  they  are  presumed  to  be  correct  until  ques- 
tioned and  the. contrary  made  to  appear.  Undoubtedly,  the 
trial  judge  may  disregard  them  if  found  by  him  to  be  inac- 
curate, but  they  are  ordinarily  accepted  and  acted  upon,  in 
practice,  as  the  most  reliable  means  of  information  attainable. 
If  the  stenographer,  however,  be  not  an  official,  the  same  re- 
sult would  follow, — the  accuracy  and  fullness  of  the  notes 
taken  in  the  regular  and  orderly  course  of  the  trial  would, 
when  approved  by  the  court,  constitute  data  to  which  the  court 
might  refer. 

It  is  apparent,  independently  of  the  fact  that  the  transcript 
of  the  evidence,  when  properly  certified  by  the  trial  judge,  be- 
comes part  of  the  record,  that  the  rule  permitting  the  same 
judge,  at  a  subsequent  term  of  court,  to  amend  the  record  by 
notes  or  memoranda  made  by  himself  during  the  trial,  applies 
with  equal,  if  not  greater,  force  to  the  transcript  of  the  evi- 
dence thus  made  and  preserved.  Every  element  of  accuracy 
and  certitude  in  the  one  is  inherent  in  the  other,  while  there 
is  added,  in  the  stenographic  notes,  fullness  and  complete- 
ness of  detail  impossible  of  attainment  in  memoranda  kept 
by  the  judge ;  and  where  the  judge  has,  in  apt  time,  approved 
the  transcript  made  by  the  stenographer,  as  being  a  correct 


Digitized  by  CjOOQ IC 


n 


614  C,  M.  &  St.  P.  Ey.  Co.  t?.  Walsh. 

Opinion  of  the  Court. 

transcription  of  the  evidence,  there  can  be  no  objection  to 
his  referring  to  the  same  as  accurate  data  upon  ^^bich  to 
predicate  his  future  order  in  the  cause, — and  especially  must 
this  be  so  where  the  accuracy  of  the  transcript  made  by  the 
stenographer  was,  as  here,  unchallenged.  Moreover,  the  judge 
in  this  case  had  certified  to  the  stenographer's  transcript  of 
the  evidence  in  apt  time,  while  he  yet  had  jurisdiction- to  do 
so,  and  made  it  part  of  the  record.  The  certificate  being  in- 
formal, only,  in  that  it  failed  to  state  that  the  transcript  thns 
certified  as  a  bill  of  exceptions  contained  all  the  evidence  in- 
troduced and  offered  at  the  trial,  it  remains  to  determine 
whether  there  was,  in  the  memorandum  thus  kept,  and  ap- 
pearing upon  the  record  and  files  in  the  cause,  at  the  subse- 
quent term,  sufficient  to  warrant  the  making  of  the  amended 
record.        * 

As  we  have  seen,  the  stenographer  was,  by  law,  required 
to  keep  full  stenographic  notes  of  all  the  evidence,  and  to 
faithfully  transcribe  the  same.  Independently  of  the  pre- 
sumption arising  that  the  stenographer's  transcript  contained 
all  the  evidence,  we  think  it  affirmatively  appears,  from  the 
transcript  incorporated  into  the  bill  of  exceptions,  that  all  the 
evidence  offered  or  introduced  was  contained  therein.  The 
evidence  of  the  plaintiff  is  first  given.  Questions  and  answers 
in  chief,  cross  and  re-direct  examinations,  are  given,  and 
there  is  then  the  statement  that  the  plaintiff  here  rested. 
Evidence  for  the  defendant,  in  like  manner,  is  then  set  forth, 
and  is  followed  by  the  statement,  ''Counsel  for  the  defendant 
here  rested  their  case."  There  was  then  called  by  the  plain- 
tiff, witnesses  in  rebuttal,  and  the  examination  given  in  de- 
tail, which  is  again  followed  by  the  statement,  "Counsel  for 
the  plaintiff  here  rested  his  case."  Then  follow  the  instmc- 
tions  asked  and  the  rulings  of  the  court  thereon,  motion  for 
new  trial  and  reasons  therefor  assigned,  and  the  exceptions 
entered  by  the  defendant,  etc.,  followed  by  the  formal  certifi- 
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the  judge  under  his  hand  and  seal.  At  the  foot,  and 
margin  bf  the  bill,  appears,  "0.  K. — Walker,  Judd  & 
y,  for  PrflF."  It  is  not  important,  however,  that  the 
S  should  be  held  to  have  consented  to  the  correctness 
bill  of  exceptions  by  the  "0.  K."  of  his  attorneys.  The 
ippearing  in  regular  sequence  and  order, — the  trans- 
»f  the  evidence  in  each  case  being  followed  by  the  state- 
that  the  parties,  respectively,  rested  their  cause  upon 
idence  transcribed, — satisfactorily  shows  that  no  other 
ice  was  offered  or  introduced  at  the  trial,  and  was  prima 
ufficient  to  authorize  the  amendment  of  the  record,  so 
show  that  the  bill  of  exceptions  contained  all  the  evi- 
introduced  or  offered  at  the  trial. 
3  also  objected  that  the  amendment  was  improperly  made 
separate  and  independent  order  and  certificate  of  the 
.  The  objection  is  without  merit.  It  was  unnecessary, 
rould  have  been  proper,  for  the  judge  to  have  interlined 
nendment  in  the  original  bill  of  exceptions.  That  would 
necessitated  re-transcribing  Ihe  entire  bill  of  exceptions, 
by  subjecting  the  parties  to  additional  costs  for  no  ade- 
\  reason.  By  the  order  and  certificate  made  October  30, 
,  the  amendment  is  clearly  apd  sufiGciently  identified  by 
eference  to  the  original  bill  of  exceptions  filed,  and  may 
properly  be  treated  as  incorporated  therein, 
follows  that  we  are  of  opinion  that  the  Appellate  Court 
I  in  affirming  the  judgment  for  the  reasons  stated  in  its 
order.  Its  judgment  will  therefore  be  reversed,  and  the 
e  remanded  to  that  court,  with  directions  to  consider  and 

rmine  the  cause  upon  its  merits. 

Judgment  reversed. 
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Allen  Vane  et  al. 
The  City  of  Evanston. 

Filed  at  Ottawa  June  29, 1894. 

1.  Speoiaii  assessments — sufficiency  of  description  of  proposed  im- 
provement,  A  substantial  compliance  with  the  statute,  which  requiies 
the  ordinance  for  a  local  improvement  to  specify  "the  nature,  character, 
locality  and  description  of  the  improvement,"  will  be  sufflcient. 

2.  An  objection  to  an  ordinance  for.  the  paving  of  a  street,  that  it 
fails  to  provide  for  man-holes  and  catch *basins  to  convey  from  the 
pavement  the  surface  water,  dirt,  etc.,  where  a  sewer  has  already  been 
constructed  in  the  street  sufflcient  for  the  purpose,  will  not  avail  to 
defeat  the  assessment. 

3.  Sam3— discretion  as  to  extent  of  local  improvement.    The  mnnici-  i 
pal  authorities  of  cities  and  villages  are  made,  by  the  statute,  the  judges 

of  the  utility  of  an  improvement  upon  streets,  and  whether  stch  im-  | 

provement  shall  be  treated  as  a  local  in>provement  in  raising  funds  to 
pay  for  it,  and  their  decision  on  these  questions  is  final.    Where  the  | 

ordinance  provides  for  an  impsovement  complete  in  itself,  it  will  not  ' 

follow  that  the  ordinance  is  to  be  deemed  void  because  the  utility  of  ' 

the  improvement  might  be  enhanced  by  the  addition  of  something  | 

more  which  has  been  omitted. 

4.  Same — personal  view  by  jury.     In  a  proceeding  to  oonflnn  a  < 
special  assessment  by  a  city  of  village  for  a  local  improvement,  the 
court  has  the  power,  in  the  exercise  of  a  reasonable  discretion,  t-o  per-             | 
mit,  in  proper  cases,  a  view  of  the  property  assessed,  or  the  locus  in  quo, 

by  the  jury,  on  the  issue  of  benefits  to  the  property  specially  assessed. 

5.  Pbaotiob — view  by  jury — when  allowed.  At  common  law  a  personal 
view  of  premises  was  not  granted  as  a  matter  of  right,  but  the  power 
rested  in  the  sound  discretion  of  the  court,  to  be  exercised  whenever, 
in  the  nature  of  the  case,  it  became  necessary  or  important  to  a  clearer 
Understanding  of  the  issues,  and  to  enable  the  jury  to  properly  apply 
the  evidence. 

6.  The  design  of  the  practice  of  allowing  a  view  by  the  jury  was  to 
enable  them  better  to  understand  the  matter  in  controversy  between 
the  parties;  and  it  was  not  confined  to  real  actions,  but  was  allowed  in 
several  personal  actions  for  an  injury  to  real  estate,  as,  trespass  quare 
clausum  fregit,  trespass  on  the  case,  and  nuisance. 

7.  At  common  law,  as  the  same  was  adopted  in  this  State,  the  view 
was  allowed,  or  not,  as  the  judge  or  court  determined,  in  his  or  itsdis- 
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,  that  the  view  was  proper  or  necessary  to  enable  the  jury  better 
irstand  and  apply  the  evidence  introduced  on  the  trial.  The 
t  the  view  may  be  controlled  by  an  instruction  to  the  Jury. 
kMB — improper  remarks  of  counsel — ttaiver  of  objections.  If  im- 
remarks  are  made  by  counsel  in  the  presence  of  the  jury,  the 
)n  of  the  court  should  be  called  to  them  in  apt  time,  so  as  ta 
the  court  to  take  proper  action.  If  the  court,  upon  objection 
nade,  fails  or  refuses  to  make  the  proper  order,  the  question 
be  saved  and  presented  for  review,  otherwise  the  party  will  be 
1  to  have  waived  his  objection. 

IHB — tampertng  with  jury — ground  of  new  trial.  Tampering  with 
y  by  the  successful  party  litigant,  or  doing  any  act  out  of  the 
;e  of  the  court  which  would  have  a  tendency  to  bias  or  prejudice 
1  the  consideration  of  the  cause,  will  ordinarily  afford  sufficient 
I  for  granting  a  new  trial. 

The  parties,  during  the  separation  of  the  jury,  are  not  permitted 
w  them  unusual  civilities  and  attentions,  and  such  attentions- 
led  by  the  successful  party,  his  counsel  or  partisans,  and  which 
suspicion  as  to  the  motives  of  the  party  or  the  effect  upon  the 
ill  or.dinariIy  afford  sufficient  ground  for  the  granting  of  a  new 
And  furnishing  the  jurors  with  refreshments,  and  the  like,  the 
ion  to  and  acceptance  by  them  of  gratuities,  or,  indeed,  any 
tpproach  to  the  jury  casting  suspicion  that  they  have  been  tam- 
with  or  that  their  verdict  has  been  improperly  influenced,  not 
Jtorily  explained,  will  ordinarily  avoid  the  verdict,  whether 
vas  any  actual  intent  or  design  to  influence  them  or  not. 
It  does  not,  however,  follow,  that  customary  offers  of  civilities, 
inary  hospitality  ot  courtesy  extended  by  the  successful  litigant,, 
lot  designed  or  calculated  to  influence  the  juror  or  jurors  in 
onsideration  of  the  case,  and  which  are  devoid  of  suspicion,  will 
sufficient  ground  for  setting  the  verdict  aside. 

In  a  proceeding  to  confirm  a  special  assessment  by  a  city,  while 
ry  were  out  of  court,  viewing  the  property  assessed,  they  were 
lied  a  free  lunch  by  the  attorney  for  the  city.  It  appeared  that 
aoh  was  given  on  the  suggestion  of  the  court,  before  the  jury 
>ut.  It  was  not  shown  that  the  jury,  or  any  of  them,  knew,  be- 
ley  were  finally  discharged,  that  the  lunch  had  been  provided 
expense  of  the  city :  Held,  that  the  case  was  not  such  as  to  viti- 
erdiot  in  favor  of  the  city. 

PBAL  from  the  County  Court  of  Cook  county ;  the  Hon. 
OE  W.  Bbown,  Judge,  presiding. 
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Messrs.  Wilson  &  Zook,  for  the  appellants : 

The  ordinance  does  not  specify  the  nature,  character,  local- 
ity and  description  of  the  improvement,  as  provided  in  section 
19  of  Hurd*s  Statutes.  It  does  not  specify  catch-basins  and 
man-holes,  so  that  a  proper  estimate  could  with  certainty  be 
made  of  the  cost  thereof.  One  person  might  make  an  esti- 
mate for  catch-basins  and  man-holes,  another  might  not. 

In  the  latter  part  of  section  4,  wooden  curbing  is  to  be  held 
in  place  by  white  oak  stakes,  set  not  more  than  three  feet 
apart.  This  makes  it  indefinite  how  many  stakes  are  to  be 
used.  Fo88  V.  Chicago,  56  111.  354 ;  Jenks  v.  Chicago,  id.  397; 
Steele  v.  River  Forest,  141  id.  302. 

All  ordinances  must  be  reasonable,  and  this  one  is  not. 
Hyde  Park  v.  Carton,  132  111.  100. 

The  court  erred  in  sending  the  jury  out  to  view  the  prem- 
ises.    Doud  V.  Guthrie,  13  Bradw.  653. 

We  know  that  the  Supreme  Court,  in  the  case  of  Springer 
T.  City  of  Chicago,  135  111.  552,  has  seemingly  taken  strong 
ground  in  the  power  of  tbe  court  to  send  the  jury  out  to  view 
the  premises ;  but  we  believe  the  court  is  in  error. 

The  court  erred  in  overruling  objectors'  motion  for  a  new 
trial.  The  first  point  we  call  the  court's  attention  to,  is  the 
improper  influence  brought  to  bear  upon  the  jury  through  tbe 
improper  remarks  of  Mr.  Grover,  in  open  court,  in  the  hear- 
ing of  the  jury,  in  reference  to  the  jury's  viewing  the  premises, 
following  that  up  by  furnishing  the  conveyance  to  Evanston, 
then  to  the  premises,  then  to  lunch.  This  was  all  free  to  tbe 
jury,  at  the  procurement  of  the  city  of  Evanston.  This  was 
an  unfair  trial — a  travesty  upon  justice.  Doud  v.  Guthrie,  13 
Bradw.  653 ;  Lyons  v,  Lawrence,  12  id.  533 ;  Knight  v.  Free- 
port,  13  Mass.  318;  2  Thompson  on  Trials,  sec.  2560. 

An  attempt  to  influence  a  jury  by  other  means  than  evi- 
dence and  argument,  on  grounds  of  public  policy,  is  always 
ground  for  new  trial,  without  reference  to  the  merits  of  tbe 
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case,  and  whether  snccessful  or  not.  2  Thompson  on  Trials, 
sees.  2564,  2665 ;  Ensign  v.  Harney,  15  Neb.  330 ;  Pelham  v. 
Page,  6  Ark.  536 ;  Studley  V.  Hall,  22  Me.  198 ;  Mining  Co.  v. 
Showers,  6  Nev.  291;  Springer  v.  State,  34  6a.  379;  Drake 
V.  Newton,  23  N.  J.  L.  111. 

The  law  is  so  sensitive  upon  this  subject,  that  affidavits,  not 
explained  away,  casting  suspicion  of  such  misconduct  on  the 
prevailing  party,  will  avoid  the  verdict.  Huston  v.  Vail,  61 
Ind.  299;  2  Thompson  on  Trials,  sec*  2560. 

Mr.  Frank  B.  Groveb,  for  the  appellee : 

The  ordinance  is  not  defective  in  any  respect.  All  the  de- 
tails of  the  work  need  not  be  set  forth  in  the  ordinance.  A 
substantial  compliance  with  the  statute  is  all  that  is  neces- 
sary. Kankakee  v.  Potter,  119  111.  324 ;  Pearce  v.  Hyde  Park, 
126  id.  287 ;  Adams  County  v.  Quincy,  130  id.  566 ;  Woods  v. 
Chicago,  135  id.  582. 

As  to  the  view  of  the  premises  by  the  jury,  see  Springer  v. 
Chicago,  135  111.  552;  Doud  v.  Guthne,  13  Bradw.  653. 

The  question  whether  the  remarks  of  counsel  were  improper 
can  not  be  saved  except  by  seasonable  objection,  which,  if 
overruled,  should  be  followed  by  an  exception,  which  excep- 
tion should  be  noted  and  incorporated  in  the  general  bill  of 
exceptions.  1  Thompson  on  Trials,  sec.  962 ;  Turner  v.  State, 
68  Tenn.  206 ;  Roeder  v.  Studt,  12  Mo.  App.  666 ;  Rudolph 
V.  Landeverlin,  92  Ind.  34. 

The  remarks  of  counsel,  to  a£Ford  ground  for  a  new  trial, 
must  have  been  objected  to  when  made.  16  Am.  and  Eng. 
Ency.  of  Law,  527  ;  Skaggs  v.  Given,  29  Mo.  App.  612 ;  Hue- 
kill  V.  McCoy,  38  Kan.  53 ;  Ross  v.  Da^venport,  66  Iowa,  548 ; 
Powers  V.  Mitchell,  77  Me.  361;  Railroad  Co.  v.  MyHle,  51 
Ind.  566;  Insurance  Co.  v.  Edwards,  74  .Ga.  220;  Turner  v. 
State,  70  id.  765 ;  Morrison  v.  State,  76  Ind.  335. 
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Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  Allen  Vane  and  others/ objectors,  from 
a  judgment  of  the  county  court  of  Cook  county,  confirming  a 
special  assessment  made  for  the  purpose  of  paving  Forest 
avenue,,  in  the  city  of  Evanston,  from  the  south  line  of  Davis 
street  to  the  north  line  of  Greenleaf  street. 

It  is  first  insisted  that  the  ordinance  providing  for  the  im- 
provement, and  under  which  the  assessment  was  made,  does 
not  suflSciently  specify  "the  nature,  character,  locality  and 
description. of  the  improvement."  The  particular  objection 
is,  that  it  nowhere  provides,  for  man-holes  and  catch-basins 
to  convey  from  the  pavement,  surface  water,  dirt,  etc.  Sec- 
tion 1  of  the  ordinance  provides  that  Forest  avenue  shall  be 
paved,  between  the  points  named,  with  pure  Trinidad  as- 
phaltum,  and  thus  improved  for  a  width  of  thirty-three  feet, 
— sixteen  and  one-half  feet  on  each  side  of  the  center  line  of 
said  avenue,  etc.,  according  to  specifications  therein  set  oat. 
Section  2  contains  the  specifications  providing  for  roadway, 
grading,  excavations,  curbs  and  gutters,  foundation,  materi- 
als, etc.,  and  setting  out 'in  detail  the  material  to  be  used,  and 
the  mode  of  construction. 

It  has  been  held  by  this  court,  in  numerous  cases,  that  a 
description  in  substantial  compliance  with  the  statute  is  suf- 
ficient. (See  Oage  v.  City  of  Chicago,  143  111.  167,  and  cases 
there  cited.)  There  could,  it  would  seem,  be  no  mistake  as 
to  the  "nature,  character,  locality  and  description"  of  this  im- 
provement, and  we  think  the  omission  from  the  ordinance  of 
provision  for  man-holes  and  catch-basins,  in  view  of  the  fact, 
as  will  be  seen  hereafter,  that  a  sewer  and  catch-basins  al- 
ready existed  along  Forest  avenue,  does  not  affect  its  validity. 
In  the  matter  of  making  public  improvements,  the  municipal 
authorities  must  be,  and  are,  invested,  under  our  statute, 
(Starr  &  Curtis,  clause  7,  sec.  63,  art.  6,  chap.  24,)  with  dis- 
cretionary power.     As  said  in  Louisville  and  Nashville  Rail- 
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road  Co.  v.  East  St.  Louis,  134  111.  656 :  "Acting  within  the 
scope  of  the  power  conferred,  *  *  ♦  the  Qj^y  council  in 
cities  and  bjoard  of  trustees  in  villages  are  the  judges  of  the 
utility  x)f  an  improvement  upon  streets,  and  whether  such  im- 
provement shall  be  treated  as  a  local  improvement  in  raising 
funds  to  pay  for  it.  Their  decision  on  these  questions  is  final." 
(See  Fagan  v.  Chicago,  84  111.  227 ;  Illinois  Central  Railroad 
Co.  V.  Chicago,  141  id.  586;  Dillon  on  Mun.  Corp.  sec.  58.) 
Under  the  facts  here  shown,  it  rested  wholly  within  the  dis- 
cretion of  the  city  council  to  provide  other  or  additional  es- 
capements for  water,  as  they  deemed  for  the  public  interest. 
The  improvement  provided  for  was  complete  within  itself,  and 
it  does  not  follow  that  the  ordinance  is  to  be  deemed  void  be- 
cause the  utility  of-  the  improvement  might  be  enhanced  by  the 
addition  of  something  more,  which  the  council,  in  their  dis- 
cretion, have  seen  proper  to  omit. 

The  jury,  under  the  direction  of  the  court,  against  the  objec- 
tion of  appellants,  were  permitted  to  view  the  premises,  and 
this  ruling  is  assigned  for  error.  The  statute  (Starr  &  Cur- 
tis, sec.  147,  chap.  24,)  provides  that  in  cases  of  this  charac- 
ter '*the  hearing  shall  be  conducted  as  in  other  cases  at  law." 
In  the  case  of  Springer  v.  Chicago,  135  111.  552,  which  was  an 
action  brought  by  Springer  to  recover  damages  occasioned  to 
his  property  by  the  building  of  a  viaduct  and  approaches  in 
one  of  the  streets  of  Chicago,  upon  review  of  the  authorities 
in  this  country  and  England,  it  was  held  that  at  common  law 
a  view  by  the  jury,  in  proper  cases,  is  sanctioned;  and  in 
that  case  an  order  permitting  a  view  of  the  locus  in  quo  by  the 
jury  was  expressly  approved.  It  was  also  there  said :  "If  at 
common  law,  independent  of  any  English  statute,  the  court 
had  the  power  to  order  a  view  by  jury,  (as  we  think  it  plai^ 
the  court  had  such  power,)  as  we  have  adopted  the  common 
law  in  this  State,  our  courts  have  the  same  power." 

As  these  cases  are  required  by  statute  to  be  conducted  as 
other  cases  at  law,  there  can,  under  the  authority  of  the 


Digitized  by  CjOOQ IC 


622  Yanb  et  oZ.  v.  City  of  Eyanston. 

Opinion  of  the  Court. 

Springer  case,  it  would  seem,  be  no  question  of  the  power  of 
the  court,  in  the  exercise  of  a  reasonable  discretion,  to  per- 
mit,  in  proper  cases,  a  view  of  the  locus  in  quo  by  the  jury. 
As  we  understand  the  authorities,  at  common  law  the  view 
was  not  granted  as  a  matter  of  right,  but  the  power  rested  in 
the  sound  discretion  of  the  court,  to  be  exercised  whenever, 
from  the  nature  of  the  case,  it  became  necessary  or  import- 
ant to  a  clearer  understanding  of  the  issues,  and  to  enable 
the  jury  to  properly  apply  the  evidence.  This  is  illustrated 
in  the  note  to  1  Burr.  253.  The  practice  in  regard  to  view 
by  jury,  as  settled  in  the  King's  Bench,  is  thus  stated:  "Be- 
fore the  4th  and  5th  Anne,  c.  16,  sec.  8,  there  could  be  no 
view  until  after  the  cause  had  been  brought  on  for  trial.  If 
the  court  saw  the  question  involved  in  obscurity,  which  might 
be  cleared  up  by  view,  the  cause  was  put  off,  that  the  jurors 
ndght  have  a  view  before  it  came  on  to  be  tried  again.  The 
rule  for  a  view  proceeded  upon  the  previous  opinion  of  the 
court  or  judge,  at  the  trial,  'that  the  nature  of  the  question 
made  a  view  not  only  proper,  but  necessary,'  for  the  judges  at 
the  assizes  were  not  to  give  way  to  the  delay  and  expense  of 
the  view,  unless  they  saw  that  the  cause  could  not  be  under- 
stood without  one.  However,  it  often  happened,  in  fact,  that 
upon  the  desire  of  either  party,  causes  were  put  off  for  want 
of  a  view,  upon  specious  allegations,  from  the  nature  of  the 
question  'that  a  view  was  proper,'  without  going  into  the  proof 
BO  as  to  be  able  to  judge  whether  the  evidence  might  not  be 
understood  without  it.  This  circuity  occasioned  delay  and 
expense,  to  prevent  which,  the  4:th  and  5th  Anne,  c.  16,  sec.  8, 
which  empowered  the  court  at  Westminster  to  grant  a  view," 
etc.,  was  enacted.  The  t)ractice  under  the  statute  of  Anne  is 
then  stated,  but  as  its  passage  was  subsequent  to  the  fourth 
year  of  James  I.,  it  was  not  adopted  in  this  State,  and  consid- 
eration of  it  is  unimportant. 

In  Stearns  on  Beal  Actions,  102,  in  speaking  of  the  practice 
of  allowing  view  by  jury,  it  is  said :    **The  design  of  this  pro- 
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ceeding  was  to  enable  the  jury  better  to  understand  the  matter 
in  controversy  between  the  parties.  It  was  not  confined  to 
real  actions,  but  was  allowed  in  several  personal  actions  for 
an  injury  to  the  realty,  as,  trespass  quare  clausum /regit,  tres- 
pass on  the  case,  and  nuisance." 

In  2  Tidd's  Practice,  795,  after  stating  that  in  actions  of 
waste,  etc.,  where  it  appears  to  the  court,  in  vacation,  to  be 
proper  and  necessary  that  the  jurors  who  are  'to  try  the  issue 
should,  for  the  better  understanding  of  the  evidence,  have  a 
view  of  the  lands,  etc.,  the  court  or  judge  will  grant  a  rule  for 
such  view  pursuant  to  the  statute  4th  Anne  and  6th  George 
IV,  chap.  50,  sec.  23,  it  is  said :  "Before  the  making  of  the 
above  statutes  there  could  have  been  no  view  till'after  the 
cause  had  been  brought  on  to  trial,  when,  if  the  conrt  saw 
the  question  involved  in  any  obscurity,  which  might  be  cleared 
up  by  a  view,  the  cause  was  put  off,  that  the  jurors  might  have 
view  before  it  came  on  again." 

These  authorities  are  cited  and  relied  upon  in  the  Springer 
case,  together  with  many  others  illustrating  the  rule.  We  do 
not  deem  it  necessary  to  enter  into  a  more  extended  review  at 
this  time.  It  is,  however,  apparent,  that  at  common  law,  as 
the  same  was  adopted  in  this  State,  the  view  was  allowed  or 
not,  as  the  judge  or  court  determined,  in  his  or  its  discretion, 
that  the  view  was  proper  or  necessary  to  enable  the  jury  better 
to  understand  and  apply  the  evidence  introduced  at  the  trial, 
— and  this  we  understand  to  be  the  holding  in  the  Springer 
case.  There,  after  showing  that  a  correct  plat  of  the  premises,  ' 
or  a  photograph  thereof,  would  be  competent  evidence  to  go  to 
the  jury,  there  is  propounded  the  inquiry,  why,  if  the  same  is 
competent,  the  jury  should  not  be  permitted  to  look  at  the 
property  itself  of  which  the  photograph  or  plat  is  a  picture, 
and  it  is  said :  "If  the  appellant  desired  to  control  the  effect 
the  view  might  have  on  the  jury,  in  connection  with  the  other 
evidence  introduced,  that  might  have  been  done  by  an  appro- 
priate instruction."     And  further:     "It  is  apparent  that  the 
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jury  could  obtain  a  much  better  understanding  of  the  issues 
•  presented  by  the  pleadings,  by  a  view  of  the  premises,  and  in 
the  exercise  of  a  sound  legal  discretion  we  think  the  court  did 
not  err  in  allowing  the  view." 

It  seems  clear,  therefore,  from  the  authorities,  that  the  only 
purpose  of  permitting  the  jury  to  inspect  and  view  the  locut 
in  quo  is  to  better  enable  t^em  to  understand  the  matter  in 
controversy  between  the  parties,  and  to  clear  up  any  obscur- 
ity that  may  etist  in  the  application  of  the  evidence  intro- 
duced in  the  cause.  The  Eminent  Domain  act  declares  that 
the  jury  shall,  in  condemnation  cases,  at  the  request  of  either 
party,  go  upon  the  land,  (Rev.  Stat.  chap.  47,  sec.  9,)  and  we 
have  repeatedly  held  that  the  information  derived  by  the  jury 
from  their  personal  view  and  inspection  of  the  premises  is  to 
be  considered  by  them,  in  connection  with  the  other  evidence 
in  the  case.  Such  was  not  the  rule  at  common  law,  the  pur- 
pose of  the  view  being,  as  stated,  simply  to  enable  the  jury 
to  understand  the  issue,  and  apply  the  evidence.  They  were 
not  authorized  to  consider  any  fact  bearing  upon  the  merits 
of  the  controversy  derived  from  such  view.  To  allow  that  to 
be  done  would  be  wholly  inconsistent  with  the  principles  con- 
trolling in  common  law  trials,  and  introduce  great  uncertainty 
in  the  trial  of  all  common  law  caused  where  a  personal  view 
was  permitted.  Parties  never  would  know  upon  what  the 
jury  based  their  finding,  and  the  court  would  be  in  no  posi- 
tion to  control  the  evidence  upon  which  it  is  predicated,  or 
'  determine  whether  the  verdict  was  based  upon  competent  or 
upon  the  consideration  of  incompetent  and  illegal  matters  not 
admissible  under  the  issues.  We  are  not,  however,  prepared 
to  hold  that  there  was,  in  this  case,  any  abuse  of  the  discre- 
tion lodged  in  the  court.  Appellants  might,  if  they  had  de- 
sired, limited  the  effect  of  the  view,  as  said  in  the  Springer 
case,  to  its  only  legitimate  purpose.  Having  failed  to  ask 
such  an  instruction,  they  are  in  no  condition  to  complain. 
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It  is  objected  that  coansel  made  improper  remarks  in  the 
presence  and  bearing  of  tbe  jury.  It  is  sufficient  to  say,  that 
auch  remarks  were  not  objected  to  and  an  exception  taken  at 
the  time  they  were  made.  Tbe  rule  is,  that  the  attention  of 
the  trial  court  should  be  called  to  irregularities  of  this  kind 
by  objection  in  apt  time,  thus  enabling  the  court,  by  proper 
order,  to  counteract  any  prejudicial  effect  therefrom  upon  the 
jury,  and  if  the  court,  upon  objection  being  made,  fails  or 
refuses  to  make  the  proper  order,  the  question  can  be  saved 
-and  presented  on  review,  otherwise  the  party  will  be  deemed 
to  have  waived  his  objection.  1  Thompson  on  Trials,  sec. 
^92 ;  Earli  v.  People,  99  111.  123 ;  Sanitary  District  v.  CuUerton, 
147  id.  385. 

It  is  objected  that  the  jury,  while  out  of  the  presence  of  the 
court,  on  their  view  of  the  premises,  were  furnished  lunch  at 
a  hotel  in  Evanston,  at  the  expensd  of  the  city,  the  prevailing 
party  to  the  suit,  and  that  fact  having  been  shown  upon  the 
motion  for  new  trial,  the  court  erred  in  not  awarding  tbe 
same.  Tampering  with  juries  by  the  successful  party  litigant, 
or  doing  any  act  out  of  the  presence  of  the  court  which  would 
have  a  tendency  to  bias  or  prejudice  them  in  tbe  considera- 
tion of  the  cause,  will  ordinarily  afford  sufficient  ground  for 
granting  a  new  trial.  No  right  is  more  valuable  to  the  citizen, 
or  more  important  in  the  due  and  orderly  administration  of 
justice,  than  that  jurors  should  be  kept  absolutely  free  from 
anything  that  might  improperly  influence  their  deliberations. 
The  rigidity  of  the  common  law,  by  which  the  jurors  were 
kept  together,  practically  as  prisoners  of  the  court,  until  they 
had  agreed  upon  a  verdict,  (3  Coke's  Litt.  227  b,)  has,  under 
tlie  advanced  conditions  of  society,  been  practically  disre- 
garded by  the  courts.  It  is  now  the  customary  practice  for 
the  court,  in  the  exercise  of  its  sound  discretion,  and  under 
cautionary  directions  as  to  their  duty,  to  allow  the  jury  to  sep- 
arate, pending  the  trial,  (Thompson  &  Mer.  on  Juries,  sec. 
10,  et  8€q,y)  and  to  allow  them  suitable  food,  etc.,  upon  its 
40—150  ILI*. 
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proper  order.  The  parties  are  not,  howeyer,  permitted  to 
show  to  the  jury,  during  their  separation,  unusual  civilities 
and  attentions.  Such  attentions  practiced  by  the  successful 
party,  bis  counsel  or  partisans,  and  which  excite  suspicion 
as  to  the  motive  of  the  party  or  effect  upon  the  jury,  will  or- 
dinarily afford  sufiBcient  ground  for  the  granting  of  a  new 
trial.  Furnishing  the  jury  or  jurors  with  refreshments,  and 
the  like,  by  the  successful  party,  the  extension  to  and  accept- 
ance by  them  of  gratuities,  or,  indeed,  any  other  approach  to 
the  jury  casting  suspicion  that  they  are  tampered  with  or  that 
their  verdict  has  been  improperly  influenced,  not  satisfacto- 
rily explained  away,  will  ordinarily  avoid  the  verdict,  whether 
there  was  any  actual  intent  or  design  to  influence  them  or  not. 
Huston  V.  Vail,  51  Ind.  299 ;  Martin  v.  Moreloek,  32  111.  485  ; 
2  Thompson  on  Trials,  2560-2565,  and  cases  in  note ;  16  Am. 
and  Eng.  Ency.  of  Law,  529,  and  cases  in  npte. 

This  doctrine  is  based  upon  the  ground  that  public  policy 
requires,  and  the  pure  and  orderly  administration  of  justice 
demands,  that  the  jury,  to  whom  the  law  commits  the  rights, 
liberties  and  lives  of  men,  should  be  kept  absolutely  free  from 
suspicion.  The  law  will  not  tolerate  the  slightest  suspicion 
that  the  successful  litigant  has  corrupted  or  improperly  in- 
fluenced the  jury,  or  that  the  jurors  have  been,  directly  or 
indirectly,  tampered  with,  lest  justice  be  subverted  and  its 
administration  be  brought  into  contempt.  It  does  not,  bow- 
ever,  follow,  that  customary  oflSces  of  civility,  and  ordinary 
hospitality  or  courtesy,  extended  by  the  successful  litigant, 
when  not  designed  or  calculated  to  influence  the  juror  or  jurors 
in  their  consideration  of  the  case,  and  which  are  devoid  of 
suspicion,  will  afford  sufficient  ground  for  setting  the  verdict 
aside  and  awarding  a  new  trial.  Tripp  v.  Connurs,  2  Allen, 
556;  Carlisle  v.  Sheldon,  38  Vt.  440;  Eakin  v.  Canal  Co.  4 
Zab.  (N.  J.  L.)  538 ;  Johnson  y.  Green,  17  Neb.  447;  2  Thomp- 
son  on  Trials,  2565. 
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There  was  in  this  case  no  purposed  tampering  with  the 
jury.  The  jurors  were  sent  a  distance  of  twelve  miles,  be- 
tween the  hours  of  ten  and  eleven  o'clock  A.  M.,  to  view  the 
premises.  The  evidence  to  support  the  motion  is  the  affida- 
vit of  one  of  the  jurors,  in  which  it  is  stated  that  the  '^lunch- 
eon was  without  cost  or  charge  to  affiant  or  said  jury,  but 
was,  as  affiant  understood  it,  at  the  request  of  said  Grover" 
(attorney  of  appellee)  "to  said  city  of  Evanston."  Whether 
he  learned  of  the  fact,  or  "understood"  that  the  attorney  of 
appellee  furnished  the  lunch,  before  or  after  the  rendition  of 
the  verdict,  does  not  appear.  The  coanter-affidavits  filed 
satisfactorily  explain  the  alleged  misconduct.  The  affidavit 
of  the  attorney,  which  is  not  controverted,  states :  "Evanston 
is  twelve  miles  away,  and  it  was  necessary  and  convenient 
for  jury  to  go  on  said  road,  and  premises  are  about  three- 
quarters  of  a  mile  from  depot,  and  necessary  for  jury,  in  view- 
ing premises,  to  ride  in  omnibus.  The  jury  were  sent  by  the 
court  between  ten  and  eleven  o'clock  A.  M.,  and  immediately 
after  order  was  entered  by  court  to  make  view,  court  called 
affiant  to  the  bench,  and  stated  to  affiant  that  it  would  be 
impossible  for  jury  to  return  to  Chicago  and  the  court  house 
before  dinner,  and  some  arrangements  should  be  njtade  where 
they  and  bailiff  could  secare  dinner  in  Evanston.  Affiant, 
acting  under  instructions  of  the  court,  (attorney  for  object- 
ors having  left  the  court  room,')  telephoned  to  Quinlan,  at 
Evanston,  one  of  the  managers  of  Avenue  House  in  Evans- 
ton, to  provide  lunch  for  jury  and  bailiff  at  the  expense  of 
said  city  of  Evanston,  in  case  jury  and  bailiff  shall  call  for 
the  same.  Affiant  expressly  instructed  Quinlan  that  no  in- 
formation should  be  conveyed  to  jury  as  to  who  tad  provided 
for  the  lunch  aforesaid,  or  who  had  become  liable  therefor, 
or  who  bad  agreed  to  pay  for  the  same.  Since  trial  of  the 
cause  affiant  has  made  diligent  inquiry  of  said  Quinlan  and 
others,  and  he  is  informed  and  believes,  and  so  states  fact  to 
be,  that  none  of  said  jury  knew  or  were  in  any  manner  in- 
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formed,  prior  to  bringing  in  their  verdict,  as  to  who  had  made 
provisions  for  such  lunch.*'  It  appears  that  the  arrangement 
mas  made  at  the  suggestion  of  the  court,  and  while  it  cannot 
•be  said  that  the  proper  mode  was  adopted,  it  undoubtedly  ab- 
solves counsel  for  appellee  from  any  intentional  wrong-doing. 
It  is  not  shown  affirmatively  that  the  jury,  or  any  of  them, 
knew  before  they  were  finally,  discharged  that  lunch  had  been 
jbrovided  at  the  expense  of  one  of  the  parties,  and  we  can  not 
say,  in  view  of  the  facts  submitted,  that  the  court  erred  in 
holding  that  sufficient  cause  was  not  shown  to  justify  setting 
aside  the  verdict. 

It  is  also  insisted  that  the  verdict  is  not  sustained  by  the 
evidence.  The  objectors  introduced  evidence  tending  to  show 
that  there  were  insufficient  out-lets  provided  for  the  escape  of 
surface  water,  and  that  it  would  accumulate  and  render  the 
•improvement  valueless  to  adjacent  property,  etc.  The  city 
introduced  evidence  tending  to  show  that  a  sewer  already  ex-' 
isted  along  Forest  avenue,  and  which  had  ten  catch-basins, 
and  was  sufficient  for  this  purpose.  It  was  shown  that  at  all 
street  intersections,  four  in  number,  and  at  Lincoln  Place, 
there  were  catch-basins.  There  is  nothing  in  this  record 
tending  to  show  that  the  commissioners  appointed  to  make  an 
estimate  of  the  total  cost  of  the  improvement,  took  into  con- 
sideration other  or  additional  catch-basins.  There  can  be  no 
presumption,  in  the  absence  of  proof,  that  they  based  their 
estimate  upon  anything  other  than  the  specifications  con- 
tained in  the  ordinance. 

There  was,  as  usual,  conflict  in^the  evidence  as  to  benefits 
to  property  affected.  There  is  in  this  record  ample  evidence 
to  sustain  the  finding  of  the  jury.  They  saw  the  witnesses, 
and  had  means  and  opportunity  of  judging  of  their  credi- 
bility and  the  weight  to  be  given  to  their  evidence,  which  we 
do  not  possess.  We  are  not  prepared  to  say  that  the  court 
erred  in  approving  the  verdict. 
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We  have  carefully  examined  the  ingtmctions,  and  find, 
taking  them  as  a  whole,  that  th^y  stated  the  law  with  sub- 
stantial accuracy,  as  applied  to  the  facts  of  the  case.  Slight 
objections  to  the  instructions  given  in  behalf  of  ,the  city  un- 
doubtedly exist,  but  these  are  fully  obviated  and  corrected  by 
those  asked  and  given  at  the  instance  of  the  objectors.  There 
is  in  this  case  no  such  conflict  in  the  instructions  as  that  the 
jury  must  choose  between  them,  and  no  good  purpose  could 
be  served  by  a  consideration  in  extenso  of  the  objections  made. 
Appellants  have,  in  our  opinion,  no  reason  to  complain  of  the 
law  as  given  to  the  jury. 

-  Other  minor  objections  are  raised,  which  we  have  given 
eareful  consideration,  but  do  not  deem  them  of  sufficient  im- 
portance to  warrant  discussion. 

We  find  no  srfch  prejudicial  error  in  this  record  as  will  jus- 
tify reversal  of  the  judgment  of  the  county  court,  and  it  will 

accordingly  be  affirmed. 

Judgment  affirmed. 


^  1150    629j 

The  Cary-Lombard  Lumber  Company  il5Ui2i 

V. 

James  A.  Fullenwider. 

FiUd  at  Ottawa  June  19, 1894. 

1.  Mechanic's  j^iks— statute  to  be  strictly  pursued.  This  court  has 
repeatedly  held  that  the  statute  relating  to  mechanic's  liens  is  to  be 
strictly  pursued,  and  that  a  party  seeking  a  lien  thereunder  must  show 
compliance  with  its  provisions. 

2.  Samb — sub-contractor — section  29  of  Lien  act  construed.  Section 
29  of  the  Lien  act  creates  a  lien  in  favor  of  a  sub-contractor  or  material. 
man,  without  limitation  other  than  that  the  liens  therein  authorized 
shall  not  exceed  the  price  fairly  stipulated  to  be  paid  by  the  owner  to 
tlie  original  contractor  for  the  building  or  improvement  made,  and 
shall  not  exceed  the  amount  of  indebtedness  due  from  the  owner  to 
tbe  original  contractor. 
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3.  /  Same — aeclions  30  and  SI  of  the  act  construed.  The  purpose  of  xec- 
tions  30  and  31  of  the  act  relating  to  mdohanio'a  liens  was  to  require 
notice  to  the  owner,  to  the  end  that  he  should  be  protected  against  liens 
of  which  he  had  no  notice,  and  the  notice  thereby  required  applies  to 
sub -contracts  not  completed  when  it  was  given.  Section  31,  requiriog 
notice  to  be  served  within  forty  days  from  the  completion  of  the  sub- 
contract, is  a  limitation  of  the  time,  beyond  which  notice  will  cease  to 
be  effective  to  protect  the  rights  of  the  sub-contractor  under  section  29 
of  the  act;. 

4. '  Same — time  of  service  of  notice  by  euh-coniractor.  The  notice 
which  a  sub-contractor  is  required  to  give  the  owner,  under  section  31 
of  the  act,  in  order  to  preserve  his  lien,  may  be  given  at  any  time  after 
the  sub-contract  is  made,  and  before  the  expiration  of  forty  days  after 
completion  of  the  sub-contract,  or  forty  days  after  payment  should 
have  been  made  to  the  person  performing  labor  or  furnishing  the  ma- 
terials. 

5.  Same — contra,ct  payable  in  monthly  inatallmenta.  A  contract  vas 
made  for  the  furnishing  of  materials  to  be  used  in  the  erection  of  a 
building,  the  same  to  be  furnished  as  the  work  progressed,  and  to  be 
paid  for  in  monthly  payments,  so  that  all  the  materials  supplied  in  any 
month  were  to  be  paid  for  on  the  first  of  the  next  succeeding  month : 
Held,  that  the  contract  was  an  entire  contract,  and  that  the  sub-con- 
tractor was  not  bound  to  sue  on  each  installment  as  it  fell  due,  in 
order  to  maintain  a  mechanic's  lien,  but  might  wait  until  the  entire 
debt  matured. 

6.  Same — limitation  to  enforcing  aub-contractor^e  lien.  Section  47  of 
the  act  requiring  the  petition  to  enforce  the  lien  created  by  section  89, 
in  favor  of  sub- contractors,  to  be  filed  within  three  months  from  the 
time  of  performance  of  the  sub-contract  or  doing  the  work,  etc.,  as  a 
limitation  law,  does  not  begin  to  run,  in  case  of  a  contract  payable  in 
installments,  until  the  last  installment- matures  or  the  entire  debt 
is  due. 

7.  Same — requiring  statement  of  aub-eontractor.    The  owner,  Inaving 

notice  of  the  claim  of  the  sub-contractor,  may  require  the  statement, 

under  oath,  of  the  contractor,  provided  for  under  section  35  of  tbe  act,         { 

showing  the  persons  employed,  the  sub-contractors,  the  terms  of  the 

sub-contracts,  and  how  much  is  due  to  them,  and  thus  protect  himself 

in  all  settlements  with  the  contractor. 

I 

8.  Corporation— service  of  notice.   A  notice  given  by  a  corporation  | 

claiming  a  mechanic's  lien  as  a  sub- contractor,  is  not  insufficient  be- 
cause signed  by  the  corporation,  by  its  attorney,  and  not  under  the 
corporate  seal. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  L.  G.  Collins,  Judge,  presiding. 

Mr.  IsBAEL  GowEN,  for  the  appellant. 

Mr.  Jambs  A.  Fullbnwidbb,  pro  se,  ^ 

Mr.  Justice  Shops  deliyered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  enforce  a  mechanic's  lien  by  ap- 
pellants for  material  furnished  to  a  contractor  with  appellee, 
who  erected  a  house  for  appellee  upon  certain  lots  of  which 
he  was  owner.  Section  29,  chapter  82,  of  the  statute,  gives 
to  every  sub-contractor,  mechanic,  workman  or  other  person 
who  shall,  in  pursuance  of  the  purposes  of  the  original  con- 
tract between  the  owner  of  auy  lot  or  piece  of  ground  and  the 
original  contractor,  perfoim  any  labor  or  furnish  any  material 
in  building,  altering,  repairing,  etc.,  any  house  or  other  build- 
ing, shall  have  a  lien  for  the  value  of  such  labor  and  materials, 
upon  the  house  and  lot,  etc.  Section  30  of  the  act  provides 
that  the  person  performing  such  labor  or  f umi3hing  material 
shall  cause  a  notice,  in  writing,  to  be  served  on  the  owner  or 
bis  agent,  the  form  of  which  notice  is  prescribed  by  the  stat- 
ute ;  and  it  is  provided  therein  that  such  notice  shall  not  be 
necessary  when  the  sworn  statement  of  ther  contractor,  pro- 
vided for  in  section  35  of  the  act,  shall  serve  to  give  the  true 
owner  notice  of  the  amount  due  and  to  whom  due.  (See  But- 
ler d  McCracken  v.  Gain,  128  111.  23.)  Section  31  of  the  act 
is  as  follows:  "If  there  is  a  contract  in  writing  between  the 
contractor  and  the  sub-contractor,  a  copy  of  said  sub-contract, 
if  the  same  can.  be  obtained,  shall  be  served  with  said  notice 
and  attached  thereto,  which  notice  shall  be  served  within  forty 
days  from  the  completion  of  said  sub-contract,  or  within  forty 
days  after  payment  should  have  been  made  to  the  person 
performing  such  labor  or  furnishing  such  material." 
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We  have  repeatedly  held  that  the  law  is  to  be  strictly  con- 
strued, and  that  a  party  seeking  a  lien  thereunder  must  show 
compliance  with  its  provisions.  BtUler  et  al.  v.  Gain,  mpra, 
and  cases  cited  on  page  27. 

The  principal  difficulty  in  this  case  arises  in  construing  sec- 
tion 31.  It  is  contended^  and  has  been  held  by  the  lower 
courts,  that  to  preserve  a  sub-contractor's  or  material-man's 
right  to  a  lien,  the  notice  must  be  served  upon  the  owner  after 
the  completion  of  the  sub-contract,  or  after  payment  should 
have  been  made  to  the  person  performing  such  labor  or  fur- 
nishing the  material,  and  within  forty  days  after  the  comple- 
tion of  the  sub-contract  or  after  the  maturity  of  payment,  and 
that  a  notice  served  prior  to  completion  of-  the  sub-contract, 
or  prior  to  the  time  when  payment  should  be  made  by  the 
person  performing  the  labor  or  furnishing  the  material,  is  not 
a  compliance  with  the  statute,  and  effective  to  preserve  the 
lien.  In  this  case  it  appears  that,  under  the  sub-contract,, 
appellants,  on  February  2,  1892,  commenced  delivering  to 
the  contractor  and  builder,  lumber  and  material  to  be  used  in 
erecting  the  building.  By  the  contract  all  materials  delivered 
in  one  month  should  be  paid  for  on  the  first  day  of  the  suc- 
ceeding month.  The  lumber  delivered  in  February  amounted 
to  (214.70,  and  the  balance,  amounting  in  gross  to  (1241.45, 
was  delivered  in  March,  April,  May  and  June,  the  last  delivery 
being  on  the  16th  day  of  the  latter  month.  It  is  not  seriously 
questioned  that  this  was  an  entire  contract,  payments  to  be 
made  as  stipulated. 

On  February  8,  six  days  after  the  sub-contract  was  entered 
into,  and  after  the  delivery  of  material  ha^  begun,  appellant 
served  a  notice  upon  appellee,  as  owner,  which,  in  form,  was 
in  strict  compliance  with  the  statute.  It  is  said,  that  to  pre- 
serve the  lien,  the  notice  should  have  been  given  after  the 
completion  of  the  delivery,  June  16,  and  within  forty  days 
thereof,  or  after  and  within  forty  days  of  the  first  day  of  each 
month  in  which  the  lumber  was  delivered,  for  the  payment 
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then  falling  due  under  the  contract.  We  are- not  inclined  to 
adopt  this  construction.  It  is  to  be  observed  that  the  29th 
sec^tion  of  the  statute  creates  the  lien  in  fayor  of  the  sub- 
contractor or  material-man  without  limitation,  other  than  that 
the  liens  therein  authorized  shall  not  exceed  the  price  fairly 
stipulated  to  be  paid  by  the  owner  to  the  original  contractor 
for  the  building  or  improvement  made,  and  shall  not  exceed 
the  amount  of  indebtedness  due  from  the  owner  to  the  origi- 
nal contractor.  (Sec.  33.)  The  purpose  of  sections  30  and 
31  was  to  require  notice  to  the  owner,  to  the  end  that  he 
should  be  protected  against  liens  of  which  he  had  no  notice. 
That  the  legislature  had  this  purpose  in  view  is  clearly  evinced 
by  the  proviso  to  section  30,  that  "such  notice  shall  not  be 
necessary  where  the  sworn  statement  of  the  contractor  pro- 
vided for  in  section  35"  of  the  act  *'shall  serve  to  give  notice 
to  the  true  owner  of  the  amount  due  and  to  whom  due.''  And 
in  the  Butler-Oains  case,  supra,  it  was  held,  that  where  tbe 
contractor  furnished  the  owner  with  a  sworn  statement,  as 
provided  in  section  35  of  the  act,  all  the  purposes  intended 
by  the  notice  provided  for  in  section  30  are  accomplished, 
and  that  the  sub-contractor  or  material-man  would  not  fte 
required  to  serve  the  notice  provided  for  in  the  latter  section. 
It  might  again  be  remarked  that  there  is  nothing  in  the  pre- 
scribed notice  to  indicate  that  the  work  has  been  completed 
or  that  the  money  is  due.     It  is :   "Tou  are  hereby  notified 

that  I  have  been  employed  by to  (here  state  whether 

to  labor  or  furnish  material,  and  substantially  the  nature  of 
the  undertaking,  etc.,)  and  that  I  shall  hold  the  building,  etc., 
liable  for  the  amount  that  is  or  may  become  due  me  on  ac- 
count thereof."  It  is  apparent  that,  within  the  legislative 
contemplation,  the  notice  would  apply  to  contracts  to  labor  or 
furnish  material  in  the  future,  as  well  as  to  sums  of  money 
to  become  due ;  and  while  the  substance  of  the  notice,  or  sub- 
stantial form  of  it,  only,  is  prescribed,  it  clearly  shows  that 
the  attention  of  the  legislature  was  directed  to,  and  the  notice 
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iDtended  to  apply  to,  sub-contracts  not  completed  when  it  was 
given. 

Keeping  in  view  the  purpose  of  requiring  notice  to  enable 
the  sub-contractor  or  material-man  to  enforce  a  lien  upon  the 
building  and  lot,  what  is  fairly  intended  by  the  requirements 
of  section  31,  that  the  notice  shall  be  served  within  forty  days 
from  the  completion  of  the  sub-contract,  etc.  ?  It  was  clearly 
intended  to  place  a  limitation  of  time,  beyond  which  notice 
wolild  cease  to  be  effective  to  protect  the  rights  of  the  sub- 
contractor under  section  29  of  the  statute.  The  legislature 
has  fixed  forty  days  from  or  after  the  completion  of  the  sub- 
contract, or  from  or  after  the  time  payments  thereunder  would 
become  due,  as  the  period  after  which  notice  would  cease  to 
be  effective  to  preserve  the  sub-contractor's  lien.  This  seems 
to  admit  of  no  controversy.  "From  the  completion  of  the  eon- 
tract"  would  necessarily  mean  "after"  the  completion  of  the 
contract.  But  it  will  be  observed  that  the  statute  does  not 
prescribe  that  the  notice  shall  be  served  within  the  forty  days 
from  or  after  the  completion  of  the  contract,  etc.  True,  it 
says  the  "notice  shall  be  serv.ed  within  forty  d^s  from  the 
completion"  of  said  sub-contract ;  but  the  word  "within,"  as 
here  employed,  is  clearly  used  as  a  preposition,  and  in  the 
sense  that  the  service  of  notice  is  to  be  within  the  limit  or 
compass  of  forty  days  after  the  completion  of  the  sub-contract 
or  the  maturity  of  payments  thereunder,  and  not  later.  The 
second  definition  given  by  Webster  is :  "in  the  limits  or  com- 
pass of ;  not  further  in  length  than ;  not  exceeding  in  quan- 
tity ;"  and  the  third :  "inside  the  limits  of ;  not  going  outside 
of;  not  beyond  or  exceeding."  And  it  seems  too  clear  for 
argument  that  the  clause  of  the  statute  is  to  be  read,  that  said 
notice  shall  be  served  not  beyond,  or  later  in  time  than,  forty 
days  after  the  completion  of  the  sub-contract  or  the  maturity 
of  payment.  No  other  construction  is  reasonable,  in  view  of 
the  purposes  and  intent  of  the  legislature  in  requiring  the 
notice  to  be  given.    (Havighorst  v.  Lindberg,  67  HI.  463.)   If 
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the  object  is  to  notify  the  owner,  so  that  he  shall  reserve  in  his 
settlements  with  the  original  contractor  Bu£Bcient  to  discharge 
sab-contractors'  lierxs,  which  would  be  eminently  just  and  in 
accordance  with  the  spirit  of  the  statute,  that  end  is  as  well 
accomplished  by  a  notice  served  before  the  completion  of  the 
work  or  furnishing  of  material,  or  before  the  indebtedness  of 
the  contractor  to  the  sub-contractor  matures,  as  it  would  be 
by  its  subsequent  service.  The  owner,  having  notice  of  the 
claim  of  the  sub-contractor,  may  require  the  statement,  under 
oath,  of  the  contractor,  provided  for  in  section  35  of  the  act, 
showing  the  persons  employed,  the  sub-contractors,  the  terms 
of  the  sub-contracts,  and  how  much  is  due  to  any  of  them, 
and  thus  protect  himself  in  all  settlements  with  the  contractor. 
By  the  36th  section  of  the  act  a  penalty  is  imposed  upon  the 
contractor  for  failure  to  make  such  statement  whenever  re- 
quested. Indeed,  by  the  service  prior  to  the  completion  of 
the  work  the  rights  of  all  parties  are  preserved,  and  this  was 
the  evident  purpose  and  intention  of  the  enactment.  To  hold 
otherwise  would  not  only  do  violetice  to  the  language  of  the 
statute  and  the  evident  purpose  and  intention  of  the  legisla- 
ture, but  would  lead  to  the  grossest  abuses.  In  Butler  et  al. 
Y.  Gain^  supra,  we  held,  and  properly,  that  while  the  owner 
might,  under  section  35  of  the  statute,  require  the  sworn 
statement  from  the  contractor  therein  prescribed  to  be  made, 
yet  he  was  not  obliged  to  do  so,  and  that  to  protect  the  lien 
of  the  sub-contractor,  if  such  sworn  statement  was  not  made, 
the  sub-contractor,  to  protect  himself,  must  give  the  notice  re- 
quired by  sections  30  and  31.  And  it  would  follow,  that  if  the 
sub-contractor  may  not  give  notice  before  the  completion  of 
the  sub-contract,  or  before  the  payment  thereunder  matures, 
a  settlement  between  the  owner  and  the  original  contractor 
before  such  completion  or  maturity  would  be  an  effectual  bar 
to  the  enforcement  of  the  sub-contractor's  lien.  Northwestern 
Jtailroad  Co.  V.  Howison,  81  Va.  125 ;  2  Jones  on  Liens,  sec. 
1286. 
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Further  discussion  need  not  be  indulged.  The  statute 
clearly  contemplates  the  giving  of  notice  at  any  time  after  the 
sub-contract  is  made  and  before  the  expiration  of  forty  days 
from  the  completion  of  the  sub-contract,  or  forty  days  after 
payment  should  have  been  made  to  the  person  performing  the 
labor  or  furnishing  the  material. 

It  is  objected  that  the  notice  was  insufficient,  because  signed 
by  the  sub-contractor  by  its  attorney,  and  without  the  seal  of 
the  corporation:  Whatever  may  have  been  the  holding  form- 
erly, at  common  law,  under  the  rule  as  it  has  been  relaxed  in 
this  country  and  in  England,  the  contention  is  without  merit. 
'*In  this  country,  where  private  corporations  for  every  purpose 
are  so  multiplied  that  their  facility  for  action  has  become  a 
'  matter  of  public  importance,  in  the  language  of  Kent,  (2  Kent's 
Com.  289,)  'the  old  technical  rule  has  been  condemned  as  im- 
politic, and  essentially  discarded.'"  Angell  &  Ames  on  Corp. 
sees.  282,  219 ;  Donehoe  v.  Scott,  12  Pa.  St.  46 ;  Story  on 
Agency,  47-52,  and  cases  cited. 

The  ground  of  demurrer  that  the  bill  was  not  filed  within 
the  time  limited  by  the  statute,  is  also  untenable.  Section  47 
of  the  act  requires  that  the  petition  to  enforce  the  lien  created 
by  section  29  of  the  act  shall  be  filed  within  three  months 
'*from  the  time  of  performance  of  the  sub-contract  or  doing 
the  work  or  furnishing  the  materials,*'  etc*  The  bill  alleges 
a  verbal  contract  between  complainant  and  the  contractor, 
by  which  the  former  was  to  furnish  lumber  to  be  used  in  the 
construction  of  the  building,  "as  the  progress  of  the  building 
required."  It  is  then  alleged  that  the  performance  of  this 
contract  was  completed  June  16.  The  bill  was  filed  August 
25  following,  and  within  three  months  from  the  performance 
of  the  sub-contract,  and  the  contention  is  therefore  without 
force. 

The  notice  given,  as  we  have  seen,  in  compliance  with  the 
statute,  applied  to  all  the  material  delivered  under  the  sub- 
contract, and  the  lien  for  the  amount  accruing  therefor  was 
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in  nowise  affected  by  the  fact  that  by  the  terms  of  the  origi- 
nal sub-contract  it  was  to  be  paid  in  installments.  The  Bub- 
contractor  was  not  required  to  bring  suit  for  each  separate 
installment,  or  within  three  months  of  the  maturity  of  each 
installment,  but  within  three  months  of  the  performance  of 
the  sub-contract. 

We  are  of  opinion  that  the  circuit  court  erred  in  sustaining 
the  demurrer  and  dismissing  the  amended  bill.  The  judg- 
ment of  the  Appellate  Court  and  the  decree  of  the  circuit 
court  are  reversed,  and  the  cause  is  remanded  to  the  circuit 
court  for  further  proceeding  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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ADMISSIONS. 

HEABSAT  KVIDENOB.     * 

Admisaions  and  threat*  of  third  parties.    See  CRIMINAL  LAW,  18. 
ALI6L 

BlTBDSN  OF  PROOF. 

Creating  a  reasonable  doubt.    See  CRIMINAL  LAW,  13, 14. 

AMENDMENTS.  ^ 

Of  dsgiiAratiok. 

1.  After  introduction  of  evidence.  Where  the  defendant  moves 
the  court  to  exolnde  all  of  the  plaintiff's  evidence,  the  latter  may, 
by  leave  of  court,  amend  his  declaration.    Grimea  v.  miliary,  141. 

Of  BHili  OF  BXGEPTIONB. 

2.  How  made— preserving  the  record.  See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTION.  2  to  7. 

DiSCBBTION  or  THE  COUBT. 

3.  Amending  the  bill  on  hearing.    See  CHANCERY,  1. 
ANNEXATION  OF  TERRITORY. 

To  A  CITT  OB  VIIiLAOE. 

A  question  of  policy— whether  reviewable.  See  MUNICIPAL  COR* 
PORATIONS.  6,  7,  8. 

APPEALS  AND  WRITS  OF  ERROR. 
Who  may  PROSBOtrTE. 

1.  Parties  in  interest.  One  not  a  party  to  a  decree,  authorizing 
an  administrator  to  sell  lands  to  pay  debts  of  the  intestate,  and  who 
is  not  shown  in  any  way  to  have  any  interest  in  the  subject  matter 
of  the  litigatioD,  can  not  maintain  an  appeal  or  writ  of  error  to  re- 
verse the  decree.  Louisville,  Evansville  and  8t.  Louis  Consolidated 
Railroad  Co.  v.  Surwald,  394. 
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2.  It  is  a  familiar  rule  Urnt  a  party  can  not  complain  of  a  judg- 
ment or  decree  which  does  not  affect  him  or  his  property  in  some 
manner.  As  a  general  rule,  a  writ  of  error  should  be  sued  out  in 
the  same  names  in  which  the  proceedings  in  the  circuit  or  trial 
court  were  conducted.  Louisville,  Evaneville  and  8t.  Louie  Cm- 
aolidated  Railroad  Co,  v.  Suritald,  394. 

3.  Laying  out  a  highway—trial  de  novo.    See  HIGHWAY8, 8. 

IlITERZiOGUTOBY  ORDER. 

4.  Whether  appeal  lies — order  to  produce  books.  An  order  of 
court  requiring  a  defendant  to  place  his  private  books  in  the  hands 
of  its  clerk,  that  they  may  be  inspected  by  the  plaintiff  and  his 
attorney,  with  leave  to  examine  the  same  and  take  copies  of  the 
entries  therein,  to  enable  them  to  prepare  for  trial,  is  not  a  final 
judgment,  reviewable  on  appeal  or  writ  of  error,  when  no  steps  tra 
taken  in  execution  of  such  order.    Lester  v.  People,  408. 

5.  Judgment  imposing  a  fine  for  contempt  of  court.  But  if  the 
court,  on  defendant's  refusal  to  comply  with  such  order,  attempts 
to  enforce  the  same  by  the  imposition'^of  a  fine,  with  an  order  for 
an  execution  for  its  collection,  or  by  a  definite  term  of  imprison- 
ment, as  for  a  contempt  of  court,  the  judgment  of  the  court  impos- 
ing such  fine  or  imprisonment  will  be  final,  and  an  spi>eal  will  lie 
from  it.    Ibid.  408. 

OONBTRUOTIOK  OP  CONSTITUTION  INYOIiVKD. 

6.  Appeal  lies  directly  to  this  court.  Where  the  construction  of 
a  constitutional  provision  is  involved  in  an  order  or  proceeding, 
an  appeal  lies  directly  from  the  trial  court  to  this  court.  Ibid.  408. 

Vaiiiditt  op  a  statute. 

7.  Whether  involved — certiorari.  In  a  proceeding  by  certiorari 
to  quash  the  proceedings  of  a  village  board  of  trustees  in  annexing 
territory  to  the  village,  the  court  was  asked  to  hold  as  law  that  the 
act  under  which  the  proceeding  was  had  was  unconstitutional  and 
void,  which  was  refused :  Held,  that  the  validity  of  a  statute  wu 
involved,  and  this  court  had  jurisdiction  of  an  appeal  taken  di- 
rectly to  it.     Whittaker  et  al.  v.  Village  of  Venice  et  al.  195. 

What  matters  to  be  considered. 

8.  Absence  of  bill  of  exceptions.  In  the  absence  of  a  bill  of  ex- 
ceptions this  court  can  not  consider  the  correctness  of  the  rulings 
of  the  trial  court,  except  such  errors  as  appear  upon  the  face  of 
the  record  proper.    Helmuih  et  al.  v.  Bell  et  al.  263. 

9.  No  certificate  of  evidence  or  bill  of  exceptions.  Where  no  cer- 
tificate of  evidence  and  no  bill  of  exceptions  are  preserved  in  the 
record  of  a  chancery  suit,  this  court  will  be  confined  to  the  finding 
of  facts  in  the  decree  alone.    Dawson  et  al.  v.  Vickery,  398. 
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[iS  AND  WRITS  OF  ERROB. 
MATTBBS  TO  BE  OONSIDERBD.    Continued. 

'.  Amount  of  damages — a  question  of  fact.  The  amount  of  dam- 
3  sustained  by  the  plaintiff  in  an  action  at  law  is  a  question  of 
,  which  is  not  open  for  consideration  in  this  court.  West  Chi- 
>  Railroad  Co.  v.  Bode,  396. 

Excessive  damages— former  decisions.  The  ruling  of  this 
rt  in  Illinois  Central  Railroad  Co.  v.  Welch,  52  IIJ.  183,  and  Chi- 
0  and  Northwestern  Railway  Co.  v.  Jackson,  55  id.  492,  holding 
;  this  court  might  pass  upon  the  fact  whether  the  damages 
xded  are  excessive,  was  made  before  the  passage  of  the  statute 
Ling  the  finding  of  facts  by  the  Appellate  Court  conclusive 
>n  this  court.    Ibid.  396. 

BWENO  QT7ESTIONS  OF  FACT. 

I.  Settlement  of  a  guardian's  account.  The  finding  of  the  facts 
:he  Appellate  Court  in  respect  to  the  settlement  of  a  guardian's 
ounts  is  not  conclusive  on  this  court  on  appeal  from  that  court, 
this  court  may  adjudicate  in  respect  to  controverted  questions 
act.    Rawsqn  v.  Corbett  et  al.  466. 

i.  Negligence  of  deceased  a  qttesHon  of  fact.  In  an  action  by 
administrator  of  a  deceased  person,  against  a  railway  company, 
negligently  causing  the  death  of  the  intestate,  the  negligence 
the  deceased  is  a  question  of  fact,  settled  conclusively  by  the 
gment  of  the  Appellate  Court  in  affirming  the  judgment  of  the 
A  court.  Lake  Shore  and  Michigan  Southern  Railway  Co.  v.  HeS' 
ns,  546. 

^  Excessive  damages.  On  appeal  from  the  Appellate  Court  it  can 
;  be  assigned  for  error  that  the  damages  are  excessive.  Ibid.  546. 

L^IjS  from  the  AFFEIiliATE  COURT. 

5.  Questions  presented — as  shown  by  the  opinion.  On  appeal 
m  the  Appellate  Court  this  court  can  not  consider  the  opinion 
that  court  for  the  purpose  of  showing  that  the  judgment  of  af- 
nance  of  the  trial  court  was  in  reality  the  result  of  its  finding  that 
jre  was  no  bill  of  exceptions  properly  in  the  record.  Ibid.  546. 
OiLATE  Court. 

6.  Recital  of  facts  in  the  final  order.  If  the  Appellate  Court  af- 
ns  the  judgment  of  the  trial  court  because  of  the  incompleteness 
the  record,  without  a  consideration  and  determination  of  the 
rors  assigned,  it  should  recite  that  fact  in  its  final  order,  so  as  t-o 
ssent  the  question  thus  arising,  to  this  court  on  further  appeal, 
id.  546. 

L7.  Duty  to  pass  upon  the  errors  assigned.  Where  the  bill  of 
ceptions  is  properly  certified  that  it  contains  all  the  evidence. 
Is  the  duty  of  the  Appellate  Court  to  consider  and  determine  the 

41—150  Inii. 
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APPEALS  AND  WBITS  OF  ERROR.    Appbllatb  Coubt.    Continfud, 
errors  assigned,  and  it  will  be  error  to  refuse  to  pass  upon  them. 
Chicago,  Milwaukee  and  8L  Paul  Railway  Co,  v.  Walsh,  607. 
Remittitub. 

18.  In  the  Appellate  Court— judgment  for  the  remainder.  A  plain- 
tiff in  an  action  sounding  in  damages,  on  appeal  to  the  Appellate 
Court,  and  after  an  order  of  reversal,  on  his  motion  had  the  judg- 
ment of  reversal  set  aside,  and  entered  a  remittitur  of  one-hall  of 
the  amount  of  the  verdict,  whereupon  the  Appellate  Court  entered 
judgment  for  the  balance  of  the  amount :  Held,  that  the  Appellate 
Court  was  authorized  to  allow  the  remittitur,  and  that  in  so  dohig 
and  entering  judgment  for  the  remainder  there  was  no  eiror. 
North  Chicago  Street  Railroad  Co,  v.  Wrixon,  532. 

Bmii  OP  EXOEFTION8. 

19.  Incorporating  in  the  transcript  of  the  record.  The  original 
bill  of  exceptions  can  not  be  used  as  a  part  of  the  transcript  of  the 
record,  on  appeal,  without  agreement  of  the  parties.  Lake  Shore 
and  Michigan^Southern  Railway  Co.  v.  Hessiona,  546. 

20.  Stipulation  to  use  original  bill  of  exceptions  in  the  transcript. 
The  parties  to  a  suit  filed  in  the  office  of  the  clerk  of  the  circnit 
court,  in  the  cause,  this  stipulation :  'It  is  hereby  stipulated  and 
agreed  that  the  original  bill  of  exceptions,  instead  of  a  copy,  may 
be  used  in  making  up  the  record  in  the  above  entitled  caiue:* 
Held,  that  the  use  of  the  original  bill  of  exceptions  was  in  making 
up  the  transcript  of  the  record  for  the  Appellate  Court,  and  not 
the  record  of  the  trial  court.    Ibid.  546. 

21.  Where  the  parties  file  in  the  trial  court  a  stipulation  that  the 
original  bill  of  exceptions  may  be  used  in  making  up  the  record,         | 
and  such  bill  is  embodied  in  the  transcript  of  the  record,  on  appeal         | 
to  the  Appellate  Court,  and  the  parties  submit  the  case  upon  its         j 
merits,  without  objection  to  the  original  bill  of  exceptions,  it  was         I 
heldf  it  was  agreed  that  such  bill  of  exceptions  should  be  incorpo- 
rated into  the  transcript  of  the  record  to  be  used  on  the  appeal. 
But  if  it  were  otherwise,  the  appellee,  by  failing  to  object  to  the 
transcript  in  the  Appellate  Court,  and  submitting  the  cause  in  that 
court  on  its  merits,  waived  the  objection  that  the  original  bill,  in- 
stead of  a  copy,  was  used.    Ibid.  546. 

Petition  for  behearing. 

22.  Effect  on  judgment.  The  filing  of  a  petition  for  a  rehearing, 
under  the  rules  of  this  court,  will  have  no  greater  e£fect  than  to 
stay  the  execution  of  the  judgment  pending  the  petition,  and  the 
overruling  of  the  petition  will  leave  the  judgment  in  full  force  aa 
of  the  date  of  its  rendition.    Lester  v.  People,  408. 
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APPLICATION  OF  PAYMENT.     See  PAYMENT,  1. 
ARSON.     See  CRIMINAL  LAW,  13, 16. 17. 

ASSIGNMENT. 

Of  CH08ES  m  action. 

1.  No  particular  form  required,  Ip  order  to  constitute  a  valid 
assignment  of  a  debt  or  other  chose  in  action,  In  equity,  no  par- 
ticular form  of  words  is  necessary.  Any  words  are  sufficient  which 
show  an  intention  of  transferring  or  of  appropriating  the  chose  in 
action  to  the  aissignee  for  a  valuable  consideration.  Savage  v. 
Or  egg,  161. 

2.  For  collection — rights  of  assignee — collection  of  claim  by  as- 
signee.  A,  the  owner  of  a  claim  against  a  bank,  made  an  agreement 
with  B,  an  attorney,  and  one  C,  by  which  B  was  to  bring  suit 
against  the  bank  in  the  name  of  A  for  the  use  of  C,  and  C  was  to 
advance  money  to  prosecute  the  suit  and  pay  costs  and  expenses* 
The  money  was  to  be  collected  by  B,  and  after  deducting  certain 
expenses  and  fees,  the  residue  of  the  money  was  to  be  paid,  one- 
half  to  A  and  the  other  half  to  C :  Heldy  that  C  had  a  valid,  sub- 
sisting interest,  which  he  might  properly  transfer  or  assign  to 
another,  at  least  in  equity,  so  as  to  enable  the  assignee  to  collect 
the  proceeds  of  the  claim.    Ibid.  161. 

3.  Acceptance— exempt  from  garnishment.  Where  an  entire  claim 
in  the  hands  of  an  attorney  for  collection  is  sold  and  assigned  by 
a  debtor  to  his  creditor,  no  formal  acceptance  by  the  attorney  is 
required  in  order  to  pass  the  debtor's  interest  therein  and  place 
the  same  beyond  the  reach  of  garnishment  by  other  creditors,  and 
the  fact  that  the  claim  may  not  be  assignable  at  law  will  not  pre- 
vent the  debtor  from  making  an  equitable  assignment  of  the  same, 
which  may  be  enforced  and  protected  in  a  court  of  law.    Ibid.  161. 

For  thk  benefit  of  creditors. 

4.  What  constitutes— preferring  creditors.  See  INSOLVENT 
DEBTORS,  1  to  5. 

ATTORNEY  AT  LAW. 
Defrauding  hib  cijIENT. 

Taking  deed  to  defraud  creditors.    See  FRAUD,  1,  2. 

ATTORNEY'S  FEE. 
For  stating  an  account. 

Between  guardian  and  ward—allovance.  See  GUARDIAN  AND 
WARD,  4. 
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ATTORNEY  GENERAL. 

RePBESENTATIYE  of  the  PUBIilC. 

1.  In  the  execution  of  a  public  trust.  Where  the  public  is  inter- 
ested  in  the  execution  of  a  trust,  the  Attorney  General  is  a  propei 
party,  either  plaintiff  or  defendant,  as  the  representative  of  the 
public.    Attorney  General  y.  Newberry  Library,  229. 

BANES  AND  BANKERS. 
Bank  ohece.     . 

1.  Assignment  '^for  deposit" — charging  back  to  depositor  for  non- 
payment. The  payee  of  a  check  indorsed  the  same  to  his  bankei 
"for  deposit, *•  to  be  placed  to  the  depositor's  credit,  and  sent  the 
same  by  mail  to  his  banker.  On  receipt  of  the  check  the  bankei 
gave  the  depositor  credit,  on  accoimt,  for  its  amount.  The  banker, 
after  placing  on  the  check,  "For  collection  and  return,"  forwarded 
it  to  the  drawer  for  payment :  Held,  that  the  deposit  of  the  check 
was,  in  legal  effect,  a  negotiation  of  the  same,  so  as  to  vest  the  legal 
title  in  the  banker,  with  the  right,  on  his  part,  to  charge  it  back 
to  the  depositor  in  case  it  was  not  paid  on  presentinent,  and  that 
the  credit  given  the  depositor  in  his  account  was  a  sufficient  con- 
sideration for  the  assignment.  American  Trust  and  Savings  Bank 
V.  Oueder  &  Paeschke  Manf.  Co,  336. 

%.    Proof  of  possession.    See  EVIDENCE,  14. 
Embezzlement. 

3.  Act  of  June  4, 1879,  construed.  The  first  section  of  the  "Act 
for  the  protection  of  bank  depositors,**  approved  June  4, 1879,  which 
makes  the  failure  or  suspension  of  any  bank  or  banker  within 
thirty  days  after  receiving  any  deposit,  prima  facie  evidence  of 
an  intent  to  defraud,  on  the  part  of  such  bank,  ^tc,  does  not  apply 
exclusively  to  criminal  prosecutions  under  the  act,  but  applies  to 
civil  proceedings  as  well,  wherever  acts  done  in  contravention  of 
that  section  are  the  subject  of  judicial  investigation.    Ibid.  336. 

4.  The  statute  making  it  embezzlement  for  an  insolvent  banker 
to  receive  on  deposit  from  a  depositor  not  indebted  to  him  'any 
money,  check,  draft,  bill  of  exchange,  stocks,  boiids  or  other  valu- 
able thing  which  is  transferable  by  delivery,"  embraces  in  its  terms 
checks  not  transferable  by  delivery,  merely.  The  words  "trans- 
ferable by  delivery,"  were  intended  to  qualify  the  words  'other 
valuable  thing."  So  the  receiving  on  deposit  of  any  check,  draft 
or  bill  of  exchange,  whether  transferable  by  delivery  or  by  in- 
dorsement, is  within  the  meaning  of  the  statute*    Ibid.  336. 

BOOKS  AND  PAPERS. 
Pboduction  fob  inspection. 

In  preparation  ,for  trial-border  of  court.  See  EVIDENCE,  15  to  18. 


Digitized  by  VjOOQ IC 


IND£X.  645 

BOUNDARIES. 

DlYISION  IjINE. 

1.  Eatabliahed  by  parol  agreement — irhen  conclusive.  A  parol 
agreement  as  to  a  division  line  between, two  tracts  of  land,  not  fol- 
lowed by  possession  in  accordance  with  such  line,  will  not  pass 
title,  or  authorize  ejectment  by  one  party  against  the  other.  Berg- 
hoefer  v.  Frazier,  bll. 

2.  It  is  well  established  that  the  owners  of  adjoining  tracts  of 
land  may,  by  parol  agreement,  settle  and  establish,  permanently, 
a  boundary  line  between  their  lands,  which,  when  followed  by 
possession  according  to  the  line  so  agreed  upon,  is  binding  and 
conclusiye  between  them  and  their  grantees.    Ibid.  577. 

3.  In  such  case,  the  line  is  established,  not  by  transfer  of  title  of 
either  to  the  other,  as  that  can  only  be  done  by  deed  properly  exe- 
cuted, but  such  settlement  determines  the  location  of  the  existing 
estate  of  each,  and,  when  followed  by  possession  and  occupancy, 
binds  them,  not  by  way  of  passing  title,  but  as  determining  the 
true  location  of  the  line  between  their  lands.    Ibid.  577. 

4.  Estoppel  to  dispute.  Where  the  owners  of  adjoining  premises 
have  agreed  upon  the  line,  or  agreed  upon  a  mode  by  which  it 
shall  be  determined,  and  have  accepted  and  acquiesced  in  it  by 
the  unequivocal  act  of  taking  possession  according  to  the  line, 
they  and  their  grantees  are  estopped  from  afterwards  disputing  it. 
Ibid.  577. 

CERTIORARI.  '^ 

Object  of  the  writ. 

1.  Trial  by  the  record  alone.  The  object  of  the  common  law  writ 
of  certiorari  is  to  bring  up  the  record  of  a  proceeding  from  an  in- 
ferior to  a  superior  tribunal.  When  the  return  is  made  the  superior 
tribunal  tries  the  case,  not  upon  the  allegations  of  the  petition,  nor 
upon  any  issue  of  fact,  but  by  the  record  alone,  and  upon  the  in- 
8i)€Ction  thereof.  It  is  the  duty  of  the  court  to  determine  whether 
the  inferior  court  had  jurisdiction,  and  whether  it  exceeded  its 
jurisdiction,  or  otherwise  proceeded  in  violation  of  law.  Whit- 
taker  et  al.  V.  Village  of  Venice  et  al,  195. 

2.  Mode  of  trial— judgment.  The  purpose  of  the  writ  is  to  have 
the  entire  record  of  the  inferior  tribunal  brought  before  the  su- 
perior court,  to  determine  whether  the  former  had  jurisdiction,  or 
has  exceeded  its  jurisdiction,  or  has  failed  to  proceed  according  to 
the  essential  requirements  of  the  law.    The  trial  is  solely  by  in- 

^  spection  of  the  record,  no  inquiry  as  to  any  matter  not  appearing 
by  the  record  being  permissible;  and  if  the  want  of  jurisdiction 
or  illegality  appears  by  the  record,  the  proper  judgment  is  that  the 
record  be  quashed.    Smith  v.  Comrs.  of  Highways  et  al,  38o, 
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CERTIOIIARI.     Continued. 
When  the  wbit  lies. 

3.  The  common  law  writ  of  certiorari  may  be  awarded  to  all  in- 
ferior tribunalR  and  jurisdictions,  when  it  appears  that  they  have 
exceeded  the  limits  of  their  jnrisdiction,  as,  in  cases  where  they 
have  proceeded  illegally,  and  no  appeal  is  allowed,  and  no  other 
mode  is  provided  for  reviewing  the  proceedings.  Smith  v.  Comts. 
of  Highvays  et  al.  385. 

4.  When  not  the  proper  remedy — matters  conaidered.  Where  the 
controversy  involves  the  investigation  of  facts  not  appearing  in 
the  record,  certiorari  is  not  tlie  proper  remedy.  When  brought  to 
test  the  legality  of  proceedings  to  lay  out  a  highway,  a  former  pro- 
ceeding for  the  laying  out  of  a  road  ovbr  the  same  route  is  not  a 
part  of  the  record  sought  to  be  reviewed,  and  can  not  be  consid- 
ered.   Ibid.  385. 

5.  Proceedings  of  an  inferior  tribunal  can  not  be  brought  before 
the  circuit  court  for  review  upon  writ  of  certiorari  when  this  right 
of  review  exists  upon  appeal,  and  if  a  writ  be  im providently  issued 
in  such  case  it  should  be  dismissed.  Wright  v.  Highway  Comrs.of 
the  Town  of  Carrollton,  138. 

6.  While,  by  the  adoption  of  the  common  law,  we  have  adopted 
the  common  law  remedy  by  certiorari^  the  law  is,  that  such  writ  wiU 
lie  only  where  no  appeal  or  other  mode  of  directly  reviewing  the 
proceeding  of  the  inferior  tribunal  is  provided  by  law.    Ibid.  138. 

7.  The  act  of  an  inferior  tribunal  which  can  be  reviewed  on 
certiorari  by  a  superior  tribunal  must  be  judicial  or  quasi  judicial 
in  its  character.  The  act  to  be  reviewed  must  not  be  legislative  or 
ministerial.     Whittaker  et  al,  v*.  Village  of  Venice  et  al.  195. 

8.  The  action  of  the  board  of  trustees  in  annexing  territory  to 
a  village  under  section  1  of  "An  aot  to  provide  for  annexing  and  ! 
excluding  territory  to  and  from  cities,  towns  and  villages,  and  to  | 
unite  cities,  towns  and  villages,"  approved  April  10,  1872,  is  not 
such  judicial  action  as  will  authorize  a  review  of  the  proceeding 

by  certiorari.    Ibid.  195. 

9.  Upon  the  return  of  the  record  the  court  has  no  power  to  form 
and  try  an  issue  of  fact  in  regard  to  the  jurisdiction  of  the  inferior 
tribunal,  nor  to  review  the  testimony  heard  below,  nor  to  inqnire 
into  the  coiTeotness  of  the  decision  on  that  testimony.  The  trial 
is  confined  to  the  record,  and  extrinsic  evidence  is  inadmissible. 
Ibid.  195'. 

CHANCERY. 

AMENDMENTS. 

1.  Discretion  of  the  court— amending  bill  on  the  hearing.  It  ifl 
within  the  discretion  of  the  court  to  allow  a  complainant  to  amend 
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CHANCERY.    Amendments.    Continued. 

his  bill  on  the  hearing,  where  the  amendment  works  no  injustice 
or  hardship  to  the  defendant.  Where  the  record  shows  that  the 
defendant  is  also  granted  leave  to  amend  his  answer,  and/  it  does 
not  appear  that  any  exception  was  taken  to  the  ruling  of  the  court 
overruling  the  objection  to  the  complainant's  amending  his  bill, 
or  that  any  suggestion  was  made  of  surprise  or  of  the  necessity  of 
a  continuance,  and  there  is  nothing  in  the  record  to  show  that  the 
defendant  was  injured  by  the  action  of  the  court,  it  can  not  be  said 
that  there  was  any  abase  of  discretion,  or  error,  in  permitting  the 
amended  bill  to  be  filed.    Koch  et  al.  v.  Roth,  212. 

JUBISDIGTION. 

2.  To  construe  an  instrument  creating  a  trust.  It  is  one  of  the 
well  recognized  functions  of  courts  of  equity,  whenever  there  is 
any  bona  fide  doubt  as  to  the  true  meaning  of  an  instrument  creat- 
ing a  trust,  to,  at  the  suit  of  the  trustee  brought  for  that  purpose, 
give  a  judicial  construction  to  the  instrument,  and  direction  to 
the  trustee  as  to  his  powers  and  duties  thereunder.  Attorney  Gen^ 
eral  v.  Newberry  Library ,  229. 

3.  Waiver  of  right  to  question.  Where  a  court  of  equity  obtains 
jurisdiction  of  the  parties  and  the  subject  matter,  it  will  not  pass 
upon  the  accounts  of  the  parties  by  piecemeal ;  and  when  the  de- 
fendant takes  issue  in  respect  of  claims  of  Indebtedness  against 

-  him,  and  answers  on  the  merits,  he  will  waive  all  right  he  may  have 
had  to  question  the  jurisdiction  of  the  court.  Herrick  v.  Lynch 
et  al  283. 

4.  Concurrent — courts  of  law  and  equity.  It  is  a  familiar  rule  that 
courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law 
on  questions  of  frauci,  and  the  court  which  first  acquires  jurisdic- 
tion will  retain  it  until  the  litigation  is  finished.  Orand  Tower 
and  Cape  Girardeau  Railroad  Co,  v.  Walton,  428. 

5.  Obtained  for  one  purpose — retained  for  all  purposes.  Where  a 
cross-bill  is  filed  in  a  suit  for  the  specific  performance  of  a  con- 
tract to  make  a  deed,  and  the  defendant  files  his  cross-bill  charg- 
ing that  the  contract  was  procured  by  fraud  and  false  promises 
and  representations,  this  will  clothe  the  court  of  equity  with  au- 
thority to  adjudicate  upon  these  matters;  and  such  court  will  have 
the  right,  if  necessary,  to  do  complete  justice  between  the  parties, 
and  to  settle  and  determine  legal  as  well  as  equitable  rights.  In 
other  words,  when  equity  acquires  jurisdiction  it  will  retain  the 
case,  and  settle  all  questions  incident  to  the  relief  sought  by  the 
bill.    Ibid.  428. 

CBOSS-BIIiL. 

6.  Whether  germane  to  the  original  bill.  On  bill  to  foreclose  a 
mortgage,  in  which  a  subsequent  purchaser  of  the  premises  is 
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made  a  party  defendant,  a  cross-bill  by  the  mortgagor,  seeking  to 
have  his  conveyance  to  the  defendant  set  aside  on  the  groand  o( 
fraud  and  failure  of  consideration,  is  proper,  for  the  purpose  of 
determining  who  has  the  right  of  redemption.  Davson  el  aL  v. 
Vickery,  398. 

7.  While  it  is  true  that  a  cross-bill  must  relate  to  the  subject 
matter  of  the  original  bill,  it  is  not  essential  that  the  facts  showing 
the  relief  sought  by  one  defendant  against  another  should  appear 
from  the  original  bill.    Ibid.  398. 

Laohss. 

8.  Must  be  pleaded.  A  defendant  can  not  assign  for  error  the 
failure  of  the  court  to  dismiss  a  bill  on  the  ground  of  laches,  when 
no  such  defense  has  been  set  up  in  the  court  below  by  plea  or 
answer.    Ibid.  398. 

Bpeoifio  pebfobmancb. 

9.  Contract  for  a  deed  for  a  right  of  way — eross^bill  charging 
fraud.  Where  a  railway  company  has  a  valid  contract  for  a  deed 
for  its  right  of  way,  a  court  of  equity  is  the  appropriate  tribunal  to 

,  decree  a  deed  in  pursuance  of  the  contract.  And  when  such  relief 
is  sought  by  an  original  bill,  the  land  owner  may  file  his  cross-bill, 
charging  fraud  in  procuring  the  agreement  upon  which  the  com- 
pany seeks  a  decree  of  specific  performance.  Grand  Tower  and 
Cape  Girardeau  Railroad  Co.  v.  Walton,  428. 

10.  Where  an  agreement  to  convey  a  strip  of  land  for  a  railroad 
right  of  way  over  certain  lands,  fixing  no  definite  line,  was  pro- 
cured to  be  executed  upon  the  representations  and  promises  of  the 
agents  of  the  road  that  the  road  should  be  located  along  a  definite 
and  fixed  line  and  along  the  bank  of  a  slough,  and  after  the  agree- 
ment to  release  the  right  of  way  the  promises  and  representationa 
were  disregarded  and  the  road  was  built  on  a  different  route,  it  was 
held,  that,  owing  to  the  fraud  practiced  by  the  railway  company, 
a  court  of  equity  would  not  decree  specific  performance  of  the 
agreement,  and  that  a  cross-bill  setting  up  fraud  was  not  without 
equity.    Ibid.  428. 

Pabties. 

11.  Attorney  General — as  representative  of  the  public.  See  AT- 
TORNEY GENERAL,  1. 

Pbactice. 

12.  Preserving  the  evidence.  See  APPEALS  AND  WRITS  OF 
ERROR,  9. 

SETTreO  ASIDE  FOBFEITUBE. 

13.  Declared  against  insane  persons.  See  INSANE  PERSONS,  2, 3. 
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CH0SE8  IN  ACTION. 
Assignment. 

Rights  of  ctsaignee.    See  ASSIGNMENT,  2,  3. 

COLLATERAL  SECURITIES. 
Payment  op  debt. 

1.  Right  of  debtor  to  return  of  all  collaterals.  Where  a  debtor 
gives  his  note,  secured  by  deed  of  trust,  for  a  debt,  as  collateral 
security,  and  afterward,  and  as  a  further  security,  assigns  to  the 
creditor  a  mortgage  given  to  him  on  the  same  premises,  covenant- 
ing therein  that  he  has  the  right  to  make  such  assignment,  such 
debtor  will  only  be  bound  to  pay  the  indebtedness  for  which  the 
collaterals  were  given,  and  upon  such  payment  he  will  be  entitled 
to  a  surrender  of  both  collaterals.    Qage  v.  McDermid,  598. 

CONSIDERATION. 
In  a  deed. 

Recitals  subject  to  explanation.    See  CONVEYANCES,  2,  3. 

CONSTITUTIONAL  LAW. 

PRODT7GTION  OF  BOOKS  AND  PAPEBS. 

Order  of  court  therefor.    See  EVIDENCE,  15  to  18. 

CONTEMPT  OF  COURT. 
Natube  of  pboceedinos. 

Order  to  produce  books  and  papers— appeal.  See  CRIMINAL 
LAW,  28  to  32. 

CONTINUANCE. 
Motion  denied. 

1.  Where  not  supported  by  affidavit.  On  the  contest  of  an  elec- 
tion for  the  organization  of  a  village,  a  ballot  of  a  voter  was  in- 
formal, being  "Against  corporation,"  instead  of  "Against  village 
organization  under  the  general  law."  After  this  fact  was  discovered 
by  those  contesting,  and  during  the  trial,  they  asked  the  court  to 
postpone  the  trial,  to  enable  them  to  produce  the  voter  to  explain 
his  vote,  but  the  application  was  not  based  upon  any  affidavit  show- 
ing diligence  in  producing  the  voter  as  a  witness,  or  excuse  for 
the  want  of  diligence  :  Held^  that  the  postponement  was  properly 
denied.    People  ex  rel.  v.  Hanson  et  al,  122. 

CONTRACTS. 

CONTBACT  OF  RALE. 

1.  Purchaser  to  pay  indebtedness  of  vendor — discounting  claims 
— right  of  vendor  to  the  benefit  thereof.  A,  failing  to  succeed  in  the 
brewery  business,  entered  into  an  agreement  with  B,  C  and  D,  by 
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which  a  company  was  to  be  formed,  and  the  property  of  a  was  to 
be  turned  over  to  the  company  so  formed  and  his  debts  discharged. 
Stock  was  to  be  issued  to  the  amount  of  $9000,  of  which  $2000  was 
to  be  given  to  A,  and  he  was  to  be  employed  by  the  company.  The 
value  of  the  property  turned  over  by  him  was  $14,000,  or  $yOOO  oTer 
and  above  a  mortgage  on  the  property.  The  stock  received  by  A 
represented  to  him  $2000  of  its  value.  The  others  did  not  pay  lull 
value  for  their  stock.  They  received  $7000  in  stock,  representing 
$7000  in  value  of  the  property.  For  this  they  paid  $7000  of  A's  debU 
with  only  $1415.27,  imder  a  settlement  with  A's  creditors :  Held, 
that  they  could  not  retain  the  discount,  but  must  accoim.t  to  A  for 
the  same.    Kock  et  al.  v.  Roih,  212. 

2.  The  purchase  money  agreed  to  be  paid  was  $14,000,  and  after 
applying  the  stock  issued  to  A,  his  remaining  indebtedness  wu 
$12,000,  being  $oOOO  due  on  the  mortgage  and  $7000  of  other  debts 
of  A.  B  and  the  corporation  paid  this  sum,  on  settlement  with  the 
creditors  of  A,  with  $4415.27 :  Held,  that  B  and  the  corporation 
were  liable  to  A  for  the  amount  of  this  discount  at  which  they  set- 
tled the  indebtedness  agreed  to  be  paid,— in  other  words,  they  were 
liable  to  A  for  the  difference  between  $7000  and  $1415.27,  to- wit, 
$2584.73.    Ibid.  212. 

3.  Contttrued— payment  of  debts  of  vendor.  A,  the  owner  of  lots 
having  a  brewery  thereon,  sold  the  real  estate  to  B  for  $13,000,  and 
personal  property  connected  with  the  brewery  for  $1000,  the  price 
to  be  paid  as  follows :  $2000  in  shares  of  stock  in  a  brewery  com- 
pany as  soon  as  organized,  and  the  remainder  to  be  by  B  applied 
on  the  debts  of  A,  including  a  mortgage  of  $3000  on  the  lots  sold. 
The  company  was  formed  and  the  lots  conveyed  to  the  company. 
A  received  his  stock  and  applied  $1000  thereof  in  payment  of  the 
personal  property  and  a  like  sum  toward  payment  of  the  $13,000, 
leaving  a  remainder  of  $12,000.  A's  debts  amounted  to  $12,000. 
There  were  ninety  shares  of  stock  issued  in  all,  of  the  value  of 
$9000 :  Heldf  that  the  stock  issued  to  A  was  subject  to  its  proportion 
of  the  burden  of  the  incumbrance.    Ibid.  212. 

Option  contbact. 

4.  Ledsff  with  option  to  purchase,  A  lease  of  land  for  one  year 
contained  an  agreement  that  upon  payment  in  full  of  the  rent  re- 
served, and  the  execution  of  notes  and  a  deed  of  trust  for  $1600,  in 
addition  to  the  rents,  the  lessor  would  convey  the  property  to  the 
lessee,  but  imposed  no  obligation  on  the  latter  to  purchase  :  Held, 
that  the  option  thus  given  was  more  than  a  mere  offer  on  the  part 
of  the  lessor,  which  he  was  at  liberty  to  withdraw  at  any  time  be- 
fore acceptance.    McCauley  et  al,  v.  Coe  et  al.  311. 

5.  Consideration,  In  such  case,  the  contract  embodied  in  the 
lease  is  an  entire  one,  and  the  same  consideration  which  supports 
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the  other  provisions  of  the  lease  will  apply  to  the  option  therein 
given  to  purchase  during  the  term ;  and,  the  lease  being  nnder 
seal,  a  consideration  sufficient  to  support  all  its  provisions  will  be 
presumed.    McCauley  ei  aL  v.  Coe  et  al.  311. 

6.  Right  to  rfiiract  the  option.  A  binding  contract  for  an  option 
for  a  given  timo  prevents  any  retraction  of  the  offer  during  that 
time.  When  an  option  is  based  upon  a  sufficient  consideration, 
and  is  in  the  nature  of  a  contract,  it  is  only  when  the  period  of  its 
continuance  is  definite  that  the  right  to  retract  is  suspended. 
Ibid.  311. 

7.  Notice  of  retraction  of  the  offer.  After  the  time  for  electing 
to  purchase  under  an  option  has  passed,  a  conveyance  by  the  party 
giving  the  option,  and  his  subdividing  the  property,  with  other 
adjoining  land  owned  by  him,  before  acceptance  of  the  offer, being 
acts  inconsistent  with  the  option,  are  sufficient  evidence  of  a  re- 
traction of  the  offer.  So,  too,  the  filing  of  a  bill  by  him  to  set  aside 
a  deed  of  trust  given  by.  the  holder  of  the  contract  giving  the 
optioQ,  is  an  act  of  the  same  character.    Ibid.  311. 

8.  Withdrawal  of  the  option — not  a  forfeiture.  The  withdrawal 
of  an  unaccepted  offer  to  sell  land,  or  the  retracting  of  an  option 
which  the  other  party  has  not  seen  fit  to  exercise,  involves  none  of 
the  elements  of  a  forfeiture.  It  deprives  no  party  of  any  rigiit  and 
abrogates  no  contract,  but  is  merely  the  exercise  of  the  right  by 
a  party  to  recede  from  a  proposition  which  the  other  party  has  not 
seen  fit  to  accept.    Ibid.  311. 

Construed. 

9.  **  Terminal  facilities,'  A  written  contract  must  be  given  the 
meaning  understood  and  intended  by  the  parties  at  the  time  of 
its  execution,  and  where  the  words  "terminal  facilities,"  as  used  in 
a  railroad  lease,  have  a  meaning  understood  by  railroad  men,  it 
will  be  presumed  that  those  words  were  employed  by  the  parties 
to  the  contract  to  be  interpreted  in  accordance  with  such  general 
understanding  by  railroad  men.  Jacksonville,  LouitiviUe  and  St, 
Louis  Railway  Co,  v.  Louisville  and  Nashville  Railroad  Co.  480. 

10.  A  lease  between  two  railway  companies  provided  for  the 
payment  of  rent  for  the  use  of  a  part  of  the  trnck  of  the  lessor 
company  and  for  terminal  facilities.  The  lessor  company  switched 
card  for  the  lessee  company  over  tracks  leading  to  the  shops  of  a 
car  works  company,  and  souo^ht  to  recover  switching  charges  there- 
for, in  addition  to  the  amount  agreed  in  the  contract  to  be  paid  for 
terminal  facilities:  Held,  that  the  car  works  track  was  not  a  part 
of  the  lessor's  terminal  facilities,  and  that  switching  cars  over  it 
to  and  from  the  shops  was  a  service  separate  and  distinct  from  the 
services  included  in  the  contract,  and  that  the  lessor  was  entitled 
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to  recover  the  amount  such  separate  service  was  reasonably  worth. 
Jackaonville,  Louisville  and  St.  Louis  Railway  Co,  v.  LouiaviUe  and 
Nashville  Railroad  Co.  480. 

CONSTKUCTION. 

11.  Rule  of  interpretation.  The  great  rule  for  the  interpretation 
of  covenants  is,  to  so  expound  them  as  to  give  effect  to  the  actual 
intent  of  the  parties,  collected,  not  from  a  single  clause,  but  from 
the  entire  context.  The  scope  and  end  of  every  matter  are  to  be 
considered,  and  if  these  be  satisfied,  then  is  the  matter  itself  and 
the  intent  thereof  also  satisfied.  Consolidated  Coal  Co.  v.  Peers 
et  al.  344. 

12.  Liquidated  damages.  If,  from  the  nature  of  the  contract,  tlie 
damages  can  not  be  calculated  with  any  degree  of  certainty,  or  if 
there  are  peculiar  circumstances  contemplated  by  the  contract,  the 
stipulated  sum  will  be  held  to  be  liquidated  damages.'  Ibid. 344. 

13.  Whether  a  lease  or  mere  license.  An  instrument  under  seal 
which  invests  the  grantee  or  lessee  with  the  "sole  and  exclusive 
right"  to  mine,  and  operate  in  coal,  on  certain  lands,  which  grant 
is  not  limited  to  any  particular  vein  or  stratum,  but  extends  to  all 
coal  under  said  land,  and  reserves  an  annual  rent  or  royalty  for  the 
coal  mined,  is  not  a  mere  license,  but  is  a  lease.  A  license  is  an 
authority  to  do  a  particular  act  or  acts  upon  another  man's  land 
without  possessing  any  estate  therein.  A  lease  of  the  right  and 
privilege  to  mine  or  take  away  stone  or  coal  from  the  lessor's  land 
is  the  grant  of  an  interest  in  the  land,  and  not  a  mere  license  to 
take  stone  or  coal.    Ibid.  344. 

MlNINQ  liEASS. 

14.  Estoppel  to  claim  a  lease  is  a  mere  license.  In  an  action  by 
the  lessor  of  coal  land,  against  the  assignee,  the  declaration  averred 
the  making  of  the  lease  under  seal,  whereby  the  plaintiff  leased,  set 
over  and  assigned  to  the  lessee,  for  the  term  of  twenty-five  years, 
the  sole  and  exclusive  right  of  mining  and  operating  in  coal  on  the 
land  described  ;  that  the  lessee,  by  its  deed,  granted,  bargained, 
sold,  assigned  and  transferred  to  the  defendant  the  coal  underly- 
ing said  land,  together  with  all  the  rights  and  appurtenances  there- 
unto appertaining,  as  the  same  were  conveyed  or  assured  by  sach 
lease,  and  thereby  covenanted  with  the  defendant  that  such  lessee 
was  seized  of  a  perfect  title  to  the  property  thereby  conveyed,  and 
that  the  defendant  accepted  such  deed,  and  took  and  retained  pos- 
session of  the  property  conveyed  under  it,  and  used  and  controlled 
the  premises;  Held,  that  from  these  averments  the  defendant  was 
estopped  from  setting  up  the  claim  that  the  suf^osed  lease  was  a 
mere  personal  license,  and  therefore  not  assignable.    Ibid.  344. 

15.  Construed  as  to  lime  of  payment  by  the  lessee.  A  declaration 
alleged  that  by  the  terms  of  a  mining  lease  the  lessee  agreed  to 
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g^in  mining  coal  within  twelve  months  from  its  date,  and  to 
arantee  the  lessor  a  yearly  royalty  of  not  less  than  $1200  alter  the 
piration  of  twelve  months  from  the  date,  and  that  if,  alter  the 
piration  of  one  year,  no  coal  should  be  mined,  the  lessee  should 
y  monthly  installments  of  $100  on  its  guarantee  of  $1200  a  year, 
d  said  payments  should  be  considered  as  advanced  royalty;  and 
id  lessee  was  to  have  the  right  to  mine  coal  sufficient  to  make 
8  amount  of  coal  mined  equal  to  the  amount  of  royalty  paid, 
6vided  the  royalty  should  not  be  less  than  $100  per  month.  The 
yalty  to  be  paid  was  three-eighths  of  a  cent  per  bushel,  and  it 
is  alleged  that  such  royalty  should  be  paid  monthly,  on  the  20th 
iy  of  the  month,  for  coal  mined  the  preceding  month :  Held, 
at  the  word  "royalty"  applied  not  only  to  the  three-eighths  of  a 
nt  per  bushel  to  accrue  from  coal  actually  raised,  but  also  to  the 
onthly  payments  of  $100  to  accrue  upon  the  guaranteed  yearly 
•yalty  of  not  less  than  $1200.  Consolidated  Coal  Co.  v.  Peers  et  al, 
4. 

16.  Royalty — recovery  aa  rent.  A  provision  in  a  lease  for  mining 
>al,  that  the  lessee  or  his  assigns  shall  pay  a  royalty  of  $1200  a 
3ar,  payable  monthly,  whether  any  coal  is  mined  or  not,  is  a  rea- 
mable  one,  and  may  be  enforced  as  liquidated  damages.  Ibid.  344. 
lSB  oonstbued. 

17.  Extension  of  term^option  to  purchase.  See  LANDLOBD 
ND  TENANT,  1,  2. 

INSANE  PERSONS. 

18.  Declaring  and  setting  aside  forfeitures.  See  INSANE  PER- 
ONS,  1,  2,  3. 

i^EYANOES. 

S'STRUCTION  OP  DEEDS. 

1.  Rule  of  construction — intention.  It  maybe  true  that  in  the 
onstruotion  of  deeds  courts  will  incline  to  interpret  the  language 
s  a  covenant,  rather  than  as  a  condition ;  but  the  intention  of  the 
»arties  to  the  instrument,  when  clearly  ascertained,  must  control. 
Tew  V.  Trainor,  150. 

NSIDEBATION. 

2.  Recital  in  a  deed — subject  to  eaoplanation.  The  formal  clause 
n  a  deed  reciting  the  consideration,  is  always  open  to  explanation; 
ind  such  a  recital  does  not  waive  or  destroy  the  vendor's  lien,  but 
8  only  prima  facie  evidence  of  payment.  The  fact  of  the  non- 
)ayment  of  all  of  the  purchase  money  may  be  shown,  and  when 
luoh  fact  appears,  a  lien  may  be  declared,  notwithstanding  the 
formal  receipt  for  the  purchase  money.    Koch  et  al.  v.  Roth,  212. 

3.  It  is  well  settled  that  the  recital  of  the  consideration  in  a 
ieed  or  bill  of  sale  is  not  conclusive  on  either  party,  and  that  it 
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may  be  shown  by  parol  ^vhat  the  true  amount  of  the  oonBlderation 
is,  and  how  it  is  to  be  paid.    Koch  et  aL  v.  Roth,  212. 
Deed  absolute  in  fobm. 

4.  Shown  to  be  a  mortgage — by  parol  evidence.  The  law  is  well 
settled  that  a  deed  absolute  on  its  face  may  be  shown  by  parol 
evidenoe  to  have  been  executed  to  secure  the  payment  of  money, 
when  it  will  be  treated,  in  equity,  as  a  mortgage.  Helbreg  et  al.  t. 
Sehtimann  et  al.  12. 

6.  The  declarations  and  statements  of  the  parties  made  pending 
the  negotiations,  and  at  the  time  of  the  final  execution  of  a  deed 
and  contract,  are  admissible  to  show  that  the  deed  was  taken  as  a 
mortgage  or  security,  and  the  rule  that  the  terms  and  conditiona 
of  a  written  contract  can  not  be  varied  by  parol  evidence  does  not 
apply.    Ibid.  12. 

6.  A  gave  a  mortgage  on  a  tract  of  land  owned  by  him,  and 
afterward  sold  and  conveyed  to  B  the  north  half  of  the  same,  and 
failing  to  pay  the  mortgage  or  the  intereht  thereon,  the  adminis- 
trator of  the  estate  of  the  mortgagee  filed  a  bill  to  foreclose  the 
mortgage.  An  arrangement  was  then  made  that  B  should  pay  the 
costs,  etc.,  and  $1'^  of  the  debt,  and  assume  payment  of  the  balance 
due  the  estate,  and  A  was  to  convey  the  south  half  of  the  tract  to 
B,  who  was  to  mortgage  the  same  to  the  administrators,  and  the 
time  of  payment  was  extended,  which  arrangement  was  execated, 
and  at  the  same  time  B  gave  to  A  a  contract  to  reconvey  on  pay- 
ment of  the  mortgage  debt  and  the  $125  advanced :  Heldtth&t  the 
transaction  amounted,  in  equity,  to  a  mortgage  from  A  to  B  to  se- 
cure the  latter.    Ibid.  12. 

7.  Debt  secured  by  the  deed.  In  such  case  B  was  bound  to  pay 
A's  debt  in  order  to  protect  his  own  part  of  the  land,  and  the  debt 
so  assumed,  and  the  payment  of  the  costs  of  the  suit,  constituted 
a  debt  from  A,  which  might  properly  be  secured  by  mortgage. 
Ibid. 12.     • 

Deliveby  of  deed. 

8.  EftHential,  to  convey  title.  Delivery  is  indispensable  to  the 
validity  and  operation  of  a  deed.  That  is  the  final  act  on  the  part 
of  the  grantor  by  which  he  consummates  the  purpose  of  his  con- 
veyance, and  without  it  all  other  formalities  which  have  preceded 
are  impotent  to  render  it  effectual  as  an  instrument  of  title.  Pro* 
vart  et  al.  v.  Harris  et  al.  40. 

9.  How  made.  The  law  prescribes  no  formulary  to  be  pursued 
in  making  delivery  of  a  deed,  and  it  may  be  done  "by  acts  without 
words,  or  by  words  without  acts,  or  by  both."  It  maybe  "either 
actual,  by  doing  something  and  saying  nothing,  or  else  verbal,  by 
saying  something  and  doing  nothing,  or  it  may  be  by  both;  but  it 
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mnst  be  made  by  one  or  both  these  ways,  for  otherwise,  thongh  It 
be  never  so  well  sealed  and  written,  it  will  be  of  no  force."  Provart 
et  al,  Y.  Harris  et  al,  40. 

10.  It  is  absolutely  essential  that  the  acts  done  or  words  spoken, 
or  both,  shall  clearly  manifest  an  intention  on  the  part  of  the 
grantor  that  the  deed  shall  presently  become  operative  to  convey 
the  estate  therein  described,  to  the  grantee,  and  that  he  has  parted 
with  all  dominion  and  control  over  it.    Ibid.  40. 

11.  Delivery  without  actual  poaaeaaion  of  grantee.  While  it  may 
not  be  essential,  in  all  cases,  that  the  deed  shall  be  delivered  into 
the  actual  possession  of  the  grantee,  it  is  indispensable  that  the 
deed  shall  pass  beyond  the  dominion  and  control  of  the  grantor. 
Until  the  grantor  parts  with  all  control  over  his  deed,  that  of  his 
grantee  does  not  attach.  If  the  grantor  retains  control  over  his 
deed,  it  will  be  ineffectual,  for  any  purpose,  as  a  conveyance. 
Ibid.  40. 

12.  Delivery  after  death  of  grantor.  So  long  as  a  deed  is  in  the 
hands  of  a  depositary,  subject  to  be  recalled  by  the  grantor  at  any 
time,  the  grantee  has  no  right  to  it,  and  can  acquire  none ;  and  if 
the  grantor  dies  without  parting  with  the  control  over  the  deed,  it 
has  not  been  delivered  during  his  life,  and  after  his  decease  no 
one  can  have  the  power  to  deliver  it.    Ibid.  40. 

13.  A  man,  in  his  last  illiiess,  being  desirous  of  disposing  of  his 
property,  had  a  scrivener  called  in,  whom  he  directed  to  draw  five 
deeds  to  five  of  his  sons,  and  his  will.  After  the  making  of  the 
deeds  the  scrivener  commenced  to  write  the  will,  but  the  grantor 
being  too  weary  to  proceed,  he  requested  the  scrivener  to  call  the 
next  morning.  The  scrivener,  as  he  was  leaving,  asked  the  grantor 
if  he  should  take  with  him  the  deeds,  who  said,  "No,  let  them  stay 
where  they  are."  He  said  to  his  pastor,  on  the  day  the  deeds  were 
drawn,  that  he  wanted  to  make  the  deeds  for  his  boys,  and  that  if 
he  did  not  get  better  he  wanted  the  pastor  to  take  the  deeds  and 
have  them  recorded.  The  grantor  died  before  the  next  morning, 
leaving  the  deeds  on  the  table  where  they  were  placed  by  the 
draftsman :  Held,  that  there  was  no  delivery  of  the  deeds  to  the 
grantees  therein  named.    Ibid.  40. 

14.  Where  a  party  signing  and  acknowledging  a  deed  to  his  two 
sons  is  shown  to  have  had  a  fixed  purpose  to  give  his  land  to  them 
to  the  exclusion  of  his  daughter,  and  believed  he  had  accomplished 
that  purpose  by  such  deed,  yet  if  he  did  not  deliver  the  same  in  his 
lifetime,  or  intend  it  to  take  immediate  effect  without  delivery,  it 
will  be  void,  and  pass  no  title.    Benson  et  al.  v.  Hall  et  al.  60. 

15.  A  father  had  made  a  deed  of  land  to  his  two  sons,  and  placed 
the  same  in  the  hands  of  his  wife,  and  the  day  before  his  death  he 
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had  his  wife  bring  him  the  deed,  and  he  then  gave  the  same  to  one 
of  his  sons,  stating  that  was  for  him  and  his  brother :  Held,  that 
these  facts  shbwed  the  delivery  of  the  deed.  Benson  et  ai,  ?.  HcUl 
et  al,  60. 

CORPORATIONS. 
Notice. 

1.  To  managing  officer.  Notice  to  the  head  officer  or  managing 
agent  of  a  corporation  may  usually  be  regarded  as  notice  to  the 
corporation  itself.    Koch  et  al.  v.  Roth,  212. 

iKDIVIDUAIiS  ACTINO  AS  A  CORPORATION. 

2.  Limiting  their  liability — assuming  perpetuity.  An  association 
or  number  of  persons  in  the  business  of  insurance,  by  professedly 
limiting  their  liability  to  the  amount  of  money  contributed  by 
each,  and  assuming  to  give  perpetuity  to  the  business  by  making 
membership  certificates  transferable  by  the  assignment  of  the 
member  or  his  personal  representatives,  will  thereby  act  as  a  cor- 
poration, and  will  be  liable  to  judgment  of  ouster.  And  the  fact 
that  such  persons  may  be  held  individually  liable  upon  policies  of 
insurance  which  they  may  have  issued,  will  not  relieve  them  of 
the  charge  of  having  acted  as  a  corporation.  Greene  et  al.  v.  People 
ex  rel.  513. 

Notice  of  IjIEN. 

3.  Signed  by  attorney — not  under  seal.    See  LIENS,  13. 

Insolvent. 

4.  Preferring  creditors— misapplying  funds.  See  INSOLVENT 
DEBTORS,  6,  7. 

COUNTY  BOARD. 
Reviewing  assessment. 

ElfTect  of  illegal  acts.    See  TAXATION  AND  TAX  TITLES,  1  to  4. 

CROSS-ERRORS. 
Not  assigned. 

Will  not  be  considered.  See  PRACTICE  IN  THE  SUPREME 
COURT,  4. 

CRIMINAL  LAW. 
Evidence  in  criminal  cares. 

1.  Letters  written  by  defendant  and  found  in  his  possession.  On 
the  trial  of  a  man  for  the  murder  of  a  young  woman  by  poison,  let- 
ters found  in  his  possession,  addressed  to  the  deceased  and  shovn 
to  be  in  the  handwriting  of  the  defendant,  tending  to  prove  the 
relations  existing  between  them,  and  thus  tending  to  prove  the 
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>tive,  are  admissible  in  eyidcnoe  against  the  defendant  without 
rect  proof  that  the  letters  had  been  delivered  to  the  deceased. 
mona  v.  People,  66. 

2.  s  What  are  dying  declarationa.  Dying  declarations  are  such  as 
Q  made  relating  to  the  facts  of  an  injury  of  which  the  person 
Eiking  them  afterwards  dies,  under  the  fixed  belief  and  moral 
•nviction  that  immediate  death  is  inevitable,  without  opportu- 
ty  for  repeQtance,  and  without  hope  of  escaping  the  impending 
tnger.     Ibid.  66. 

3.  About  twenty-five  minutes  before  the  death  of  a  woman  from 
)iBon,  she  stated  to  her  sister  that  the  defendant,  to  whom  she  was 
igaged  to  be  married,  had  given  her  a  capsule  to  bring  back  her 
onthly  courses;  that  she  gave  way  to  this  man.  Before  these 
?clarations,  in  speaking  to  her  two  sisters  about  the  capsule,  she 
ated,  ''I  believe  it  will  kill  me."  Before  making  this  statement 
le  threw  up  her  arms  and  said  to  one  of  her  sisters,  "Don't  leave 
le  any  more."  When  the  declarations  were  made  her  mind  seemed 
)  be  perfectly  clear,  and  one  convulsion  had  followed  another  for 
ver  an  hour,  each  with  increased  severity :  Held,  that  the  state- 
lents  of  the  deceased  were  properly  admitted  in  evidence  against 
iie  defendant  as  dying  declarations.    Ibid.  66. 

4.  Proof  of  conviction  of  infamoua  crime — parol  evidence.  The 
ndgment  of  the  court  where  the  conviction  of  a  defendant  is  had, 
3  the  only  competent  evidence  to  establish  the  conviction,  and 
hat  judgment  can  only  be  established  by  producing  the  record  of 
he  jtidgment,  or  an  authenticated  copy  of  the  record.  It  can  not 
)e  shown  by  parol  evidence,  if  objection  to  such  evidence  is  made 
?hen  offered.    Ibid.  66. 

5.  Qualification  of  witness— former  conviction  of  j/^erjury.  The 
act  that  a  defendant  in  a  criminal  prosecution  may  have  been 
jonvioted  of  perjury  in  another  State  will  not  disqualify  him  as  a 
witness.  His  conviction  can  only  be  shown  for  the  purpose  of  af- 
'ecting  his  credibility.  For  that  purpose  his  conviction  may  be 
jhown  by  the  record,  but  not  by  parol,  if  objection  is  made  to  proof 
Df  the  fact  by  parol.    Ibid.  66. 

6.  Wilnesa  not  named  on  indictment.  It  is  not  error  to  allow  a 
mtness  to  testify  in  a  criminal  case  whose  name  is  not  on  the  in- 
dictment, and  when  no  notice  has  been  given  that  the  witness 
would  be  called.  It  is  a  matter  resting  in  the  sound  discretion  of 
the  court.-  Ibid.  66. 

7.  Proof  necessary  to  conviction.  The  proof  of  the  charge  in 
criminal  cases  involves  the  proof  of  two  distinct  propositions: 
First,  that  the  act  itself  was  done ;  and  secondly,  that  it  was  done 
by  the  person  charged,  and  by  none  other, — in  other  words,  proof 

42—150  Iiiii. 
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of  the  corpus  delicti,  and  of  the  identity  of  the  prisoner.    Carlton 
V.  People,  181. 

8.  Circumstantial  evidence — its  sufficiency.  What  oiroumstanc^s 
amount  to  proof  of  an  offense  can  never  be  matter  of  general  defl- 
nition.  The  test  is  the  sufiOlciency  of  the  evidence  to  satiBfytbe 
understanding  and  conscience  of  the  jury.  It  is  sufQcient  if  they 
produce  moral  certainty,  to  the  exclusion  of  every  reasonable 
doubt.    Ibid.  181. 

9.  In  order  to  -v^arrant  a  conviction  of  crime  on  circumstaiitial 
evidence,  the  circumstances,  taken  together,  should  be  of  a  con- 
elusive  nature  and  tendency,  leading,  on  the  whole,  to  a  satisfactory 
conclusion,  and  producing,  in  effect,  a  reasonable  and  moral  cer- 
tainty that  the  accused,  and  no  one  else,  committed  the  offense 
charged.    Ibid.  181. 

10.  Among  the  circumstances  which  may  be  judicially  oonsid- 
ered  as  leading  to  important  and  well-grounded  presumptioni^ 
are  motives  to  crime,  declarations  or  acts  indicative  of  guilty  con- 
sciousness, or  intentions  and  preparations  for  the  commission  of 
crime.    Ibid.  181. 

11.  Circumstantial  evidence — instruction  condemned.  At  the  trisl 
of  a  criminal  case  the  court  refused  an  instruction  asked  by  the 
defendant,  which  was  as  follows :  "The  jury  are  instructed,  as  mat- 
ter of  law,  that  where  a  conviction  for  a  criminal  offense  is  sought 
on  circumstantial  evidence  alone,  the  People  must  not  only  show, 
by  a  preponderance  of  evidence,  that  the  alleged  facts  and  cirenm- 
stances  are  true,  but  they  must  be  such  facts  and  circumstances  as 
are  absolutely  inconsistent,  upon  any  reasonable  hyx)othe8iB,  with 
the  innocence  of  the  accused,  and  incapable  of  explanation  upon 
any  other  theory  than  that  of  the  guilt  of  the  accused ;  and  in  this 
case,  if  all  the  facts  and  circum.stances  relied  on  by  the  People  to 
secure  a  conviction  can  be  reasonably  accounted  for  upon  any 
theory  consistent  with  the  Innocence  of  the  defendant,  they  shonld 
acquit  him:"  Held,  properly  refused,  as  being  too  broad  and 
sweeping  In  its  terms.    Ibid.  181. 

12.  Degree  of  proof  required.  The  Jury  should  be  satisfied  of 
the  defendant's  guilt  beyond  a  reasonable  doubt,  and  if  there  be 
no  probable  hypothesis  of  guilt  consistent  with  the  facts  of  the 
case,  the  defendant  must  be  acquitted.    Ibid.  181. 

13.  Alibi — burden  of  proof.  The  burden  of  proof  of  an  alibiin 
a  criminal  case  is  upon  the  accused,  and  in  order  to  maintain  that 
defense  he  is  bound  to  show,  in  its  support,  such  facts  and  circum- 
stances as  are  sufficient,  when  considered  in  connection  with  all 
the  other  evidence  in  the  case,  to  create  in  the  minds  of  the  jury  a 
reasonable  doubt  of  the  truth  of  the  charge  against  him.  Ibid.  181. 
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14.  Creating  a  reasonable  doubt.  The  reasonable  doubt  which  will 
acquit  a  prisoner  when  his  defense  is  an  alibi^  is  the  doubt  of  guilt 
which  arisen  from  a  consideration  by  the  jury  of  all  the  evidence, 
as  well  that  touching  the  question  of  the  aliht  as  the  criminating 
evidence  introduced  by  the  prosecution.    Carlton  v.  People,  181. 

15.  Arson — of  the  proof  necessary.  On  an  indictnjient  for  arson 
it  is  necessary  for  the  People  to  prove  that  the  building  described 
was  burned  by  the  accused,  and  that  such  burning  was  done  with 
felonious  intent,  or,  in  the  language  of  the  statute,  "willfully  and 
maliciously."    Ibid.  181. 

16.  In  arson,  the  main  fact  required  to  be  proved,  in  the  first 
place,  is  the  burning  of  the  building,  and  when  that  is  shown,  then 
it  is  necessary  to  show  how  the  act  was  done,  and  by  whom,  in 
order  to  convict  the  accused.  When  the  general  fact  is' thus 
proved,  a  foundation  is  laid  for  the  introduction  of  any  legal  and 
sufficient  evidence  that  the  act  was  committed  by  the  accused,  and 
that  it  was  done  with  a  criminal  intent.  Such  evidence  need  not 
be  direct  and  positive,  but  may  be  circumstantial  in  its  character. 
Ibid.  181. 

17.  Admissible  evidence— foot-prints.  On  the  trial  of  one  for 
arson  in  the  burning  of  a  barn,  evidence  of  the  foot-prints  near 
the  bam,  or  leading  to  and  from  it,  and  their  correspondence  witl^ 
the  defendant's  feet,  is  competent ;  and  though  not,  by  itself,  of 
any  independent  strength,  it  is  admissible  with  other  proof,  as 
tending  to  make  out  a  case.    Ibid.  ISl. 

18.  Admissions  and  threats  of  a  third  pertton.  On  the  trial  of 
one  for  the  burning  of  a  barn,  the  defendant  offered  to  prove  by 
witnesses  that  they  had  heard  a  third  person  make  threats  that 
he  would  bum  up  everything  the  prosecutor  had.  which  was  not 
admitted :  Held,  that  the  proposed  testimony  was  mere  hearsay, 
and  was  properly  excluded.    Ibid.  181. 

19.  It  is  competent  for  the  accused  to  show,  by  any  legal  evi- 
dence, that  another  committed  the  crime  cbaiged  to  him,  and  that 
he  had  no  participation  in  it.  But  this  can  not  be  shown  by  the 
admissions  or  confessions  of  a  third  person  not  under  oath,  which 
are  only  hearsay.  The  proof  must  connect  such  third  person  with 
the  fact, — that  is,  with  the  perpetration  of  some  deed  entering  into 
the  crime  itself.  There  must  be  proof  of  such  a  train  of  circum- 
stances as  tend  clearly  to  point  to  him,  rather  than  to  the  prisoner, 
as  the  guilty  party.    Ibid.  181. 

BEASONABIiE  DOUBT. 

20.  Explained.  While  a  reasonable  doubt  is  diflBcult  to  define 
accurately,  all  the  authorities  agree  that  such  a  doubt  must  be  ac- 
tual and  substantial,  as  contradistinguished  from  a  mere  vague 
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apprehension,  and  must  arise  out  of  the  evidence.  The  jorymiy 
be  said  to  have  a  reasonable  doubt  when,  after  the  entire  comptr- 
ison  and  consideration  of  all  the  evidence,  they  can  not  sajthej 
feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the 
charge.     Carlton  v.  People,  181. 

21.  Proof  "beyond  a  reasonable  doubt"  is  such  proof  as  precludes 
every  reasonable  hypothesis  except  that  which  it  tends  to  support. 
It  is  proof  "to  a  moral  certainty,*'  as  distinguished  from  an  absoloie 
certainty.  The  two  phrases,  "proof  beyond  a  reasonable  doubt,' 
and  "proof  to  a  moral  certainty,"  are  synonymous  and  equiyaient 
Each  signifies  such  proof  as  satisfies  the  judgment  and  conscience 
of  the  jury,  as  reasonable  men,  and  applying  their  reason  to  the 
evidence  before  them,  that  the  crime  charged  has  been  committed 
by  the  defendant,  and  so  satisfy  them  as  to  leave  no  other  reaeos- 
able  conclusion  possible.    Ibid.  181. 

22.  Doubt  must  he  aa  to  the  guilt  of  the  cLceused,  On  the  trial  of 
one  for  arson,  the  court  Instructed  the  jury  that  "the  reasonable 
doubt  the  jury  are  permitted  to  entertain,  must  be  as  to  the  guilt 
of  the  accused  on  the  whole  of  the  evidence,  and  not  to  any  partic- 
ular fact  in  the  case :"  Heldy  that  the  instruction  was  not  erroneous, 
ibid.  181. 

Pboop  of  venue. 

23.  Without  proof  that  the  offense  was  committed  in  the  comity 
alleged  in  the  indictment,  a  judgment  of  conviction  will  be  re- 
versed.   Moore  v.  People ^  405.  ^ 

24.  Where  an  indictment  charges  the  commission  of  a  rape  in 
Madison  county,  proof  that  it  was  committed  in  Upper  Alton,  with- 
out showing  in  what  county  or  State  Upper  Alton  is  situated,  is  not 
sufficient  to  warrant  a  conviction.    Ibid.  405. 

25.  In  a  criminal  prosecution  it  devolves  upon  the  People  to 
proYP  every  material  allegation  of  the  indictment,  and  the  charge 
that  the  crime  was  committed  in  a  particular  county  is  a  material 
averment,  and  unless  proved,  no  conviction  can  be  had.  Ibid.  405. 

Tariancb. 

26.  When  averments  must  be  proved  as  charged.  Where  allega- 
tions are  made,  if  they  be  such  as  to  enter  substantially  into  the 
description  of  the  crime,  so  that  they  can  not  be  severed  from  it 
without  rendering  the  description  applicable  to  another  and  differ- 
•ent  offense,  (different  in  fact,  if  not  in  nature,)  then  each  allegation 
>must  be  proved,  or  the  indictment  is  not  sustained.  Bromley  v. 
People,  297. 

Contempt  op  coubt. 

27.  In  what  name  proceedings  should  he  carried  on.  In  a  pro- 
•ceeding  for  a  criminal  contempt,  the  general  practice  is  to  cany 
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.e  prosecution  in  the  name  of  tlie  People ;  but  where  the  pro- 
Lng  is  really  an  incident  of  the  principal  suit,  and  is  brought 
vance  the  interest  of  a  party,  the  practice  seems  to  be  to  en- 
aud  file  the  papers  in  the  original  cause.  Lester  v.  People,  408. 
Nature  of  the  proceeding.  Where  the  contempt  consists  of 
ithing  dona  or  omitted,  in  the  presence  of  the  court,  tending 
ipede  or  interrupt  its  proceedings  or  lessen  its  dignity,  or,  out 
s  presence,  in  disregard  or  abuse  of  its  process,  or  in  doing 
9  acts  injurious  to  a  party  protected  by  the  order  of  the  court 
3h  has  been  forbidden  by  its  order,  the  proceeding  is  punitive, 
the  penalty  is  inflicted  by  way  of  punishment  for  the  wrongful 
,  and  to  vindicate  the  authority  and  dignity  of  the  People,  as 
'esented  in  and  by  their  judicial  tribunals.    Ibid.  408. 

.  In  such  cases,  although  the  application  for  the  attachment, 
in  necessary  to  be  made,  may  be  made  and  filed  in  the  original 
se,  the  contempt  proceeding  will  be  a  distinct  case,  criminal  in 
lature,  and  may  properly  be  docketed  and  carried  on  as  such, 
I  the  judgment  entered  therein  will  exhaust  the  power  of  the 
.rt  to  further  punish  for  the  same  act  and  offense.  Ibid.  408. 
).  When  not  a  criminal  proceediuQ — appeal.  Cases  of  that  char- 
er  are  distinguishable  from  cases  where  a  party  to  a  civil  suit, 
ring  the  power  to  demand  that  the  other  party  do  some  act  for 
benefit  and  to  his  advantage  in  the  litigation,  obtains  an  order 
;he  coiurt  commanding  it  to  be  done,  aud  upon  refusal,  the  court, 
way  of  execution  of  its  order,  proceeds  as  for  contempt,  for  the 
rpo.se  of  advancing  the  civil  remedy  of  the  other  party  to* the 
X,  The  proceeding  in  the  latter  case  is  a  civil  one,  and  an  ap- 
al  lies  from  the  final  order,  as  in  other  civil  oases.    Ibid.  408. 

tl.  The  mere  entitling  of  the  cause  will  not  change  the  nature 
character  of  the  proceeding,  and  render  that  criminal  which  is 
tier^ise  a  civil  proceeding.  So  much  of  the  record  as  may  be 
cessary  to  show  the  order  upon  which  the  alleged  contempt  is 
aed,  and  the  proceedings  had  in  respect  thereof,  if  properly  in- 
•rporated  in  the  record,  will  be  brought  up  by  appeal  from  the 
der  in  the  contempt  proceeding,  and  may  be  considered  on  such 
>peal.    Ibid.  408. 

32.  A  proceeding  against  a  party  to  a  civil  action  to  punish  him 
►r  refusing  to  comply  with  an  order  to  produce  his  books  of  ac- 
)unt  for  the  inspection  of  the  adverse  party,  and  to  enable  him 
>  take  copies  from  the  entries  therein  to  enable  him  to  prepare 
is  case  for  trial,  is  a  mere  civil  remedy,  and  not  criminal.  Ibid. 
)8. 

33.  Disobedience  oj  unauthorized  order.  The  court  has  no  power 
:)  require  a  defendant  to  place  his  books  in  the  hands  of  the  clerk. 
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there  to  remain  indefinitely,  with  leave  to  the  plaintiff  to  make 
copies  of  the  entries  therein,  not  for  the  purpose  of  being  then 
used  in  evidence  under  the  direction  of  the  court,  but  for  the  pur- 
i>osG  of  enabling  the  plaintlS  to  prepare  his  case,  and  disobedience 
of  such  an  order  will  not  render  him  liable  for  an  attachment  for 
a  contempt.    Leitter  y.  People,  ^08. 

3i.  Disobedience  to  erroneous  order  of  court — appeal.  As  a  gen- 
eral rule,  mere  errors  in  making  interlocutory  orders  will  fnmish 
no  justification  for  refusing  to  obey  the  same,  when  they  do  not 
subject  the  party  to  the  payment  of  money  or  to  imprisonment. 
If  the  party  against  whom  such  order  is  made  wishes  to  contest 
the  validity  or  propriety  of  the  order,  he  may  refuse  to  obey,  and 
in  the  further  proceeding  for  contempt  he  may  show  in  defense 
that  the  court  had  no  authority  to  make  the  order,  and  if  his  de- 
fense is  disallowed,  and  judgment  is  entered  against  him  for  a 
sum  of  money  by  way  of  fine,  enforoible  by  execution  or  imprisoa- 
ment,  an  appeal  in  his  favor  will  lie.    Ibid.  408. 

Of  the  indictment. 

3^.  Charging  distinct' offenses  in  one  indictment.  In  cases  of 
felony,  where  two  or  more  distinct  offenses  are  charged  in  the 
same  indictment,  it  may  be  quashed,  or  the  prosecutor  compelled 
to  elect  on  which  charge  he  will  proceed.  But  such  election  will 
not  be  required  where  several  counts  are  introduced  solely  for  the 
purpose  of  meeting  the  evidence  as  it  may  transpire,  the  charges 
being  substantially  for  the  same  offense.    Kotter  t.  People,  Ul. 

36.  There  can  be  only  one  transaction  embraced  in  a  single  in- 
dictment for  felony,  and  the  only  mode  of  objecting  to  a  joinder  of 
offenses,  in  case  of  felony,  is  by  an  application  to  the  court  to  quash 
the  indictment  before  plea,  or  to  compel  the  prosecutor  to  elect 
which  charge  he  will  try.    Ibid.  441. 

37.  The  defendant  moved  to  quash  an  indictment  charging  him 
with  the  forgery  of  three  receipts  of  three  different  persons,  bnt 
did  not  make  any  formal  motion  to  compel  the  prosecutor  to  elect 
for  which  forgery  he  would  prosecute,  which  the  court  overruled: 
Held,  the  court  erred  in  overruling  the  motion  to  quash.    Ibid.  441. 

BUROIjAKT. 

38.  Defined,  Burglary,  at  the  common  law,  is  where  a  person 
breaks  and  enters  any  dwelling  house  by  night,  with  intent  to 
commit  a  felony  therein,  whether  such  felonious  intent  be  exe- 
cuted or  not.  But  under  our  statute  burglary  may  be  committed 
by  day  as  well  as  by  night.    Bromley  v.  People,  297. 

39.  Sufficiency  of  indictment  for  burglary.  Under  section  408  of 
the  Criminal  Code,  and  section  36  of  the  same  code,  as  amended  in 
1885,  it  is  unnecessary  to  charge  in  an  indictment  that  the  crime 
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was  committed  either  "in  the  night  time"  or  "in  the  day  time,"  in 
order  to  constitute  a  charge  of  burglary  under  the  existing  law  of 
this  State.  An  indictment  which  fails  to  allege  the  crime  was  com- 
mitted either  by  day  or  by  night,  would  clearly  be  a  good  ch/trge 
of  burglary  committed  in  the  day  time.    Bromley  v.  People,  297. 

iO.  Where  a  burglary  is  not  alleged  to  have  been  committed  in 
the  night  time,  it  would  seem  that  only  the  punishment  provided 

^       for  burglary  in  the  least  aggravated  deg^^ee  can  be  imposed.   Ibid. 
297. 

41.  Degrees  in  punishment.  Under  our  statute,  burglary  com- 
mitted in  the  day  time,  or  in  respect  to  a  building  not  a  dwelling 
house,  is  punishable  by  imprisonment  for  not  less  than  one  nor 
more  than  twenty  years.  If,  however,  the  offense  is  committed  in 
the  night  time,  and  in  respect  to  a  dwelling  house,  then  the  mini- 
mum pimishment  is  five  years ;  and  if  the  burglary  of  a  dwelling 
house  is  in  the  night  time,  and  the  burglar  has  a  deadly  weapon,  a 
deadly  drug  or  an  ansBsthetic  upon  his  person  or  in  his  possessioui 
then  not  only  is  the  minimum  imprisonment  five  years,  but  there 
is  no  limit  to  the  maximum  term  of  imprisoument.    Ibid.  297. 

42.  Proof  of  burglary  as  charged.  Where  the  time  laid  in  an 
indictment  is  material,  then  it  must  be  specifically  proved  as  set 
out  in  the  indictment.  And  it  is  also  a  general  rule  that  all  de- 
6criptive  averments  in  an  indictment  must  be  proved  as  laid.  So 
a  charge  of  burglary  in  the  night  time  is  not  sustained  by  proof  of 
a  burglary  committed  in  the  day  time,  and  it  is  error  to  admit  in 
evidence  proof  of  a  burglary  in  the  day  time.    Ibid.  297. 

FOBQEBT. 

43.  Intent  to  damage  and  defraud.  On  the  trial  of  one  for  the 
forgery  of  receipts,  the  court,  on  behalf  of  the  People,  instructed 
the  jury,  that  while  it  was  necessai-y  that  the  defendant  should  have 
forged  the  receipts  with  the  intent  to  damage  and  defraud  the  per- 
sons whose  names  were  signed  thereto,  yet  if  they  found  that  the 
defendant  forged  the  receipts,  or  either  of  them,  then  the  law 
would  presume  that  defendant  intended  to  damage  and  defraud 
such  persons:  Held,  that  it  was  error  to  give  the  instruction. 
Kotter  V.  People,  441. 

44.  On  the  trial  of  one  for  the  forgery  of  three  receipts  for  fees 
due  from  him  to  his  witnesses,  where  it  was  claimed  that  the  wit- 
nesses had  agreed  to  give  him  their  fees,  the  court  instructed  the 
jury  as  follows :  "Even  though  you  may  believe  that  all  three  of 
the  parties  (witnesses)  mentioned  in  the  indictment  did  agree  to 
give  their  witness  fees  to  the  defendant,  still  this  would  not  au- 
thorize the  defendant  to  sign  and  forge  their  names,  or  either  of 
them,  as  charged ;    •    «    *    and  if  you  fiud,  beyond  a  reasonable 
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doubt,  that  the  defendant  did  forge  the  names  of  the  said  parties^ 
or  either  of  them,  as  charged,  you  should  find  the  defendant  gailty:' 
Held,  that  the  instruction  was  erroneous.    Koiier  v.  Peopi«,441. 

.45.  Where  a  party « acting  under  the  honest  belief  that  certain 
witnesses  have  given  him  their  fees  due  from  him,  signs  the  names 
of  such  witnesses  to  a  receipt  written  on  a  fee  bill,  and  believes 
that  he  ha^  the  right  to  sign  their  names,  and  has  no  intention  to 
defraud  such  witnesses,  he  will  not  be  guilty  of  forgery.  Ibid.  -Ul. 
46.  Rebutting  preaumption  of  intent  to  defraud.  While  an  intent 
to  damage  and  defraud  is  essential  to  the  crime  of  forgery,  such 
intent  is  not  an  irrebuttable  presumption  of  law,  but  is  an  open 
question  of  fact  for  a  jury,  to  be  determined  from  the  facts  and  cir- 
cumstances shown  by  the  evidence.  The  presumption  of  an  intent 
to  defraud,  from  the  signing  of  the  name  of  another,  may  be  over- 
come by  the  other  circumstances  of  the  case.    Ibid.  441. 

DEDICATION. 
Plat. 

1.  By  person  not  the  owner.  In  1854  the  husband  of  the  owner 
of  land  made  a  plat  thereof  into  blocks  and  lots,  as  an  addition  to 
a  city,  which  plat  showed  a  block  without  numbers,  which  was  not 
divided  into  lota  as  were  the  other  blocks,  and  upon  the  face  of 
which  were  the  words  "Public  Square,"  and  the  plat  was  recorded  : 
Held,  that  there  was  no  e£fectual  dedication  of  the  square  by  rea- 
son  of  the  execution  and  recording  of  the  plat.  EUon  et  at.  v. 
Comatock,  303. 

2.  A  dedication  of  property  for  public  use  Is  in  the  nature  of  a 
conveyance  for  the  purposes/of  the  use,  but  a  person  can  convey 
or  donate  no  more  or  greater  estate  than  he  holds.  If  he  has  no 
title,  or  his  titl^  is  conditional,  and  it  fails,  the  dedication  also  will 
fail.    Ibid.  303. 

3.  Vesting  title  in  the  wllage — rights  of  lot  owners.  Whatever 
right  the  public  may  have  to  the  use  of  a  block  marked  In  the  plat 
of  an  addition  as  a  public  square,  will,  on  the  incorporation  of  the 
village  in  which  it  lies,  vest  in  such  village,  as  the  representative 
of  the  public  ;  and  whatever  easements  or  privileges  the  purchas- 
ers of  lots  in  the  addition  are  entitled  to  claim  in  such  square  as 
appurtenant  to  their  lots,  must  be  regarded  as  belonging  to  them 
as  a  part  of  the  village  so  Incorporated.    Ibid.  303. 

DEEDS. 
Absolute  in  form. 

1.  Construed  as  a  mortgage.    See  CONVEYANCES,  4  to  7. 
Delivery  of  deed. 

2.  How  made — necessary  to  convey  title.    Same  title,  8  to  15. 
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DOWER. 

ASSIONilENT. 

1.  Right  to  rente — before  aaaignment  of  doteer.  A  surviving  wife 
or  husband  is  not  entitled  to  rents  and  profits  as  damages  for 
non-assignment  of  dower,  which  have  accrued  prior  to  his  or  her 
demand  for  dower  and  a  refusal  to  assign  the  same.  But  the  com- 
mencement of  suit  for  dower  is  treated  as  a  demand  therefor. 

Rawson  v.  Corbett  et  al.  466. 

2.  Ouardian  can  not  assign  dower  to  himself.  Even  if  the  general 
mle  were  that  a  guardian  may  assign  dower  for  his  wards,  yet  rea- 
sons of  public  policy  and  public  morality  would  alike  preclude  the 
idea  that,  where  one  and  the  same  person  is  both  the  owner  of 
the  dower  and  the  guardian  of  the  infant  heirs,  he  may  lawfully 
assign  dower,  as  such  guardian,  to  hfmself,  as  the  holder  of  the 
dower  right,  or  make  an  agreement,  in  his  trust  capacity,  with  him- 
self, acting  in  his  own  interest,  to  give  to  himself,  in  lieu  of  that 
which  he  is  authorized  to  demand, — an  assignment  of  common 
right, — something  else  that  he  is  not  authorized  to  demand  except 
under  certain  contingencies,  which  must  be  found  to  exist  by  a 
court  of  competent  jurisdiction.    Ibid.  466. 

3.  It  would  be  absurd  for  a  person  to  make  a  demand  upon  him- 
self, and  then  refuse  to  comply  with  such  demand ;  and  it  seems 
monstrous  that  one  acting  in  his  own  behalf,  as  the  owner  of  a 
right  of  dower,  may  make  a  demand  upon  himself,  as  the  guardian 
and  trustee  of  the  infant  heirs,  etc.,  and  by  simply  refusing  or  neg- 
lecting to  comply  with  such  demand,  make  such  infant  heirs,  his 
own  wards,  liable  to  pay  him  damages.    Ibid.  466. 

4.  By  infant  heir-^former  deeisiontt — obiter  dictum.  The  opinion 
of  the  court  in  Lenfera  v.  Henke,  73  111.  405.  in  so  far  as  It  states  that 
at  common  law  an  infant  heir  may  assign  dower,  is  obiter  dictum. 
Ibid.  4G6. 

COAIi  MINES. 

5.  Right  to  open  and  operate — waste.  It  is  a  well  established  rule 
of  law,  that  a  person  occupying  land  as  dower,  can  not  commit 
waste  upon  such  land,  and  that  the  opening  of  coal  or  other  mines 
thereon  amounts  to  waste,  but  it  is  equally  well  settled  in  this 
State,  that  when  mines  are  already  opened  upon  land  assigned  as 
dower,  the  widow  has  the  right  to  operate  the  same  and  receive  the 
proceeds  thereof.    Priddy  et  al.  v.  Qriffilh  ei  al.  500. 

6.  A  widow  may  be  endowed  of  mines  opened  by  the  heir  or 
owner  of  the  fee  after  her  dower  attaches,  and  before  there  has 
been  any  assignment.  It  is  not  waste  for  her  to  work  mines 
opened,  although  the  same  have  been  abandoned  before  the  death 
of  her  husband.  She  may  construct  new  approaches  and  not  be 
guilty  of  waste.    Ibid.  560. 
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7.  Contract  for  opening  minea — rents  and  royalHea.  Where  there 
is  a  valid,  subsisting  contract,  executed  by  the  husband  in  his  life- 
time, under  which  the  lessees  may  open  the  mines,  and  by  the 
terms  of  which  one  dollar  per  acre  rent  or  royalty  is  to  be  paid 
annually  to  the  lessor,  his  heirs  or  other  legal  representativea  who, 
at  the  time,  shall  be  legally  entitled  to  the  life  estate  in  or  lee 
simple  title  to  the  land  until  the  mines  are  opened,  and  certain 
fixed  royalties  after  the  mines  are  opened  and  worked,  the  widow 
of  the  lessor  will  be  entitled  to  the  rent  or  royalty  upon  lands  as- 
signed as  dower,  after  the  assignment  of  her  dower.  Priddy  et  al. 
▼.  Griffith  et  al.  560. 

8.  Should  the  lessees  open  mines  upon  lands  assigned  as  dower, 
without  the  consent  of  the  widow,  she  will  be  entitled  to  the  roy- 
alty named  in  the  lease.  In  such  case,  the  act  of  opening  the  mine 
would  be  practically  the  act  of  the  husband,  viz.,  authorized  by 
him.    Ibid.  560. 

9.  A  lease  of  coal  lands  for  mining  purposes,  after  fixing  the 
royalty  to  be  paid  for  coal  raised,  provided  that  until  actual  min- 
ing operations  were  commenced,  the  lessee,  or  its  successor  or  as- 
signs, should,  on  the  first  day  of  January,  pay  the  lessor,  or  those 
succeeding  to  his  rights,  one  dollar  for  each  acre  of  the  tract  leased 
out  of  which  no  coal  at  that  time  should  be  raised :  Held^  that  the 
widow  of  the  lessor  was  entitled  to  the  one  dollar  per  acre  after  the 
assignment  of  her  dower,  until  the  opening  of  the  mines,  if  any 
were  opened  on  her  lands,  after  which  she  should  receive  the 
royalties  mentioned  in  the  lease,  and  that  the  one  dollar  per  acre 
was  to  be  treated  as  the  annual  rental  for  lands,  and  not  mines. 
Ibid.  560. 

DBAINAGE  LAW. 
Dbainaoe  district. 

1.  May  include  a  village,  A  drainage  district  organized  under 
the  Farm  Drainage  act  may  include  within  its  limits  a  part  of  the 
territory  of  a  village  already  organized  under  the  general  law  re- 
lating to  cities  and  villages.    People  ex  ret.  v.  Kibbe  et  al,  269. 

2.  It  can  not  be  doubted  that  the  legislature  has  the  power  to 
authorize  the  organization  of  municipal  corporations  for  one  pur- 
pose, embracing  territory  situated  wholly  or  partly  within  the 
boundaries  of  another  municipal  corporation  already  organized 
for  another  purpose.    Ibid.  269. 

3.  Section  11  and  subsequent  sections  of  the  Farm  Drainage  aot» 
which  provide  for  the  formation  of  districts  for  combined  drain- 
age out  of  territory  lying  within  a  single  town,  merely  provide 
that  the  territory  to  be  embraced  in  the  proposed  district  shall  lie 
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within  one  town.  Those  sections  are  suflBciently  broad  to  embrace 
any  and  all  contiguous  territory  within  a  town  which  is  so  circum- 
stanced as  to  require  a  combined  system  of  drainage  for  agricul- 
tural or  sanitary  purposes,  irrespective  of  lyh ether  any  portion  of 
it  is  already  included  within  the  boundaries  of  a  pre-existing  mu- 
nicipal corporation  or  not.    People  ex  rel.  t.  Nibbe  et  al.  269. 

5EMENT. 

OW  OBBATED.  ' 

Oral  license— revocation.    See  NUISANCE,  4. 
HCTMENT. 

;iGHT  OP  ACTION. 

1.  Legal  title  and  right  to  possession,  essential  to  recovery.  The 
general  rule  is,  that  in  ejectment  the  legal  title  must  prevail.  But 
such  is  not  always  the  case.  The  landlord,  though  the  owner  of 
the  fee,  can  not  recover  against  his  tenant  occupying  under  a  lease, 
where  there  has  been  no  forfeiture  of  the  conditions  of  the  lease. 
Sands  et  al.v.  Kagey,  109. 

2.  So  an  assignee  of  a  note  secured  by  mortgage,  in  possession 
of  the  mortgaged  premises,  can  not  be  turned  ou^  of  possession  in 
an  action  of  ejectment  brought  by  the  mortgagee.  An  ejectment 
can  not  be  maintained  against  an  occupant  of  real  estate  so  long 
as  he  is  lawfully  in  possession,  nor  can  the  holder  of  the  legal  title 
recover  If  the  legal  right  to  the  possession  is  in  another.    Ibid.  109. 

3.  The  action  of  ejectment  proceeds  for  the  possession  of  the 
premises,  claiming  that  they  have  been  unlawfully  entered  into 
and  unjustly  withheld.  Facts  which  go  to  disprove  these  make  a 
legal  defense.    Ibid.  109. 

4.  It  has  been  held  that  where  a  party  has  entered  into  posses- 
sion under  a  contract  of  purchase,  made  valuable  improvements, 
paid  taxes,  exercised  acts  of  ownership  over  the  property  and  paid 
the  amount  contracted  to  be  paid,  these  are  facts  which  may  be 
proven,  and  amount  to  a  defense  in  an  action  of  ejectment  brought 
by  the  vendor  against  the  vendee.    Ibid.  109. 

5.  In  1854  the  owner  of  a  tract  of  land  gave  a  bond  to  a  railway 
company  for  the  conveyance  of  a  strip  for  a  right  of  way  as  soon  as 
the  line  of  the  road  should  be  located,  and  authorizing  the  com- 
pany to  enter  and  occupy.  In  1872  the  railway  company  took  pos- 
session of  the  land  without  any  objection  by  the  owner  of  the  legal 
title,  and  complied  with  its  contract,  and  used  the  right  of  way  up 
to  1891,  when  a  grantee  of  the  original  owner  brought  ejectment : 
Heldf  that  the  plaintiflf  could  not  recover.    Ibid.  109. 
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Possession. 

6.  Notice  of  equities.  The  possession  by  a  railway  company  of 
its  right  of  way,  by  operating  its  trains  over  the  same,  is  notice  to 
the  world  of  the  title  or  equities  held  by  such  company.  Sands 
et  al.  y.  Kagey,  109. 

Laches. 

7.  Who  may  not  complain.  A  railway  company,  eighteen  years 
after  the  date  of  a  bond  by  a  land  owner  to  convey  it  a  right  of 
way,  took  possession  and  constructed  its  track,  etc.,  without  objec 
tlon  by  the  obligor  of  the  bond,  who  was  still  the  owner  of  the 
land :  Held,  that  a  grantee  of  the  owner  could  not  set  up  and  rely 
on  the  laches  of  the  railway  company,  as  he  had  no  right  until  long 
after  the  company  entered  into  possession.    Ibid.  109. 

ELECTIONS. 
Form  of  balijOt. 

1.  For  the  organization  of  a  village.  A  ballot  cast  at  an  election 
to  organize  certain  territory  as  a  village,  which  reads,  ''Against 
corporation,**  can  not  be  counted  on  the  question  of  incorporation. 
The  ballots  should  be  "For  village  organization  under  the  general 
law,"  or  "Against  village  organization  under  the  general  law,"  as 
required  by  the  statute.    People  ex  rel.  v.  Hanson  et  al.  122. 

EMINENT  DOMAIN. 

SPECIAIi  BENEFITS. 

1.  What  constitutes.  If  property  is  enhanced  in  value  by  reason 
of  a  public  improvement,  as  distinguished  from  the  general  bene- 
fits to  the  whole  community  at  large,  it  is  specially  benefited,  and 
is  to  bo  assessed  for  the  special  benefits,  notwithstanding  every 
other  piece  of  property  upon  or  near  the  improvement  may,  to  a 
greater  or  less  degree,  be  likewise  specially  benefited.  In  other 
words,  it  is  not  such  benefits  as  are  special  to  the  particillar  prop- 
erty, thereby  excluding  the  consideration  of  such  benefits  as  are 
common  to  other  property  similarly  situated,  but  it  is  such  benefits 
as  that  the  particular  property  is  by  the  improvement  enhanced 
in  value, — that  is,  specially  benefited, — that  are  to  be  considered. 
Metropolitan  West  Side  Elevated  Railvay  Co.  v.  Stickney  et  al.  362. 

2.  In  a  condemnation  proceeding  the  court  instructed  the  jury, 
that  though  they  believe,  from  the  evidence,  that  some  of  the 
property  of  Fome  of  the  respondents  "will  actually  be  benfited  by 
reason  of  the  construction  and  operation  of  the  petitioner's  rail- 
road,  yet  if  the  jury  further  believe,  from  the  evidence,  that  such 
benefits  are  not  special  to  the  respondents' property,  and  are  shared 
by  it  in  common  with  the  generality  of  property  in  the  vicinity  of 
the  line  of  said  proposed  railroad,  then  such  benefits  are  not  to  be 
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considered  in  determining  "whether  or  not  the  property  of  said 
respondents  not  taken  will  be  damaged  by  reason  of  taking  a  part 
of  their  property  and  operating  and  maintaining  the  petitioner's 
railroad  :  "  Held,  that  the  instruction  did  not  announce  a  correct 
rule  of  law,  and  was  erroneous.  Metropolitan  West  Side  Elevated 
Railway  Co.  V.  Stickney  et  al.  362. 

3.  If  a  piece  of  property  is  enhanced  ii^  yalue,  its  enhancement, 
or,  in  other  words,  benefits  to  the  property,  can  not  be  said  to  be 
common  to  any  other  piece  of  property  specially  enhanced  in 
value,  and  it  is  thus  specially  benefited  within  itself,  and  irre- 
Bpeotlve  of  the  benefit  that  may  be  conferred  by  the  improrement 
upon  other  properties.    Ibid.  362. 

4.  It  follows  that  where  the  benefits  are  designated  as  "general 
benefits,"  ''benefits  common  to  other  property,"  and  the  li^e  ex- 
pressions to  be  found  in  the  decided  cases,  it  is  meant  those  gen- 
eral, intangible  benefits  which  are  supposed  to  flow  to  the  general 
public  from  a  public  improvement.  Thus,  the  paving  of  a  street 
in  a  city  may  conf ei^  special  benefits  upon  properties  near  it  by  an 
increase  in  their  value,  and  at  the  same  time,  by  the  convenience 
afforded  the  general  public,  confer  a  general  benefit.    Ibid.  362. 

5.  So  a  railroad  built  through  a  town  or  through  the  country 
may  be  a  general  benefit  by  affording  additional  facilities  for 
travel  and  commerce,  and  thereby  be  of  benefit  to  the  community 
at  large;  but  the  effect  of  such  general  benefits  upon  any  particu- 
lar piece  of  property  would  be  impossible  of  ascertainment,  and 
speculative,  and  it  has  always  been  held  that  such  benefits  are  not 
to  be  considered  for  that  reason.    Ibid.  362. 

6.  Special  benefits  are  such  benefits  flowing  from  the  proposed 
public  work  as  appreciably  enhance  the  value  of  the  particular 
tract  of  land  alleged  to  be  benefited.  On  the  one  hand,  the  dam- 
ages must  be  real  and  substantial ;  on  the  other,  the  benefits  must 
be  such  as  affect  the  market  value  or  use  of  the  land,  and  such  as 
are  capable  of  measurement  and  computation.  Hence,  all  imagin- 
ary and  merely  speculative  damages  or  benefits  are  excluded  from 
consideration.    Ibid.  362. 

7.  To  land  not  tak*>n.  The  damage  contemplated  by  the  consti- 
tution is  an  actual  diminution  of  the  present  value  or  price  caused 

.  by  the  construction  of  the  road,  or  a  physical  injury  to  the  prop- 
erty that  renders  it  less  valuable  in  the  market  if  offered  for  sale. 
The  test  of  whether  damages  have  accrued  to  the  land  not  taken, 
is,  whether  there  has  been  a  diminution  in  the  market  value  of  the 
land  by  reason  of  the  proposed  improvement.  The  effect  upon 
the  whole  tract  remidning  after  part  is  taken  must  be  considered. 
Ibid.  362. 
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8.  The  consideration  of  benefits  by  'which  the  land  not  taken  is 
increased  instead  of  being  diminished  in  ralne,  is  not  the  deduc 
tion  of  benefits  or  advantages  from  the  damages,  but  it  is  ascertain- 
ing whether  there  is  damage  or  not.  It  is  but  the  estimation  of 
damages,  and  seems  to  be  the  only  fair  and  just  mode  of  estimating 
them.  Metropolitan  We%t  Side  Elevated  Railvay  Co.  y.  Stickne^f 
et  al.  362. 

9.  If  the  property  is  worth  as  much  after  an  improYement  as 
before,  then  there  is  no  damage  done  the  same.  If  the  benefits  re- 
ceived from  the  making  of  the  improvement  are  equal  to  or  greater 
than  the  loss,  then  the  property  is  not  damaged  for  public  use. 
There  can  be  no  damage  to  property  without  pecuniary  loss.  If 
there  is  no  depreciation  in  value  there  is  no  damage.    Ibid.  362. 

10.  The  damages  to  property  not  taken  must  be  real,  and  not 
speculative,  and  it  must  de^Areciate  the  price,  or  its  use ;  and  the 
depreciation  is  to  be  determrttned  by  comparing  its  value  before 
and  after  the  structure  is  made  which  produces  the  injury.  Any 
benefits  thus  conferred  should  be  considered,  as  well  as  injury  in- 
flicted by  the  structure,  in  estimating  the  damages.    Ibid.  362. 

11.  The  measure  of  damages  to  property  not  taken  is  the  differ- 
ence in  value  of  the  land  before  the  proposed  construction,  and 
what  it  will  be  afterward.  Hence,  the  effects  flowing  from  the  pro- 
posed work  upon  the  particular  property  are  to  be  considered,  and 
if  the  value  of  the  land  not  taken,  considered  as  a  whole  tract,  or 
separately,  is  equal  to  its  value  before  the  improvement,  there  is 
no  damage  to  property  not  taken.    Ibid.  362. 

12.  The  consideration  of  such  benefits  as  tend  specifically  to  en- 
hance the  value  of  the  particular  property  is  not  setting  off  benefits 
against  the  damages  to  the  property,  but  is  the  simple  ascertain- 
ment of  whether  the  land  has  been  depreciated  in  price  or  worth, 
— that  is,  whether  loss  or  damage  has  resulted  to  the  owner.  The 
fact  that  other  property  in  the  vicinity  is  likewise  increased  in 
value  from  the  same  cause,  furnishes  no  reason  for  excluding  the 
consideration  of  special  benefits  to  the  particular  property  in  de- 
termining whether  it  has  been  damaged  or  not.    Ibid.  362. 

13.  There  can  be  no  damage  to  property  without  pecuniary  loss, 
or  injury  which  lessens  its  value.  It  therefore  follows  that  every 
element  arisiiig  from  the  construction  and  operation  of  the  rail- 
road, or  other  public  improvement,  which,  in  an  appreciable  de- 
gree, capable  of  ascertainment  in  dollars  and  cents,  enters  into  the 
diminution  or  increase  of  the  value  of  the  particular  property,  is 
proper  to  be  taken  into  consideration  in  determining  whether 
there  has  been  damage,  and  the  extent  of  it.    Ibid.  362. 
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14.  The  situation  of  the  property,  the  nse  to  which  it  is  devoted 
md  of  which  it  is  susceptible,  the  character  and  extent  of  the  busi- 
less  to  -which  it  is  adapted  before  and  after  the  construction  of  the 
public  work,  and,  indeed,  every  fact  and  circumstance  legitimately 
tending  to  show  a  depreciation  or  increase  of  the  value  of  the 
property,  are  proper  to  be  considered,  so  far  as  they  tend  to  show 
the  actual  value  of  the  land  with  and  without  the  proposed  taking 
for  the  public  use.  Metropolitan  Weat  Side  Elevated  Railvray  Co, 
Y.  Siickney  et  al,  362. 

15.  On  the  other  hand,  a  consideration  of  facts  and' circumstances 
tending  to  show  those  general  benefits  supposed  to  flow  to  the  com- 
mionlty  at  large,  or  to  the  public  generally,  from  the  construction 
of  the  proposed  railroad  or  other  public  work,  and  the  effect  of 
whioh,  in  determining  the  injury  or  benefit  to  the  particular  tract 
of  land,  can  not  be  other  than  conjectural  or  speculative,  should  be 
excluded.    Ibid.  362.  , 

16.  Former  deciaions  as  to  damageM  and  benefits.  In  St.  Louis, 
Indianapolis  and  Springfield  Railroad  Co,  v.  Kirby,  104  III.  347,  an 
instruction  was  approved  which  excluded  the  consideration  of  any 
general  benefit  to  the  land  occupied  as  a  farm  which  a  railroad 
might  be  in  making  a  better  maiket  or  convenience  in  travel.  By 
approving  such  instruction  it  was  not  intended  by  this  court  to 
exclude  such  benefits  as  would  appreciate  the  market  value  of  the 
particular  tract  of  land.    Ibid.  362. 

17.  In  McReynolds  v.  Burlington  and  Ohio  River  Railtoay  Co,  106 
HI.  152,  the  jury  were  instructed,  that  if  by  the  construction  of  the 
railroad  the  land  would  be  specially  benefited  to  the  extent,  or 
greater  than,  they  would  be  dailnaged,  then  the  jury  should  only 
find  a  verdict  for  the  compensation  for  the  land  actually  taken, 
which  the  court  approved :  Held,  that  the  ruling  was  in  harmbny 
with  the  prior  decisions  of  this  court  except  the  case  of  Keithsburg 
and  Eastern  Railroad  Co,  v.  Henry,  79  III.  294.    Ibid.  362. 

-  18.  In  the  McReynolds  case  this  coi)rt  used  the  words,  "benefits 
common  to  other  property,"  as  designating  those  benefits  which 
flow  to  the  public  generally,  as  distinguished  from  those  which 
enhance  the  value  of  the  specific  property,  without  intending  to 
exclude  any  elements  arising  from  the  improvement  that  tended 
to  specifically  enhance  the  value  of  the  particular  property.  Ibid. 
362. 

19.  In  Chicago  and  Evanston  Railroad  Co.  v.  Blake,  116  111.  163, 
the  words  in  an  instruction,  "under  the  laws  of  this  State  no  bene- 
fits or  advantage  which  may  accrue  to  lands  or  property  in  common 
with  all  other  property  along  the  line  of  the  proposed  railroad,"  by 
reason  of  its  construction  and  operation,  can  lawfully  be  set  off, 
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etc.,  was  understood  to  mean  those  benefits  of  a  general  natme 
which  each  tract  of  land  or  parcel  of  property  along  the  line  of 
the  railway  shared  in  common  by  reason  of  increased  facilities  for 
traffic  and  commerce,  and  the  like,  and  which,  while  resulting  in 
benefit  to  the  community  at  large,  are  incapable  of  measurement 
when  applied  to  a  particular  tract  of  land.  Metropolitan  Went  Side 
Elevated  Railway  Co.  v.  Slickney  et  al.  362. 

20.  In  Harwood  v.  Bloomington,  124  111.  48,  this  court  held,  that 
when  the  land  owner  interposes  a  claim  for  damages  to  that  part  of 
the  land  not  taken,  in  consequence  of  the  improvement,  if  the  land 
not  taken  has  received  special  benefits,— benefits  not  common  to 
other  property,— such  benefits  may  be  considered  in  arriving  at 
the  amount  of  damages  the  owner  may  have  sustained  to  the  prop- 
erty not  taken.  The  court  was  not  called  upon  to  define  what  ben- 
efits were  "common  to  other  property,"  and  did  not  attempt  to  do 
so.  The  sense,  however,  in  which  the  words  were  used  in  the 
opinion,  is  clearly  indicated  in  the  cases  therein  cited.    Ibid.  361 

21.  The  rule  laid  do^^^i^  in  Keithsburg  and  Eastern  Railroad  Co, 
V.  Henry,  79  111.  294,  that  the  question  of  benefits  can  in  no  case  be 
considered  in  estimating  the  value  of  land  taken  or  in  estimating 
the  damages  to  land  not  taken,  is  not  supported  by  any  of  the 
prior  or  subsequent  cases.    Ibid.  362. 

BAMXaSS  AND  BENEFITS. 

22.  Compensation  for  damage  to  property  not  taken.  The  pro- 
vision in  section  13,  article  2,  of  the  constitution,  which  prohibits 
the  damaging  of  private  property  for  a  public  use  without  making 
just  compensation,  is  equally  mandatory  with  that  against  taking 
private  property  for  public  use.  without  making  just  oompensation, 
and  renders  unlawful  every  such  damaging  unless  the  compensa- 
tion be  fixed  and  ascertained  by  a  jury.  And  ample  provision  must 
be  made  by  law,  so  that  the  owner  shall  receive  payment  of  com- 
pensation without  unreasonable  and  vexatious  delay.  Leopold 
et  at.  V.  City  of  Chicago,  568. 

23.  Set-off  of  benefits.  No  supposed  benefits  to  the  property  not 
taken  can  be  set  off  against  the  compensation  to  be  paid  for  the 
land  actually  taken,  but  in  respect  of  damages  to  land  not  taken, 
special  benefits  to  the  property  damaged  may  be  set  off  against  the 
damages  accruing  to  the  property.    Ibid.  568. 

24.  Payment  of  damagen  by  benefits — assessing  land  twice  for 
benefits.  Where  benefits  are  set  off  against  damages  to  the  part  of 
the  land  not  taken,  in  a  proceeding  to  condemn  for  a  street,  an  at- 
tempt to  raise  money  to  pay  for  the  property  taken  or  damaged, 
by  the  assessment  of  special  benefits  on  the  same  land,  under  sec- 
tion 23  of  article  9  of  the  City  and  Village  act,  and  thus  require 
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the  owner  to  pay  the  benefits  twice,  is  in  palpable  violation  of  the 
constitution.    Leopold  et  aL  v.  City  of  Chicago,  568. 

25.  The  recovery  of  the  special  benefits  in  a  condemnation  pro- 
ceeding will  estop  the  city  from  again  imposing  the  same,  by  way 
of  special  assessment,  upon  the  same  property.  The  laud  owner 
can  not  be  required  to  twice  pay  the  special  benefits  to  his  prop- 
erty.   Ibid.  568. 

26.  Supplemental  proceeding — relitigation  of  damages  to  property 
not  taken.  A  judgment  in  a  proceeding  by  a  city  to  condemn  a  part 
of  a  lot  for  a  stteet  Is  final  and  conclusive  upon  the  parties  as  to  the 
compensation  to  be  paid  for  the  part  taken;  and  damages  to  the 
residue ;  and  upon  a  supplementary  proceeding  to  raise  money  to 
pay  such  compensation,  the  question  of  damages  to  the  lot  not 
taken,  and  fair  and  just  compensation  for  the  part  taken,  can  not 
be  relitjgated.    Ibid.  568. 

Confirmation  proceedings. 

27.  Matters  to  be  considered.  The  issue  to  be  tried  in  the  pro- 
ceeding for  the  confirmation  of  the  assessment,  precludes  the  idea 
that  damages  to  the  lot  owner  by  reason  of  the  taking  of  a  portion 
of  his  property  are  to  be  considered.  The  commissioners  appointed 
to  spread  the  assessment  are  required,  simply,  to  deal  with  the  lot 
as  they  find  it,  the  damages  from  the  taking  having,  in  theory,  at 
least,  been  determined  in  the  condemnation  proceeding.  Ibid .  568. 

Nature  op  proceedings. 

28.  At  law  or  in  equity.  Where  a  railroad  company  is  authorized 
to  take  private  property  for  a  public  use  under  its  charter,  the 
mode  of  procedure  Is  laid  down  in  our  statute  entitled  "Eminent 
i>omain.'*  The  proceeding  is  one  at  law,  and  not  in  equity.  Grand 
Tower  and  Cape  Girardeau  Railroad  Co.  v.  Walton,  428. 

29.  Ascertaining  damages — under  a  cross-bill.  While  it  may  be 
true  that  a  court  of  equity  has  no  jurisdiction  to  determine  the 
compensation  to  be  paid  for  lands  proposed  to  be  taken  for  rail- 
road purposes  where  a  bill  is  filed  for  that  purpose  alone,  yet  where 
the  land  owner  has  been  brought  into  a  court  of  equity  by  a  rail- 
road company  after  it  has  taken  and  appropriated  the  lands  for 
its  purposes,  and  it  prays  for  a  decree  requiring  the  land  owner  to 
convey  the  lands  thus  taken,  the  latter  may  insist  upon  being  paid 
for  the  land  taken  and  damaged,  and  ask  the  court,  by  cross-bill, 
to  have  the  amount  ascertained  and  determined  by  a  jury  to  be 
selected  for  that  purpose.    Ibid.  428. 

EQUITABLE  ASSIGNMENT. 

CHOBES  in  ACTION. 

Rights  of  assignee.    See  ASSIGNMENT,  1,  2,  3. 
43—150  Iiii«. 
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Discretion  in  admitting, 

1.  Out  of  its  proper  order.  The  trial  court  may,  in  its  diBcretion, 
allow  evidenoe  in  rebuttal  which  strictly  should  hare  been  offered 
in  chief.    Simons  v.  People,  66. 

Ebboneously  admitted. 

2.  Excluding  evidence  after  its  admission.  While  it  is  tme  a 
court  has  no  ri^ht  to  admit  improper  eyidence,  yet  when  that  baa 
been  inadvertently  done,  and  the  court,  as  soon  as  the  mistake  is 
discovered,  promptly  rules  out  the  evidence,  a  judgment  ougth 
not,  as  a  general  rule,  to  be  reversed  for  such  an  error.  Ibid.  66. 

3.  Held  not  prejudicial.  In  an  action  upon  notes  and  checks 
made  in  the  name  of  Bennett  Jacobson,  where  the  controversy  on 
the  trial  was  whether  Jacob  and  Morris  Jacobson  were  authorized 
to  execute  the  notes  and  checks,  a  witness  was  asked,  "Do  yon  know 
of  any  notes  signed  by  Jacob,  in  defendant's  name,  that  were  paid 
by  defendant?"  The  answer  was :  "Not  that  I  know  of.  I  know  of. 
such  checks  drawn  on  Bennett's  bank  at  Grand  Lodge,  which  were 
paid."  The  suit  was  abandoned  as  to  the  checks:  Heldy  that  the 
answer  in  no  way  prejudiced  the  defendant.  Jckcobson  v.  Gunz- 
burg,  135. 

4.  In  the  same  case  a  witness  was  asked,  "Do  you  know  whether 
Jacob  Jacobson  had  authority  to  sign  Bennett  Jacobson's  name  to 
commercial  paper:"  Held,  that  while  it  might  have  been  better  if 
the  question  had  been  confined  to  the  notes  and  checks,  yet  there 
was  no  substantial  error,  as  the  form  of  the  question  could  do  the 
defendant  no  injury.    Ibid.  135. 

Action  on  lost  note. 

5.  Allegation  of  destruction  of  note — degree  of  proof  required.  In 
an  action  of  assumpsit  upon  a  destroyed  or  lost  promissory  note, 
the  defendant  asked  the  court  to  instruct  the  jury  that  it  was  in- 
cumbent on  the  plaintiff  to  prove  the  allegation  of  his  amended 
declaration,  that  the  defendant  destroyed  the  note,  beyond  a  rea- 
sonable doubt,  which  the  court  refused :  Held,  that  such  instruc- 
tion was  properly  refused.     Grimes  v.  Hilliary,  141. 

6.  Secondary  evidence — preliminary  proof  Where  an  action  is 
brought  upon  lost  or  destroyed  notes,  the  charge  as  to  the  manner 
of  disposition  of  the  notes  is  by  way  of  excase  for  not  producing 
the  original  in  evidence,  and  whether  they  were  willfully  or  acci- 
dentally  destroyed  by  the  defendant  is  immaterial  in  laying  the 
foundation  for  secondaify  proof.    Ibid.  141. 

7.  The  preliminary  proof,  laying  the  foundation  for  the  intro- 
duction  of  secondary  evidence  of  the  contents  of  the  lost  instru- 
ment, is  addressed  to  the  court,  and  the  court  determines  whether 
sufficient  has  been  shown  to  permit  the  secondary  evidence  to  go 
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the  jury,  and  the  recovery,  if  one  is  had,  is  upon  the  instrument 

us  proved.     Orimea  v.  miliary,  141. 

KEB  OF  PKOOF. 

8.  In  civil  aclionn — baaed  on  the  commiaaion  of  a  criminal  offtnae, 
has  been  held  that  where,  under  the  pleadings,  it  becomes  nec- 
tary to  the  maintenance  of  the  plaiutifT's  cause  of  action  or  the 
3f  endant's  defense  to  show  that  the  opposite  party  has  been  guilty 
!  a  criminal  ofifense,  such  offense  must  be  proved  beyond  a  rea- 
dable doubt ;  but  it  does  not  foilow  that  because  an  element  may 
ave  entered  into  an  act  which  would  have  rendered  it  indictable 
}  a  crime,  but  which  is  not  alleged  or  necessary  to  be  proven  to 
Qthorize  a  recovery  in  the  civil  action,  the  proof  must  be  made 
eyond  a  reasonable  doubt.    Ibid.  141. 

)fF£T£NCT. 

9.  Bill  of  diacovery — when  admiaaihle  evidence  in  an  action  at 
air.  Upon  a  trial  of  an  action  at  law  the  allegations  of  a  bill  of 
liscovery  filed  by  the  plaintiff  are  not  competent  evidence,  on  be- 
lalf  of  the  plaintiff,  for  the  purpose  of  proving  any  fact  alleged  in 
(uch  bill.  The  only  purpose  for  which  any  portion  of  the  bill,  in 
inch  case,  can  go  to  the  jury,  is  to  point  the  answer,  and  show  to 
B^hat  it  is  responsive,  where  the  answer  would  be  otherwise  imin- 
telligible.    Ibid.  141. 

10.  Waiver  of  objection.  The  plaintiff  in  an  action  for  a  personal 
Injury  testified,  that  prior  to  the  injury  she  was  receiving  fifty 
cents  a  day  for  her  work,  but  had  made  arrangements  to  go  into 
business  for  herself,  by  which  she  could  have  made  $2.50  per  day 
for  her  work.  The  last  statement  was  admitted,  over  the  defend- 
ant's objection.  The  plaimiff,  in  reply  to  the  question,  "You  may 
state  what  you  could  have  earned  if  it  had  not  been  for  this  acci- 
dent," testified,  "I  could  have  earned  $2.50  per  day,"  to  which  there 
was  no  objection,  and  the  defendant  accepted  the  statement  and 
cross-examined  upon  it,  as  competent,  without  any  inquiry  as  to 
the  special  arrangement:  Held,  that  this  might  be  considered  as 
an  abandonment  of  the  objection.  City  of  Beardatown  v.  Smith, 
169. 

[eabsat. 

11.  Rea  geat<B.  Extra-judicial  atatementa  of  third  persons  can 
not  be  proved  by  hearsay,  unless  such  statements  are  part  of  the 
refl  gestCB.    Carlton  v.  People,  181. 

)FFEKS  of  SETTIjEMENT. 

12.  As  evidence  of  amount  of  claim.  A  party  whose  personal  or 
property  rights  are  threatened  with  irreparable  injury,  may  offer 
to  accept  a  specified  sum  of  money  as  a  full  compensation  for  the 
threatened  injury;  but  such  offer,  when  rejected,  will  have  no 
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tendency,  as  against  the  party  making  it,  to  show  tlie  amount  or 
nature  of  his  damages.     Village  of  JMcight  y.  Hayes,  273. 

13.  The  law  favors  offers  of  settlement,  and  will  not  permit  them 
afterward  to  be  used  to  the  prejudice  of  the  party  who  makes  them. 
So  the  ofi(er  of  a  land  owner  to  accept  a  certain  sum  for  the  privi- 
lege  of  emptying  a  sewer  into  a  stream  flowing  over  his  land,  and 
thereby  polluting  the  water,  when  rejected  by  the  other  parly,  can 
not  be  resorted  to  for  the  purpose  of  showing  that  the  damages  to 
such  owner  and  his  property,  which  would  result  from  discharging 
the  sewage  of  a  village  into  the  creek,  may  be  adequately  remedied 
by  a  judgment  at  law.    Ibid.  273. 

Proof  of  fraud.    . 

14.  Whether  sufficient— objection  on  appeal.  In  a  proceeding 
against  the  assignee  of  an  insolvent  bank  to  compel  the  surrender 
of  a  check  to  a  depositor  on  the  ground  of  fraud  in  obtaining  the 
same  by  the  bank,  it  appeared  that  the  check  was  produced  on  the 
hearing,  but  the  evidence  failed  to  show  by  whom  it  was  produced. 
It  further  appeared  that  the  case  was  heard  upon  the  tacit  assump- 
tion that  the  assignee  had  possession  of  the  check,  the  prosecution 
and  defense  being  conducted  wholly  on  other  grounds.  The  ob- 
jection that  the  proof  failed  to  show  that  the  assignee  had  the  check 
was  not  made  in  the  trial  court :  Held,  that  there  was  no  such  fail* 
ure  of  proof  as  to  require  a  reversal.  American  Trust  and  Savings 
Bank  v.  Oueder  <fe  Paeschke  Man/.  Co.  336. 

Production  of  books  and  fafers. 

15.  Order  of  court—in  violation  of  constitution.  While  an  order 
for  the  production  of  a  party's  books  on  the  trial,  to  be  used  as 
evidence,  in  proper  cases  and  upoA  proper  showing,  is  not  an  un- 
reasonable seizure  of  such  books,  an  order  of  court  by  which  they 
are  taken  from  his  custody  and  committed  to  that  of  a  third  person, 
for  an  indefinite  period  of  time,  for  an  inspection,  generally,  into 
all  his  affairs  by  the  opposite  party  and  his  counsel,  with  leave  to 
take  copies  of  the  entries  therein,  is  unwarranted  by  the  law,  and 
is  a  palpable  violation  of  the  constitutional  right  of  a  party  to  be 
secure  against  unreasonable  seizure  of  his  papers  and  effects.  Les- 
ter  V.  People,  408. 

16.  Section  9,  chapter  51,  of  the  Revised  Statutes,  relating  to  pro- 
duction  of  papers  and  books.  The  purpose  and  design  of  section  9, 
chapter  51,  of  the  Bevised  Statutes,  are  to  furnish  to  a  party  litigant 
a  speedy  and  summary  mode  by  wliich  a  party,  under  the  order  of 
the  court,  may  obtain  written  evidence  pertinent  to  the  issue, 
which  is  in  the  possession  and  control  of  his  adversary,  and  thus 
obviate  the  necessity  of  a  bill  of  discovery  seeking  the  same  end. 
Ibid.  408.  , 
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17.  This  section  contemplates  the  production  of  evidence  on  the 
trial  of  the  cause  which  the  party  applying  therefor  is  entitled  to 
introduce  in  support  of  his  case,  and  which  the  other  party  with- 
holds. A  defendant  is  not  required  to  disclose  matters  of  evidence 
relied  upon  in  the  defense,  and  thus  inform  the  plaintiff  of  his  case 
further  than  the  pleadings  show.  Matters  purely  of  defense  are 
the  property  rights  of  the  defendant,  which  he  may  disclose  or  not 
upon  the  trial.    Lester  v.  People,  408. 

18.  Under  the  statute  the  court  has  power  to  compel  the  produc- 
tion  of  the  books  of  a  party,  to  be  used  in  evidence  on  the  trial  by 
his  adversary,  upon  proper  showing  that  they  contain  entries  tend- 
ing to  prove  the  issues;  but  the  statute  can  not  be  construed  as 
giving  the  court  power  and  authority  to  take  the  books  and  papers 
of  the  party  and  impound  them  with  an  officer  of  the  court  for 
inspection  or  examination,  out  of  the  presence  of  the  court.  The 
statute  does  not  give  the  right  to  compel  the  submission  of  the 
books  of  a  party  to  general  inspection  or  examination  for  fishing 
purposes,  or  with  a  view  to  find  evidence  to  be  used  in  other  suits 
or  prosecutions.    Ibid.  408. 

iMPXACnXNG  WRITTEN  INSTRUMENT. 

19.  Admissibility  of  parol  evidence.  Where  parties  have  reduced 
their  contract  to  writing,  the  rule  is  well  settled  that  parol  evidence 
is  not  admissible  to  vary  or  change  the  terms  of  the  contract,  but 
where  it  is  sought  to  impeach  a  written  contract  for  fraud,  in  a  court 
of  equity,  parol  evidence  is  admissible  for  that  purpose.  Grand 
Tower  and  Cape  Qirardea%^  Railroad  Co.  v.  Walton,  428. 

Ownership. 

20.  Evidence  tending  to  prove  ownership  of  a  mine.  On  the  trial 
of  a  suit  brought  by  a  miner  against  the  alleged  owner  and  oper- 
ator  of  a  mine,  one  of  the  witnesses  designated  the  mine  as  the 
defendant's,  and  one  of  the  surgeons  who  treated  the  plaintiff  for 
his  injuries  testified  that  the  defendant  paid  him  for  attending  on 
either  the  defendant  or  some  one  else  injured  at  the  mine :  Held, 
that  such  evidence,  uncontradicted,  had  some  tendency  to  show 
that  the  defendant  was  the  owner  of  the  mine,  and  was  sufficient 
evidence  to  justify  the  court  in  submitting  the  question  to  the  jury. 
Consolidated  Coal  Co.  v.  Bruce,  449. 

Objection  sustained. 

21.  Question  afterwards  answered.  There  is  no  error  in  sustain- 
ing an  objection  to  a  question,  where  the  fact  sought  to  be  proved 
by  it  is  afterwards  shown  by  answer  to  another  question  to  which 
no  objection  is  made.    Mitchell  et  al,  v.  Hindman,  538. 

Preponderance. 

22.  Degree  of  proof  required.  An  instruction  in  a  civil  action 
that  the  plaintiff  was  "bound  to  prove  to  the  satisfaction  of  the 
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jury,  by  a  clear  preponderance,"  is  clearly  erroDeous,  and  properly 
refused.  The  law  only  requires  that  a  preponderance  of  evidence 
shall  be  in  favor  of  the  plaintiff.    Mitchell  et  aL  v.  Hindman,  538. 

Opinion  op  a  witness. 

23.  When  competent  evidence.    See  NEGLIGENCE,  23. 

MAIiPBACTICE. 

24.  Facta  to  be  considered.    Same  title,  35. 

-  Paboii  evidence. 

25.  Showing  a  deed  to  he  a  mortgage.    See  CONVEYANCES,  4  to  7. 

NEaiiTGBNOE  OF  RAIIiBOAD  COMPANY. 

26.  Right  to  a  aide-track  in  a  street — aetting  fires*    Bee  BAIIj- 
ROADS,  4. 

27.  Allowing  dry  grass  and  weeds  on  right  of  way.   Same  title,  1,2. 

28.  Ordinance  of  a  village  as  evidence.    Same  title,  4. 

In  a  obiminal  case. 

29.  Letters  written  by  defendant.    See  CRIMINAL  LAW,  1. 

30.  Dying  declarations.    Same  title,  2,  3. 

31.  Proof  of  former  conviction.     Same  title,  5,  6. 

32.  Threats  and  admissions  of  third  persons.    Same  title,  18,  19. 

33.  Circumstantial  evidence.    Same  title,  11. 
Motion  to  bxoludh^pijaintifp's  evidence. 

34.  Leave  to  amend  the  declaration.    See  AMENDMENTS,  1. 

35.  Overruling  the  motion.    See  PRACTICE,  4,  5. 

Pboop  op  venue. 

36.  In  a  criminal  case.    See  CRIMINAL  LAW,  23,  24,  25. 

Wanton  and  wiiiLPUii  misconduct. 

37.  IlUwill  is  not  material.    See  NEGLIGENCE,  24. 

Res  judicata. 

38.  Proving  matters  litigated— by  parol  evidence.  See  FORMER 
ADJUDICATION,  3. 

Witnesses. 

39.  Compelling  attendance.    See  PRACTICE,  2. 

EVIDENCE  IN  CRIMINAL  CASES.     See  CRIMINAL  LAW,  1  to  26. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
BiiiL  OF  exceptions. 

1.  Whether  amendable.  Upon  the  filiAg  of  a  bill  of  exceptions 
it  becomes  a  part  of  the  record  in  the  cause,  and  if,  for  any  reason, 
it  fails  to  fully  and  correctly  show  what  actually  transpired. at  the 
trial,  it,  like  other  portions  of  the  record,  is  amendable.  Chicago, 
Milwavkee  and  St.  Paul  Railway  Co.  v.  Walsh,  607. 
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2.  After  the  term  lias«expired  at  whioh  the  reoord  U  made,  or, 
the  time  limited  for  settling  the  bill  of  exceptioni^  has  passed,  the 
amendment  can  be  made  only  by  bringing  the  parties  in  interest 
again  into  court,  by  the  service  of  proper  notice,  and  then  only 
when  there  is  some  memorandum,  minute  or  note  of  the  judge,  or 
something  appearing  on  the  records  or  files  of  the  court,  to  show 
the  facts  in  respect  of  which  the  amendment  is  sought  to  be  made. 
Chicago,  Milwaukee  and  Si.  Paul  Railway  Co,  r.  Walsh,  607. 

3.  Where  the  trial  court  makes  an  amendment  of  a  bill  of  excep- 
tions, in  the  absence  of  any  exception  to  the  source  of  information 
upon  which  the  court  acted  it  will  be  presumed  ther6  was  some- 
thing to  amend  by, — some  note  or  memorandum  of  the  evidence 
sufficient  to  enable  the  court  to  make  the  proper  amendment ;  and 
it  is  incumbent  upon  the  party  objecting  to  the  amendment,  to 
show,  by  bill  of  exceptions,  upon  what  the  court  acted,  if  he  intends 
to  question  its  sufficiency  to  authorize  the  amendment  to  be  made. 
Ibid.  607. 

4.  The  judge,  in  an  order  allowing  an  amendment  of  a  bill  of 
exceptions,  certified  that  on  the  motion  to  amend  he  examined  the 
record  in  the  case,  including  the  stenographer's  transcript  of  the 
evidence  theretofore  filed  and  made  a  part  of  the  record,  and 
the  various  papers  and  exhibits  introduced  in  evidence ;  that  he 
kept  some  minutes  of  the  evidence  heard  at  the  trial,  but  not  suffi- 
ciently full  to  authorize  the  making  of  the  certificate  from  said 
minutes  alone,  but  that  on  the  motion  for  new  trial  the  original 
bill  of  exceptions,  whioh  contained  the  stenographer's  transcript 
of  the  evidence,  was  examined  by  him;  and  the  judge  then  certi- 
fied that  from  his  personal  knowledge  and  recollection  it  was  true 
that  the  bill  of  exceptions  contained  all  the  evidence  in  the  case : 
Held,  that  such  certificate  was  Rufflcient  to  authorize  the  amend- 
ment of  the  bill  of  exceptions.    Ibid.  607.  ' 

5.  Amending  from  a  stenographer^ a  notes.  It  is  true  that  the 
amendment  could  not  be  made  from  the  personal  knowledge  or 
recollection  of  the  judge.  The  judgments  and  records  of  courts 
can  not  be  permitted  to  rest  upon  so  uncertain  a  foundation.  But 
if  the  judge  acts  upon  sufficient  matters  shown  by  the  record,  in- 
dependent of  his  personal  recollection,  and  allows  an  amendment, 
there  will  be  no  error.  The  court  may  also  refer  to  the  report  of 
the  evidence  made  by  a  stenographer,  though  not  bound  to  take 
it  as  true.    Ibid.  607. 

6.  And  when  the  trial  judge  has  in  apt  time  approved  the  tran- 
script made  by  an  official  stenographer,  as  being  a  correct  tran-  v 
scription  of  the  evidence,  there  can  be  no  objection  to  his  referring 
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to  the  same  as  aocarate  data  upon  which  to  predicate  his  fntare 
order  in  the  cause.  Chicago,  Milvfaukee  and  St,  Paul  Railvfay  Co, 
V.  Walahy  607. 

7.  Amending — preserving  a  record  of  proceedings  therein.  Where 
the  court  allows  an  amendment  of  a  bill  of  exceptions,  if  either 
party  requires  it,  a  bill  of  exceptions  will  be  allowed  showing  the 
facts  upon  which  the  action  of  the  court  is  based.  But  when  the 
court  recites  in  its  order  the  facts  upon  which  the  amendment  Is 
predicated,  and  which  is  duly  signed  and  sealed  by  the  judge,  it 
performs  the  office  of  a  bill  of  exceptions,  and  there  is  no  objec- 

'  tion  to  the  practice  of  thus  preserring  in  the  record  such  facte. 
Ibid.  607. 

Tbansobift  of  becobd. 

8.  Incorporating  therein  the  original  bill  of  exceptions.  See 
APPEALS  AND  WRITS  OF  EKROR,  19,  20,  21. 

ASblONINO  BBBOBS. 

9.  Exceptions  not  preserved  in  the  record.  See  PBACTICE  IN 
THE  SUPREME  COURT,  1. 

Motion  fob  new  tbiaii. 

10.  Overruling— preserving  exceptions.    Same  title,  3. 

FIRES. 
Set  by  IiOCOmotive. 

Liability  of  railway  company  —  evidence.  See  NEGLIGENCE, 
31,  32,  33. 

FOOT-PRINTS. 

As  EVIPENCE. 

To  prove  arson.    See  CRIMINAL  LAW,  17. 
FORECLOSURE  SALE. 

DlSCHABGES  MORTGAGE  LIEN. 

Rights  of  mortgagor.  See  MORTGAGES  AND  DEEDS  OF  TRUST, 
6  to  12. 

FORFEITURE. 
Of  contracts. 

Against  insane  persons.    See  INSANE  PERSONS,  1,  2,  3. 

FORMER.  ADJUDICATION. 
Different  causes  of  action. 

1.  Having  the  same  fact  at  issue.  Where  some  controlling  fact 
or  matter  material  to  the  determination  of  two  causes  of  action  has 
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been  adjndioated  in  a  former  proceeding  in  a  court  of  competent 
jurisdiction,  and  the  same  fact  or  matter  is  again  at  isliuo  between 
the  same  parties,  the  adjudication-of  the  fact  or  matter  in  the  first 
suit,  if  properly  presented,  will  be  conclusive  upon  the  same  ques- 
tion in  the  latter  suit,  irrespective  of  whether  the  cause  of  action  is 
the  same  in  both  suits  or  not.   Leopold  et  al,  v.  City  of  Chicago,  568. 

2.  Where  a  city  filed  its  petition  for  condemnation  of  a  part  of  a 
lot  for  an  alley,  and  the  Jot  owner  filed  a  cross-petition  for  dam- 
ages to  the  part  of  the  lot  not  taken,  and  the  owner  offered  proof 
of  damages,  and  the  city  offered  evidence  showing  benefits  to  the 
remainder  of  the  lot,  and  the  jury  found  no  damages,  it  was  heldy 
in  a  proceeding  by  the  city  to  aasess  benefits  on  the  part  of  the  lot 
not  taken,  that  the  land  could  not  be  assessed  a  second  time  for 
the  benefits  accruing  from  the  improvement.    Ibid.  568. 

3.  Parol  evidence — to  ahovf  matter  litigated  in  prior  euit.  It  is 
ordinarily  sufficient,  where  a  judgment  is  relied  on  as  a  bar  to  a 
subsequent  suit,  that  the  issues  are  the  same  in  both  cases;  but 
where  the  adjudication  of  some  material  fact  or  matter  is  relied 
upon  as  an  estoppel  between  the  same  parties,  parol  evidence  of 
what  occured  on  the  former  trial, — what  was  actually  submitted 
and  determined, ->is  always  admissible.    Ibid.  568. 

FORMER  DECISIONS. 

Matters  considebed  on  appeaij. 

1.  Excessive  damages  —  a  question  of  fact.  The  ruling  of  this 
court  in  Illinois  Central  Railroad  Co.  v.  Welch,  52  111.  183,  and  Chi- 
cago  and  Northwestern  Railway  Co.  v.  Jackson,  55  id.  492,  holding 
that  this  court  might  pass  upon  the  fact  whether  the  damages 
awarded  are  excessive,  was  made  before  the  passage  of  the  statute 
making  the  finding  of  facts  by  the  Appellate  Court  conclusive 
upon  this  court.     West  Chicago  Railroad  Co.  v.  Bode,  396. 

Assignment  of  doweb. 

2.  By  infant  heir.  The  statement  in  Lenfers  v.  Henke,  73  111.  405, 
that,  at  common  law,  an  infant  heir  may  assign  dower,  is  held  to 
be  obiter  dictum.    Rawson  v.  Corbett  et  al.  466. 

Eminent  domain. 

3.  Special  benefits  and  damages  to  properly  not  taken.  See  EM- 
INENT DOMAIN,  16  to  21. 

Comparative  negligence. 

4.  The  doctrine  of  the  earlier  cases  renounced.  See  NEGLI- 
GENCE, 18. 
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PEAUD. 

Of  attorney. 

1.  Taking  deed  to  aid  grantor  in  defrattding  creditors.  Where  a 
person  conveys  ail  his  real  estate  to  his  legal  adviser,  for  the  pur- 
pose of  plaoing  it  beyond  the  reach  of  his  creditors  as  well  as  to 
secure  a  debt  due  the  grantee,  and  is  induced  to  do  so  by  the 
advice  and  artifice  of  the  grantee,  a  court  of  equity  will  treat  the 
deed  as  a  mortgage,  and  allow  a  redemption,  notwithstanding^ 
the  fraud  attending  the  transaction,  the  parties  not  being  in  pari 
delicto.    Her  rick  v.  Lynch  el  al.  283. 

2.  Equity  will  not  tolerate  the  idea  that  an  attorney  may  make 
use  of  his  peculiar  power  over  his  client  to  procure  a  contract  which 
is  illegal  and  contrary  to  public  policy,  and  to  then  invoke  the  aid 
of  the  law  to  enable  him  to  retain  that  which  he  has  obtained 
through  his  fraudulent  artifices.    Ibid.  283. 

BeSOINDINO  SAIiE. 

3.  Setting  aside  deed  obtained  by  fraud.  Where  the  considera- 
tion of  a  deed  for  land  is  the  sale  of  a  stallion,  which  was  repre- 
sented by  the  seller  to  be  about  the  age  of  eleven  years  and  a  sure 
foal-getter,  when,  in  truth,  such  horse  was  more  than  nineteen 
years  old  and  entirely  worthless  as  a  foal-getter,  and  of  no  value 
ior  any  purpose,  and  the  purchaser,  on  learning  J;hat  the  horse  was 
worthless,  notified  the  seller  that  the  horse  was  subject  to  his  order, 
it  was  held,  that  a  court  of  equity  would  set  aside  the  deed  for  the 
fraud  of  the  grantee,  and  that  the  deed  was  without  consideration. 
Dattaon  et  al.  v.  Vickery,  398. 

4.  Damages  recoverable  on  rescinding  sale  for  fraud.  The  buyer 
of  chattel  property  which  proves  to  be  worthless  has  not  the  right 
to  keep  it  an  indefinite  time  after  discovering  the  fraud  practiced 
on  him,  and  recover  from  the  seller  the  expense  of  taking  care  of 
it.  For  such  a  breach  of  a  contract  the  buyer  must  act  with  reason- 
able promptness,  and  can  only  recover  such  damages  as  he  thereby 
sustains.    Ibid.  398. 

5.  A  decree  found  that  the  sale  of  a  stallion  was  efifeoted  by  false 
and  fraudulent  representations  of  the  seller  as  to  the  age  and 
qualities  of  the  animal,  which  was  entirely  worthless,  and  that  the 
buyer,  immediately  on  learning  that  the  horse  was  worthless,  noti- 
fied the  seller  that  the  horse  was  at  the  purchaser's  stable  subject 
to  the  seller's  order,  and  that  the  latter  refused  to  take  it  away,  and 
the  buyer  kept  such  horse  from  May  10, 1889,  to  July  10, 1890,  and 
that  the  care  and  expense  of  keeping  the  animal  for  such  i>eriod 
was  reasonably  worth  $222.50,  which  the  seller  was  decreed  to  pay 
the  buyer :  Held,  that  the  decree  as  to  the  damages  required  to  be 
paid  by  the  seller  was  erroneous,  and  not  sustained  by  the  laots 
found  therein.    Ibid.  398. 
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RNISHMENT. 

.QTTITASIiE  ASSIOMMSNT. 

Protected  in  a  court  of  law.    See  ASSIGNMENT,  3, 

S  PIPES. 

JSB  OF  A  STREET  THEBEFOB.     See  HIGHWAYS,  12,  13. 

TARDIAN  AND  WAKD. 

jrUABDIAlf'S  LIABEDITY. 

1 .  Interest  on  money  not  loaned.  A  guardian  is  liable  to  his  wards 
for  interest  on  money  coming  to  his  hands  which  be  neglected  to 
loan,  and  which  might  have  been  loaned.  Rawaon  y.  Corbett  et  al% 
466. 

Account. 

2.  Hovf  to  be  stated.  Where,  at  the  time  a  guardian  receives  a 
sum  of  money  belonging  to  his  wards,  they  are  indebted  to  him  in 
considerable  amounts,  and  he  continues  thereafter  to  make  ad- 
vances for  their  maintenance  and  education,  and  to  pay  other  sums 
of  money  that  are  charges  against  their  estate,  the  correct  rule  for 
stAting  his  account  is  to  arrange  the  items  thereof  in  chronological 
order,  and  make  annual  rests.    Ibid.  466. 

3.  Where,  however,  the  guardian  fails  for  several  years  to  make 
an  inventory  or  annual  report,  and  makes  his  final  account  without 
annual  rests,  and  no  objection  is  made  thereto  by  the  wards,  the 
court  may  adopt  the  course  of  adding  to  his  account  such  items  as 
he  should  have  been  charged  with  but  are  omitted  by  him.  Ibid. 
466. 

Attorney's  fee. 

4.  Allowance  of  an  attorney's  fee.  Where  the  fail  tire  of  a  guard- 
ian to  file  an  inventory  and  make  reports  reiquired  by  law  is  the 
principal  cause  of  the  intricate  and  complex  condition  in  which 
his  accounts  are  involved,  and  the  great  labor  required  in  attend- 
ing to  the  matter  is  owing  to  his  own  neglect,  his  wards  ought  not 
to  be  required  to  pay  an  attorney's  fee  for  services  in  stating  the 
account.    Ibid.  466. 

HIGHWAYS. 
Dedication. 

1.  Acceptance  by  the  public.  The  fencing  of  land  to  correspond 
with  an  old  road  not  laid  out,  without  acceptance  after  that  by  the 
public,  does  not  constitute  a  highway  by  dedication.  Town  of 
Brushy  Mound  v.  McC Unlock,  129. 

Pkescription. 

2.  EBlablishing  by  prescription — passive  use.  The  user  of  private 
property,  to  ripen  into  a  prescriptive  right,  must  be  adverse  to  the 
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HIGHWAYS.    Presobiption.    Continued. 

owner.  Mere  passive  use  is  never  sufficient.  It  must  also  be  open, 
adverse  and  under  claim  of  right.  Town  of  Brushy  Mound  v.  Mc^ 
Clintocky  129. 

3.  Over  unincloaed  lands.  In  order  to  establish  a  public  highway, 
by  prescription,  over  uninolosed  lands,  there  must  be  something 
more  than  mere  travel  over  it  by  the  public.  It  must  appear  that 
the  user  is  under  a  claim  of  right  in  the  public,  and  not  by  mere 
acquiescence  on  the  part  of  the  owner.  Express  notice  is  not  nec- 
essary, but  there  must  be  such  conduct  on  the  p^rt  of  the  public 
authorities  as  to  reasonably  inform  the  owner  that  the  highway  is 
used  under  a  claim  of  ri^ht.    Ibid.  129. 

4.  Where  a  road  through  uninclosed  land  was  on  a  tortuous  line, 
the  little  work  done  on  It  in  all  the  years  it  had  been  traveled  can 
not  be  said  to  be  notice  that  it  was  being  used  under  a  claim  of 
public  right.  Where  the  authorities  allowed  other  parts  of  the  way 
to  be  fenced  up  and  changed,  the  owner  of  the  land  had  the  right 
to  presume  that  the  road  over  it  was  being  used  by  the  public  just 
as  it  was  over  other  lands,  and  that  by  permitting  it  to  be  so  used 
none  of  his  rights  were  waived.    Ibid.  129. 

5.  Suffering  parts  of  the  road  to  be  closed.  On  the  question 
whether  a  road  is  a  highway  by  prescription,  and  especially  where 
it  is  at  least  doubtful  whether  the  user  over  a  party's  land  was  ad- 
verse, under  a  claim  of  right,  or  merely  by  permission,  it  is  proper 
to  show  how  the  public  authorities  treated  the  road  at  other  places, 
and  that  they  suffered  the  owner  of  the  lands  to  fence  up  the  road. 
Ibid.  129. 

6.  Changes  in  the  linei  In  determining  whether,  under  the  evi- 
dence, a  public  highway  has  been  established  over  a  defendant's 
land,  the  testimony  as  to  changes  at  other  points  is  also  to  be  con- 
sidered, as  it  is  a  part  of  the  evidence  in  the  case  bearing  on  that 
question.    Ibid.  129. 

Laying  out  a  road. 

7.  Who  may  appeal — power  of  supervisors.  Any  person  inter- 
ested in  the  decision  of  the  commissioners  of  highways  in  laying 
out  or  refusing  to  lay  out  a  highway,  or  in  the  verdict  of  the.  jury 
in  assessing  the  damages,  is  given  the,  right  to  an  appeal  to  three 
supervisors,  before  whom  the  trial  is  to  be  de  novo.  This  applies 
to  appeals  from  the  order  of  commissioners  of  highways  in  and 
about  the  laying  out  of  roads  for  private  and  public  use,  under 
the  provisions  of  section  54,  chapter  121,  of  the  Be  vised  Statutes. 
Wright  V.  Highway  Comrs.  of  the  Town  of  Carrollton,  138. 

8.  Meeting  to  hear  objections.    A  meeting  of  the  commissioners 
^        of  highways  on  a  petition  to  lay  out  a  road  was  appointed  to  con- 
vene at  the  west  end  of  the  proposed  road,  to  examine  the  route 
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of  the  same  and  hear  reasons  for  or  against  laying  out  the  road* 
Kecord  of  this  meeting  was  indorsed  on  the  petition,  as  follows : 
"February  10,  1893.~Commissioners  met  at  the  beginning  of  the 
xoad  mentioned  within,  at  ten  o'clock  A.  M.,  and  walked  over  said 
road  to  the  east' end,  and  then,  after  hearing  reasons  for  and  against 
the  location  of  said  road,  granted  the  prayer  of  the  petition :"  Hel% 
that  the  record  showed,  with  sufficient  clearness,  that  the  commis- 
sioners did,  in  fact,  meet  at  the  west  end  of  the  road.  Smith  v. 
Comra.  of  Highways  et  aL  385. 

9.  In  such  case  it  was  wholly  immaterial  whether  the  hearing 
of  reasons  for  and  against  the  laying  out  of  the  road  was  had  at  the 
west  end  before,  or  at  the  east  end  after,  the  commissioners  had 
viewed  the  route.  Such  meeting  was  one  continuous  proceeding. 
Ibid.  385. 

10.  Presenting  a  second  petition  to  lay  out  a  road.  The  fact  that 
the  commissioners  of  highways  may  have  refused  a  petition  for 
the  laying  out  of  a  road  is  no  bar  to  the  presentation  of  a  second 
petition  for  the  same  purpose.  Section  48,  which  prohibits  the 
filing  of  a  second  petition  within  two  years,  relates  only  to  cases 
where  an  order  has  been  granted  for  laying  out  the  road,  and  dam- 
ages  are  assessed,  and  the  commissioners,  or,  in  case  of  an  appeal, 
the  supervisors,  are  of  the  opinion  that  the  damages  assessed  are 
too  high,  so  as  to  be  an  unreasonable  burden  upon  the  tax- payers. 
Ibid.  385. 

STBEETS  IK  A  OITT. 

11.  Uses  to  which  they  may  he  appropriated.  The  general  rule 
long  recognized  by  this  court  is,  that,  having  the  free  and  exclu- 
sive control  over  streets,  municipal  authorities  may  appropriate 
them  to  any  use  not  incompatible  with  the  ol^ject  for  which  they 
were  established.    Barrows  v.  City  of  Sycamore,  588. 

12.  Laying  water,  gas  and  sewer  pipes  under  a  street.  In  the 
application  of  the  rule  it  has  been  held  that  a  city  council  may 
lawfully  authorize  the  laying  of  railroad  tracks  upon,  and  water, 
sewage  and  gas  pipes  under,  public  streets,  and  that  property  own- 
ers could  neither  enjoin  such  use,  nor  recover  damages  to  property 
occasioned  thereby.    Ibid.  588. 

13.  Laying  pipes  under  the  streets  for  the  purpose  of  distribut- 
ing water  and  gas  and  to  carry  off  sewage,  is  lawful,  both  because 
it  is  necessary  for  the  health,  comfort  and  convenience  of  the  in- 
habitants, and  because  it  in  no  way  interferes  and  is  not  incom- 
patible with  the  use  of  such  streets  for  public  travel ;  yet  it  can  not 
be  contended  that  the  water  or  gas  works  themselves  could  be  law- 
fully built  in  a  public  street,  as  not  being  inconsistent  with  the 
public  use.    Ibid.  588.* 
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14.  Erection  of  stand-pipe  in  street.  The  erection  of  a  stand- 
pipe  or  water  works  in  a  public  street,  near  the  buildings  along  the 
street,  is  an  unlawful  use  of  such  street,  and  the  manner  of  oper- 
ating  the  structure,  or  its  dimensions,  affect  only  the  question  of 
damage  to  property  holders.    Barrows  y.  City  of  Sycamore,  588. 

Obstbuction  of  streets. 

15.  Liability  of  city  for  obstructing  a  street.  A  city  has  no  right 
to  so  obstruct  public  streets  as  to  deprive  the  public  and  adjac^t 
property  holders  of  their  use,  as  such.  Their  primary  object  is  for 
prdfuary  passage  and  travel,  and  the  publio  and  individuals  can 
not  be  rightfully  deprived  of  such  use.    Ibid.  588. 

16.  Who  may  complain  of  obstructions.  It  is  well  settled  that  for 
obstructions  to  streets,  resulting  in  no  special  injury  to  an  indi- 
vidual, the  public  alone  can  complain.  There  are  certain  injuries 
which  are  necessarily  incident  to  the  ownership  of  proi>erty  in 
towns  or  cities,  which  directly  impair  the  value  of  private  property^ 
for  which  the  law  affords  no  relief,  as,  for  instance,  the  building  of 
a  jail,  police  station,  or  the  like,  near  private  property.    Ibid.  588. 

17.  If  an  obstruction  in  a  street  does  not  practically  affect  the 
use  or  enjoyment  of  neighboring  property,  and  thereby  impair  ita 
value,  no  action  will  lie.  In  all  cases,  to  warrant  a  recovery,  it  must 
appear  there  has  been  some  direct  physical  disturbance  of  a  right, 
either  publio  or  private,  which  the  plaintiff  enjoys  in  connection 
with  his  property,  and  which  gives  it  an  additional  value,  and  that 
by  reason  of  such  disturbance  he  has  sustained  a  special  damage 
with  respect  of  his  property,  in  excess  of  that  sustained  by  the 
public  generally.    Ibid.  588. 

18.  In  the  absence  of  any  statutory  or  constitutional  provision 
on  the  subject,  the  common  law  affords  redress  in  all  such  oaaes, 
and  it  was  the  intention  of  the  framers  of  the  present  constitution 
to  require  compensation  to  be  made  in  all  cases  where,  but  for 
some  legislative  enactment,  an  action  would  lie  by  the  common 
law.  Where  the  action  is  by  an  individual,  the  special  injury  i& 
the  gist  of  the  action,  and  unless  it  is  alleged  and  proved  there  oan 
be  no  recovery.    Ibid.  588. 

INFANTS. 

ASSIONING  DOWEB. 

1.  Former  decision  in  Lenfers  v.  Henhe,  73  111.  405,  stating  that, 
at  common  law,  an  infant  heir  may  assign  dower,  held  to  be  obiter 
dictum.    Ravson  v.  Corbett  et  al.  466. 
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INSANE  P£BSONS. 

GOKTBAOTS. 

1.  Declaring  forfeiture  againat.  After  a  person  has  been  ad- 
judged insane,  no  forfeiture  of  his  contract  for  a  failure  on  his 
part  to  pay  certain  sums  of  money,  as,  an  installment  of  interest 
and  taxes  on  land,  can  be  declared,  except  by  decree  of  a  court  of 
competent  jurisdiction  where  he  is  properly  represented  by  a  con- 
Berrator  or  guardian.    Helbreg  et  aL  y.  Schumann  et  aLl^. 

2.  Setting  aside  a  forfeiture.  A  declaration  of  the  forfeiture  pf 
rights  under  a  contract,  after  the  party  affected  has  been  adjudged 
insane,  and  the  obtaining  of  possession  of  the  premises  to  which 
the  contract  relates,  will  be  regarded  as  fraudulent,  and  will,  in  a 
court  of  equity,  be  set  aside,  and  the  insane  person  restored  to  his 
rights  under  such  contract.    Ibid.  12. 

3.  Courts  of  equity  will  set  aside  contracts  made  with  insane 
persons  on  the  ground  of  fraud.  Such  persons  being  incapable, 
for  the  want  of  capacity,  to  enter  into  a  valid  contract  or  do  any 
valid  act,  all  persons  dealing  with  them  with  knowledge  of  this  in- 
capacity are  regarded  as  perpetrating  a  fraud  upon  them.  Ibid.  12. 

INSOLVENT  DEBTORS. 

ASBIGNKEHT. 

1.  For  the  benefit  of  creditors— what  constitutes.  An  assignment 
for  the  benefit  of  creditors  is  a  transfer,  without  compulsion  of 
law,  by  a  debtor,  of  some  or  all  of  his  property  to  an  assignee  or 
assignees,  in  trust,  to  apply  the  same,  or  the  proceeds  thereof,  to 
the  payment  of  some  or  all  of  his  debts,  and  to  return  the  surplus, 
if  any,  to  the  debtor.  It  implies  a  trust,  and  contemplates  the 
intervention  of  a  trustee.     Walker  et  al.  v.  Ross  et  al,  60. 

2.  An  absolute  conveyance  made  directly  to  the  creditor  in  pay- 
ment, or  any  form  of  lien  given  as  security  for  the  payment,  of  a 
bona  fide  debt,  though  having  the  effect  to  give  the  creditor  a  pref- 
erence,  is  not  an  assignment  for  the  benefit  of  creditors,  within  the 
meaning  of  the  statute.  Wherever  such  instruments  have  been 
held  void  under  section  13  of  the  Assignment  act,  it  has  been  upon 
the  ground  that,  having  been  made  in  contemplation  of  an  assign- 
ment in  trust  afterward  actually  executed,  they  were  to  be  deemed 
a  part  of  it.  The  statute  does  not  contemplate  a  constructive  as- 
signment.   Ibid.  50. 

3.  The  court  has  repeatedly  said  that  the  statute  contemplates 
no  such  thing  as  a  constructive  trust,  and  the  cases  in  this  court 
hold  that  there  must  be  an  absolute  transfer  of  the  whole  interest 
of  the  assignor,  legal  and  equitable,  in  the  property  assigned,  in 
trust,  for  the  benefit  of  creditors.    Ibid.  50. 

4.  A  transfer  of  property,  to  be  treated  as  a  voluntary  assignment 
under  the  statute,  must  be  a  conveyance  to  an  assignee  in  trust  for 
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the  creditors.  A  transfer  of  property  by  an  insolvent  directly  i6 
his  creditor,  for  the  purpose  of  securing  or  providing  the  means 
for  the  payment  of  that  creditor,  only,  is  not  a  voluntary  assign- 
ment. Peterson  v.  Brabrook  Tattoring  Co,  et  al,  290. 
'  5.  Whether  effected  by  giving  judgment  notes.  The  giving  of 
judgment  notes  by  an  insolvent  corporation,  due  on  demand,  to 
three  of  its  creditors,  followed  by  the  entry  of  judgments  thereon 
and  the  levy  of  executions  on  all  the  tangible  property  of  the  cor- 
poration, will  not,  of  itself,  constitute  a  voluntary  assignment,  nor 
is  it,  in  any  proper  sense,  a  diversion  or  misappropriation  of  a  trust 
fund.    Ibid.  290. 

6.  Corporation  preferring  creditors.  The  mere  fact  that  a  cor- 
poration may  be  insolvent  does  not  so  far  charge  its  directors  and 
officers  with  the  character  and  functions  of  trustees  as  to  take  from 
them  the  power  to  make  preferential  transfers  of  the  corporate  as- 
sets; so  long  as  they  act  in  good  faith,  and  do  not  attempt  to  prefer 
themselves.    Ibid.  290. 

7.  Debtor  misapplying  funds — effect  on  innocent  creditors.  A 
corporation  being  unable  to  meet  its  obligations,  procured  a  loan 
of  $5000  from  certan  of  its  creditors  to  enable  it  to  continue  busi- 
ness, and  gave  them  its  judgment  notes  for  their  debts  and  such 
loan,  which  notes  were  payable  on  demand.    The  creditors,  be- 

*  coming  fearful  of  trouble  with  other  creditors,  caused  judgments 
to  be  entered  on  their  notes,  and  took  out  executions,  which  were 
levied  on  all  the  tangible  property  of  the  corporation.  The  $5000 
loan  was  afterward  paid  over  to  the  principal  stockholder,  to  ap- 
ply on  indebtedness  to  her:  Held,  that  the  misapplication  of  the 
loan  could  not  afiFect  the  creditors  thus  secured,  they  being  in  no 
respect  privy  to  such  misapplication.    Ibid.  290. 

8.  Right  to  prefer  creditors  by^sale  or  mortgage.  A  debtor,  sol- 
vent or  insolvent,  notwithstanding  the  statute  relating  to  voluntaiy 
assignments,  may  lawfully  transfer  any  part  or  the  whole  of  his 
property  in  payment,  or  incumber  it  by  mortgage,  deed  of  trust 
in  the  nature  of  a  mortgage,  judgment  confessed,  or  pledge,  as 
security  for  the  payment  of  such  debts  preferred.  By  selling  or 
mortgaging  his  property  directly  to  his  creditors,  the  debtor  exer- 
cises a  clear,  legal  right.  His  right,  by  such  means,  to  prefer  some 
creditors  to  others,  is  not  affected  by  the  statute.  Walker  et  al.  v. 
Ross  et  al.  50. 

9.  Appeal  from  order  of  distribution.  No  appeal  lies  to  the  cir- 
cuit court,  from  an  order  of  the  county  court,  refusing  to  order 
payment,  by  the  assignee  of  an  insolvent  bank,  of  a  dividend  on 
certain  certificates  of  indebtedness  against  the  insolvent  bank. 
Heinzelman  Bros,  et  al.  v.  Schrader,  227. 
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rtlUCTIONS. 

f  TH£IB  QUAliITIES. 

1 .  Refusing  correct  propoailions  of  law.  Where  refused  instruc- 
bions  contain  correct  propositions  of  law,  yet  if  the  instructions 
given  contain  all  the  lav  necessary  for  the  jury  to  arrive  at  a  cor* 
rect  verdict,  there  will  be  no  error.    Jacohson  v.  Guvzburg,  135. 

2.  Repeating  instructions.  A  defendant  can  |Mg  complain  of  the 
refusal  of  an  instruction  if  its  substanee  is  embodied  in  instructions 
whioh  are  given,  and  in  so  holding  this  court  does  not  necessarily 
hold  such  given  instructions  to  be  correct.    Carlton  v.  People,  181. 

3.  Inapplicable  to  the  case  on  trial.  Where  the  negligence 
charged  against  a  city  was  not  in  failing  to  construct  a  proper 
crossing,  but  in  digging  and  maintaining  an  open  ditch  across  a 
path  in  a  street  which  was  used  by  the  public,  an  instruction  laying 
down  the  proposition,  that  the  question  whether  a  street  crossing 
should  or  should  not  be  colistructed  was  left  to  the  city  authqrities, 
and  the  city  had  a  discretion  in  such  matters  with  which  the  courts 
would  not  interfere  except  when  abused,  and  that  until  the  city 
exercised  its  discretionary  power  by  constructing  a  street  crossing, 
or  allowing  it  to  be  constructed,  it  was  not  liable  for  damages  re- 
sulting wholly  from  the  absence  of  such  street  crossing,  is  properly 
refused,  as  being  inapplicable  to  the  case  before  the  jury.  City  of 
Beardatown  v.  Smith,  169. 

4.  Should  not  be  argumentative.  The  jury  have  little  to  do  with 
the  theory  and  policy  of  the  law,  and  instructions  should  be  so 
drawn  as  to  be  a  concise  and  accurate  statement  of  the  law  as 
applicable  to  the  facts  of  the  particular  case.  If  they  call  the 
attention  of  the  jury,  in  an  argumentative  manner,  to  matters  with 
which  they  have  no  immediate  concern,  there  will  be  no  error  in 
their  refusal.  Metropolitan  West  Side  Elevated  Railvay  Co.  v. 
Stickney  et  al.  362. 

5.  Assuming  defendant's  negligence — error  cured  by  other  in- 
structions. On  the  trial  of  an  action  against  a  railway  company  for 
causing*  the  death  of  the  plaintifi's  intestate,  the  court  instructed 
the  jury,  at  the  plaintiff's  request,  that  if  they  believed,  from  the 
evidence,  that  the  deceased  was  exercising  ordinary  care  for  her 
own  safety,  "and  came  to  her  death  by  reason  of  the  negligent  act 
of  the  defendant  as  charged  in  the  plaintiff's  declaration,"  then  the 
jury  should  find  the  defendant  guilty :  Held,  that  the  instruction, 
if  construed  strictly,  and  without  reference  to  other  instructions 
given,  was  obnoxious  to  the  objection  that  it  assumed  the  fact  that 
the  defendant  was  negligent  as  charged,  and  submitted  to  the  jury 
the  mere  question  whether  the  deceased  came  to  her  death  by 
means  thereof.  But  such  defect  was  cured  by  other  instructions. 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railvay  Co.  v.  Bad- 
deley,^2». 

li— 150  III. 
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INSTBUCTIOKS.    Of  thbib  qualities.    Continued, 

6.  Directions  aa  to  the  burden  of  proof.  It  is  not  necessary  that 
tlie  instructions  for  the  plaintiff  sliall  state  where  the  burden  of 
proof  rests.  It  is  sufficient  if,  from  all  the  instructions  given  to  the 
jury  as  the  charge  of  the  judge,  it  clearly  appears,  and  is  so  stated 
to  the  jury,  upon  whom  the  burden  rests.  If  one  of  the  instructions 
for  the  defendant  positively  states  on  whom  it  rests,  that  will  be 
sufficient.    Mitchell  et  al.  v.  Hindmany  538. 

7.  Directions  as  to  the  preponderance  of  the  evidence*  An  in- 
struction that  the  preponderance  of  the  evidence  is  not  alone  de- 
termined from  the  number  of  the  witnesses  testifying,  but  the  jury 
should  take  into  consideration  the  opportunities  of  the  witnesses 
for  seeing  or  ascertaining,  from  their  own  personal  knowledge,  the 
things  about  which  they  testify,  and  the  probability  or  improba- 
bility of  the  truth  of  their  statements,  in  view  of  all  the  other  evi- 
dence, facts  and  circumstances  proven,  and  from  the  circumstances 
determine  the  preponderance,  etc.,  does  not  exclude  from  the  jury 
the  consideration  of  expert  evidence.    Ibid.  538. 

8.  Whether  authorizing  recovery  on  counte  not  proved.  An  in- 
struction that  if  the  jury  believed,  from  the  evidence,  that  the 
plaintiff's  intestate,  while  exercising  ordinary  care,  was  killed  by  ^ 

.  the  negligence  of  defendant,  as  charged  in  the  declaration,  they 
should  find 'for  the  plaintiff,  is  not  erroneous  on  the  ground  that 
the  evidence  did  not  tend  to  sustain  one  or  more  of  the  counts  in 
the  declaration.  Lake  Shore  and  Michigan  Southern  Railway  Co, 
V.  Heaaiona,  546. 

9.  Referring  to  the  ad  damnum — not  commended.  See  PRACTICE 
IN  THE  SUPREME  COURT,  17. 

INSURANCE. 
Intebbst  in  profits. 

1.  Whether  an  insurable  interest.  A  and  B  were  engaged  in  the 
grain  business,  and  were  operating  an  elevator,  which  was  owned 
by  A,  who  also  owned  the  ground  on  which  it  was  located.  B  ad- 
vanced no  money  to  carry  on  the  business,  but  under  an  arrange- 
ment with  A  he  took  charge  of  the  business  at  the  elevator,  and 
was  to  receive  as  a  salary  one-half  of  the  profits  realized  out  of  the 
business.  B's  liability  with  A  to  the  party  owning  grain  stored  in 
the  elevator,  to  hold  and  ship  the  grain  to  such  owner  or  to  his 
order,  as  provided  in  thh  warehouse  receipts,  and  his  right  to  share 
in  the  profits  in  payment  of  his  salary,  was  held  an  insurable  in- 
terest upon  the  property,  upon  which  he  could  take  out  a  policy 
for  his  own  benefit.     Trader  a'  Ins.  Co.  v.  Pacaud  et  aL  245. 

Contract  of  insurance. 

2.  Who  may  aue  on  policy.  Where  a  party  contracts  for  the  in- 
surance of  property,  pays  the  premium,  and  the  policy  makes  the 
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URANCE.    GoNTBAOT  OF  IN6UBAK0S.    Continued. 
loss  payable  to  him,  the  agreement  to  pay  the  loss  is  a  contract 
with  the  person  who  pays  the  consideration,  and  he  will  have  a 
rl^ht  of  action  in  his  own  name,  although  the  insurance  is  in  the 
name  of  another.     Traders'  Ina.  Co.  v.  Pacaud  et  al.  245. 

3.  A  and  B,  the  owners  of  grain  stored  in  an  elevator,  took  a 
policy  of  insurance  on  the  grain  to  C,  of  the  firm  of  0  &  D,  the 
parties  with  whom  the  grain  was  stored,  which  policy  -provided 
that  the  loss,  if  any,  should  bo  paid  to  A  and  B,  as  their  interest 
may  appear.  A  and  B  alone  applied  for  the  Insurance,  and  they 
alone  paid  the  premium,  and  the  policy  was  delivered  to  them : 
Held,  that  A  and  B  could  maintain  an  action  in  their  own  names 
for  any  loss  that  might  occur.    Ibid.  245. 

4.  Limited  interest  in  property  insured — duty  to  disclose  real  in- 
terist.  A  i)olicy  of  insurance  provided  that  if  the  interest  of  the 
assured  in  the  personal  property  should  be  ''other  than  unincum- 
bered ownership,  without  such  fact  being  indorsed  upon  the 
policy,  the  same  should  be  void."  The  policy  was  to  M.,  of  the  firm 
of  M.  k  By  warehousemen,  with  whom  the  property  was  stored, 
and  contained  a  clause  that  loss  should  be  payable  to  P.  &  Co.,  as 
their  interest  might  appear.  B.  had  no  title  to  the  property,  but 
only  an  interest  in  the  profits  of  the  business  of  buying  and  stor- 
ing grain,  lind  was  liable  with  M.  to  hold  and  ship  the  grain,  as 
provided  in  the  warehouse  receipts  issued  by  M.  &  B.:  Heldt  that 
while  B.  had  an  insurable  interest  in  the  grain  stored,  his  interest 
was  not  one  which  the  assured  were  required  to  disclose  when  the^ 
took  out  the  policy.    Ibid.  245. 

CONTRIBtrTION. 

5.  In  case  of  other  insurance.  A  condition  in  a  policy  of  insur- 
ance which  provides  that  in  case  of  any  other  insurance  upon  the 
property  insured,  made  prior  or  subsequent  to  the  policy,  the  as- 
sured should  be  entitled  to  recover  no  greater  proportion  of  the 
loss  than  the  sum  insured  bears  to  the  whole  amount  so  Insured 
thereon,  has  no  application  where  the  other  insurance  is  of  a  sep- 
arate and  distinct  interest  in  the  property.  It  applies  only  where 
the  insurance  covers  the  same  interests.    Ibid.  245. 

ASSrMING  OOBFOBATE  FOWEBS. 

6.  Limiting  liability — assuming  perpetuity.  See  CORPORA- 
TIONS, 2. 

NTERE8T. 
Guardian's  account. 

Annual  rests.    See  GUARDIAN  AND  WARD,  2,  3. 
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INTOXICATING  LTQUOKS. 
Gausiko  death. 

1.  Joint  liability  of  seller  and  owner  of  premises  where  sold.  In 
an  action  by  a  widow  and  her  infant  children  against  a  saloon- 
keeper and  the  owner  of  the  premises  where  the  liquor  was  sold, 
to  recover  damages  for  a  loss  of  the  plaintiff's' means  of  snpport, 
caused  by  the  death  of  their  husband  and  father  from  intoxication, 
the  allegation  of  ownership  in  thia  premises  upon  which  the  liquor 
was  sold  makes  such  owner  jointly  liable  with  the  seller  of  the 
liquor,  by  the  terms  of  the  statute.  Helmuth  et  al.  v.  Bell  et  al.  263. 

2.  Joint  action  by  widow  and  children.  Where  a  man  loses  his 
life  through  intoxication,  having  a  wife  and  children  of  tender 
years,  who  live  together  and  constitute  but  one  family,  whereby 
they  lose  their  means  of  support,  while  the  wife  may  sue  alone,  no 
reason  is  perceived  why  the  wife  and  children  may  no^  Join  in  an  j 
action  to  recover  for  the  loss.    Ibid .i 263.                                                        I 

3.  Joint  action  by  parents  of  the  deceased.  If  a  father  and  mother 
living  with  a  son  upon  whom  they  are  dependent  for  support,  and 
who  is  providing  for  tbem,  are  deprived  of  the  same  in  consequence 

of  the  intoxication  of  the  son,  it  would  seem  unreasonable  to  hold  { 

that  two  actions  instead  of  one  should  be  brought  by  the  parents.  ! 

The  words  "in  his  or  her  own  name"  may,  by  the  express  language  I 

of  the  statute,  be  read  in  the  plural.    Where  Joint  interests  are  I 
affected  a  joint  action  may  be  brought.    Ibid.  263. 

JOINT  LIABILITY. 
Action  for  tort.    See  NEGLIGENCE,  1.  ] 

JURISDICTION. 

Law  and  equity. 

Concurrent  jurisdicUon.    See  CHANCERY,  4,  5.  ' 

JURY. 
Improper  conduct  or  parties. 

1.  Conversation  with  a  juror — whether  ground  for  new  trial.  See 
NEW  TRIALS,  2. 

2.  Furnishing  the  jury  a  free  lunch.    See  PRACTICE,  22,  23,  24. 

TiEW  BY  a  jury. 

3.  In  condemnation  proceedings.    Same  title,  16, 17, 18. 

1L  ACHES. 

As  A  DEFENSE. 

1.  Who  may  not  complain.    See  EJECTMENT,  7. 

2.  Must  be  pleaded.    See  LIMITATIONS,  1. 
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DLORD  AND  TENANT. 

SASE  CONSTRUED. 

1-  Exienaion  of  term— ^option  of  leaspr  to  extend  or  sell  to  leasee. 
In  1875  the  owner  of  premises  leased  the  same  from  May  1, 1875,  to 
May  1,  1880.  The  lease  was  extended,  from  time  to  time,  by  in- 
dorsements made  thereon,  the  last  being  April  23, 1890,  extending 
the  lease  from  May  1, 1890,  to  May  1, 1895,  which  indorsement  was 
as  follows :  "This  lease  ♦  •  *  is  extended  five  years  from  May 
1, 1890,  upon  the  same  terms  and  conditions  of  above  extension 
made  and  dated  April  8, 1885.  At  expiration  of  this  extension  it 
shall  be  the  privilege  of  the  party  of  the  first  part,  or  his  heirs  or 
assigns,  to  extend  the  said  lease  from  May  1, 1895,  at  $1200  per  year, 
payable  in  monthly  installments,  with  all  the  conditions  of  the 
original  lease,  or  to  sell  *  *  *■  the  party  of  the  second  part 
*  *  *  for  $30,000,  the  said  party  of  the  second  part  accepting  the 
above  conditions  and  terms :"  Held,  that  the  extension  of  1890 
gave  the  lessee  no  rights  in  the  property  after  May  1, 1895.  Pearce 
V.  Turner  et  al,  116. 

2.  The  advantage  to  be  derived  from  the  privilege  was  a  part  of 
the  consideration  for  the  extension  of  the  lease  from  May  1, 1890, 
to  May  1, 1895,  and  the  fact  that  the  lessee  accepted  the  terms  and 
conditions  of  the  extension  from  May  1, 1890,  to  May  1, 1895,  in- 
cluding the  privilege  in  question,  did  not  operate  to  impose  upon 
the  lesBor  a  contract  to  either  extend  the  lease  to  May,  1900,  or  sell 
the  premises  at  the  figure  named.    Ibid.  116. 

3.  Breach,  of  covenant  not  to  assign — rights  of  lessor.  A  lease 
contained  an  agreement  of  the  lessee  that  neither  he  nor  his  legal 
representatives  would  underlet  said  premises,  or  any  part  thereof, 
or  assign  the  lease,  without  the  written  consent  of  the  lessor,  and 
then  provided  that  if  default  should  be  made  in  any  of  the  agree- 
ments or  covenants  of  the  lessee,  (which  included  the  covenant 
not  to  assign,)  then  the  lessor  should  have  the  right  to  declare  the 
term  ended,  and  re-enter :  Held,  that  this  was  not  a  mere  cove- 
nant not  to  assign,  but  was  a  power  of  re-entry  for  a  breach  of  a 
covenant,  having  the  force  of  a  condition.    Kew  v.  Trainor,  150. 

4.  A  lease  contained  a  covenant  that  neither  the  lessee  nor  his 
legal  representatives  would  assign  the  same  without  the  lessor's 
swritten  consent,  and  provided  for  a  forfeiture  and  right  of  re-entry 
by  the  lessor  for  the  breach  of  any  of  the  covenants.  The  lessee, 
with  the  written  consent  of  the  lessor,  assigned  the  lease,  with  a 
stipulation  that  no  further  assignment  should  be  made  without 
like  assent  of  the  lessor:  Held,  that  the  lessor  had  the  right  to 
forfeit  the  term,  and  re-enter,  for  an  fissignment  of  the  lease  by 
the  assignee  without  his  consent.    Ibid.  150. 

5.  Rights  and  liabilities  of  assignee  of  lessee,  A  party,  by  accept- 
ing the  assignment  of  a  lease,  and  agreeing  to  perform  all  the  cov- 


Digitized  by  CjOOQ IC 


n 


694  INDEX. 

LANDLORD  JiST>  TENANT.    Lease  construed.    Continutd. 

enants  and  oonditions  of  the  lessee,  becomes  obligated  to  perform 
all  the  terms  and  conditions  of  the  lease  in  as  full  and  complete  a 
manner  as  the  original  lessee ;  and  when  the  assignee,  in  consid- 
eration of  the  lessor's  written  consent  to  the  assignment,  stipulates 
tbat  no  further  assignment  shall  be  made  without  the  written  con- 
sent of  the  lessor,  and  expressly  agrees  to  perform  all  the  covenants 
and  conditions  of  the  lease,  he  thereby  assumes  the  position  of  the 
original  lessee,  and  will  have  the  same  powers  of  the  original  les- 
see, and  no  other.    Kew  v.  Trainor,  150. 

Assignment  of  lease. 

6.  Liability  of  assignee  of  lease  not  defeated  by  his  tisaignment. 
If  it  be  conceded  that  an  assignee  of  a  lease  is  discharged  from 
liability  for  subsequent  breaches  by  his  assignment  of  the  lease, 
yet  his  transfer  will  not  have  the  effect  of  discharging  him  for 
breaches  of  th«  covenant  already  committed,  when  there  was  a 
privity  of  estate  between  him  and  the  lessor,  and  an  implied  pro- 
vision to  pay  the  damages  occasioned  by  such  breach.  Consoli" 
dated  Coal  Co,  v.  Peers  et  al.  344. 

7.  Liability  of  successor  of  lessee.  Where  the  lessee  of  a  railroad 
agrees,  on  behalf  of  itself  and  its  successors  and  assigns,  to  comply 
with  the  terms  of  the  lease,  and,  among  other  things,  to  pay  the 
rent  reserved,  and  other  charges,  a  person  or  company  who  suc- 
ceeds to  the  rights  of  the  lessee,  and  continues  to  use  the  leased 
premises  as  the  lessee  had  done,  will  become  liable  to  pay  the  rent 
specified  in  the  lease' to  the  lessor.  Jacksonville,  Louisville  and 
8t,  Louis  Railway  Co.  v.  Louisville  and  Nashville  Railroctd  Co»  480. 

8.  In  an  action  by  a  railway  company  against  the  successor  of 
its  lessee,  the  court  instructed  the  jury,  on  behalf  of  the  plaintiff, 
that  if  they  believe,  from  the  evidence,  that  the  defendant  is  the 
successor  of  the  lessee,  and,  as  such  successor,  came  into  possession 
of  the  property,  rights  and  franchises  of  the  lessee,  and  that  the 
defendant,  since  coming  into  such  possession,  had  been  operating 
such  railway  and  running  its  trains  over  the  plaintiffs  railroad,  and 
using  the  terminal  facilities  of  the  plaintiff  for  freight  and  pas- 
senger business,  and  had  been  furnished  with  supplies,  etc.,  and 
that  defendant  has  claimed  the  right,  under  the  contract  of  leas- 
ing, to  operate  its  trains  over  plaintiffs  railroad  betw^een  the  points 
named  in  the  lease,  and  to  use  plaintiffs  terminal  facilities  in  its 
business,  then  the  defendant  is  liable  to  the  plaintiff  for  such  sum 
as  they  might  find,  from  the  evidence,  was  due,  under  the  original 
lease,  for  rent  of  track,  etc.:  Held,  that  the  instruction  was  not 
erroneous.    Ibid.  480. 

9.  Formal  aasionment  not  necessary  to  recovery.  In  an  action  by 
the  lessor  against  one  as  the  successor  of  the  lessee,  if  both  parties 
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recognized  and  acted  under  the  contract  of  leasing  as  a  valid  and 
binding  contract  between  them  during  the  time  the  defendant  need 
and  occupied  plnintiff's  property,  no  formal  assignment  of  the  lease 
by  the  lessee  will  be  necessary  to  a  recovery  under  it  by  the  plain- 
tiff for  a  breach  of  its  conditions.  Jacksonville,  Loviaville  and 
SL  Louie  Railway  Co.  v.  Louisville  and  J^ashville  Railroad  Co.  480. 

Use  and  occupation. 

10.  Recovery  of  rent  under  common  counts.  In  an  action  by  the 
lessor  of  a  railroad,  under  the  common  counts,  the  plaintiff  is  not 
bound  to  prove  a  special  contract,  in  order  to  recover  a  reasonable 
price  for  the  use  and  occupation  of  its  property.    Ibid.  480. 

Miking  boyadtt. 

11.  Recovery  as  rent.    See  CONTBAOTS,  14, 15, 16. 

LEASE. 

Abbionmsnt. 

1.  Rights  of  lessor.    See  LANDLORD  AND  TENANT,  3,  4. 

2.  Liabilities  of  assignee  and  his  successors.    Same  title,  5  to  8. 
LEASEHOLD  ESTATE. 

MOBTOAGB  BY  IjESBEE. 

Extent  of  lien^extinguishment.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  1  to  4. 

LIBRARY. 

LiBRABY  ACT. 

Effect  on  the  trustees  under  the  Newberry  vill>  See  NEWBERRT 
LIBBABY,  3. 

LIENS. 

VeNDOB*S  IiIEN. 

1.  Notice  to  second  purchaser.  If  the  purchaser  of  land  knows 
that  his  vendor  is  still  owing  a  part  of  the  purchase  money,  for 
which  no  security  has  been  given,  he  will  take  the  land  subject  to 
the  implied  lien  of  the  original  vendor.    Koch  et  al.  v.  Roth,  212. 

2.  Promise  to  pay  creditors  of  vendor.  Where  the  grantee  of 
land  agrees  with  the  grantor  to  pay  a  definite  part  of  the  purchase 
money  upon  debts  of  the  latter,  the  lien  of  the  vendor  will  not  be 
waived.  On  principle  there  is  no  good  reason  why  there  shall  not 
be  a  lien  for  unpaid  purchase  money  due  the  vendor,  whether  such 
money  is  to  be  paid  into  the  hands  of  the  vendor  himself,  or  into 
the  hands  of  a  creditor  for  his  benefit.  Equity  looks  to  substance, 
and  not  form.    Ibid.  212. 
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3.  In  ease  of  exchange  of  lands-— promiM  to  discharge  liens.  It 
has  been  held,  that  ivhere  there  is  an  exchange  of  lands,  a  coTenant 
by  one  of  the  parties  to  pay  off  the  liens  on  the  lands  transfeired 
by  him,  as  part  of  the  consideration  of  the  land  deeded  to  him,  is 
as  moch  an  agreement  to  pay  a  part  of  the  purchase  money  as 
though  there  had  been  an  agreement  to  pay  that  amount  directly 
to  the  yendor  to  enable  him  to  pay  off  the  liens.  Koch  ettU.r. 
Roth,  212. 

4.  Limited  to  unpaid  purchase  price.  The  grantor's  lien  is  only 
permitted  as  a  security  for  the  unpaid  purchase  price  of  land  sold, 
and  not  for  any  other  indebtedness  or  liability.  There  must  be  a 
certain,  ascertained,  absolute  debt  owing  for  the  purchase  price. 
The  lien  does  not  exist  on  behalf  of  any  uncertain,  contingent  or 
unliquidated  demand.    Ibid.  212. 

5.  Waiver  of  the  lien.  Where  the  obligation  of  the  vendee  to 
discharge  a  definite  amount  of  indebtedness  owing  by  the  Tender 
appears  to  be  substituted  for  the  purchase  money,  or  to  be  taken 
instead  of  the  purchase  money,  or  as  a  direct  security  for  it,  the 
lien  is  lost.    Ibid.  212. 

6.  Where  land  and  personal  property  are  sold  together,  under 
one  contract,  at  a  gross  price,  without  stating  the  separate  price  of 
the  land  and  personalty,  so  that  it  can  nqt  be  determined  what 
part  of  the  gross  price  is  for  the  one  and  what  part  is  for  the  other, 
there  will  be  a  waiver  of  the  vendor's  lien,  as  it  will  be  presumed 
that  the  vendor  intended  to  rely  upon  the  personal  responsibility 
of  the  vendee.    Ibid.  212. 

Mechanic's  IjIen. 

7.  Statute  to  he  strictly  pursued.  This  court  has  repeatedly 
held  that  the  statute  relating  to  mechanic's  liens  is  to  be  strictly 
pursued,  and  that  a  party  seeking  a  lien  thereunder  must  show 
compliance  with  its  provisions.    Cary -Lombard  Lumber  Co.  v.  FuU 

.  Unwider,  Q29. 

8.  Sub-contractor — section  29  of  Lien  act  construed.  Section  29 
of  the  Lien  act  creates  a  lien  in  favor  of  a  sub -con  tractor  or  mate- 
rial.n\an,  without  limitation  other  than  that  the  liens  therein  au- 
thorized shall  not  exceed  the  price  fairly  stipulated  to  be  paid  by 
the  owner  to  the  original  contractor  for  the  building  or  improve- 
ment made,  and  shall  not  exceed  the  amount- of  indebtedness  due 
from  the  owner  to  the  original  contractor.    Ibid.  629. 

9.  Sections  30  and  31  of  the  act  construed.  The  purpose  of  sec- 
tions 30  and  31  of  the  act  relating  to  mechanic's  liens  was  to  re- 
quire notice  to  the  owner,  to  the  end  that  he  shoald  be  protected 
against  liens  of  which  he  had  no  notice,  and  the  notice  thereby 
required  applies  to  sub-contracts  not  completed  when  it  was  given. 
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Sectioii  31,  requiring  notice  to  be  served  ^tbin  forty  days  from 
tbe  completion  ol  tbe  sab-contract,  is  a  limitation  of  the  time, 
beyond  which  notice  will  cease  to  be  effective  to  protect  tbe  rights 
of  tbe  sub-contractor  under  section  29  of  the  act.  Cary-Lombard 
Lumbeir  Co,  v.  FuUenvfider,  629. 

10.  Time  of  service  of  notice  by  the  aub^conlractor.  The  notice 
which  a  sub- contractor  is  required  to  give  the  owner,  under  section 
31  of  the  act,  in  order  to  preserve  his  lien,  may  be  given  at  any  time 
after  the  sub-contract  is  made,  and  before  the  expiration  of  forty 
days  after  completion  of  the  sub-contract,  or  forty  days  after  pay- 
ment should  have  been  made  to  the  person  performing  labor  or 
furnishing  the  materials.    Ibid.  629. 

11.  Lien  under  contract  payable  inmonthly  inatallmenta.  A  con- 
tract was  made  for  the  furnishing  of  materials  to  be  used  in  the 
erection  of  a  building,  the  same  to  be  furnished  as  the  work  pro- 
gressed, and  to  be  paid  for  in  monthly  payments,  so  that  all  the 
materials  supplied  in  any  month  were  to  be  paid  for  on  the  first  of 
the  next  succeeding  month  :  Held,  that  the  contract  was  an  entire 
contract,  and  that  the  sub-contractor  was  not  bound  to  sue  on  each 
installment  as  it  fell  due,  in  order  to  maintain  a  mechanic's  lien, 
but  might  wait  until  the  entire  debt  matured.    Ibid.  629. 

12.  Limitation  to  enforcing  $ub'Contractor*8  lien.  Section  47  of 
the  act  requiring  the  petition  to  enforce  the  lien  created  by  section 
29,  in  favor  of  sub-contractors,  to  be  filed  within  three  months  from 
the  time  of  performance  of  the  sub -contract  or  doing  the  work, 
etc.,  as  a  limitation  law,  does  not  begin  to  run,  in  case  of  a  con- 
tract payable  in  installments,  until  the  last  in^allment  matures  or 
the  entire  debt  is  due.    Ibid.  629. 

13.  Notice — how  signed,  by  a  corporation.  A  notice  given  by  a 
corporation  claiming  a  mechanic's  lien  as  a  sub- contractor,  is  not 
insufficient  because  signed  by  the  corporation,  by  its  attorney,  and 
not  under  the  corporate  seal.    Ibid.  629. 

LTMITATIONS. 
Laches. 

1.  Muat  be  pleaded.  A  defendant  can  not  assign  for  error  the 
failure  of  the  court  to  dismiss  a  bill  on  the  ground  of  laches,  when 
no  such  defense  has  been  set  up  ia  the  court  below  by  plea  or 
answer.    Dawson  et  al.  v.  Vickery,  398. 

HeGHANIO'S  I4IEN. 

2.  Contract  payable  in  installments.     See  LIENS,  11, 12. 

LIQUIDATED  DAMAGES. 
Covenant  constkued.    See  CONTRACTS,  11, 12. 
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LOCAL  IMPROVEMENTS. 

MUNIOIPAIi  AUTHOBITIEB. 

1.  Powers — diMcretion — statute  construed.  See  SPECIAL  AS- 
SESSMENTS—SPECIAL TAXATION,  13  to  16. 

Benefits  and  dahaobs. 

2.  How  determined — conflrmation  of  assessment.  See  EMINENT 
DOMAIN,  22  to  29. 

MALPRACTICE. 
Evidence. 

Facts  to  be  considered.    See  NEGLIGENCE,  35. 

MINES  AND  MINING. 
DowEB  in  a  mine. 

1.  Right  to  open  and  operate — royalty.    See  DOWEB,  5  to  9. 

Leabe  construed. 

2.  Mine  not  operated-^recovery  of  rent.  See  CONTRACTS,  14, 
15, 16. 

MORTGAGES  AND  DEEDS  OP  TRUST. 
Leasehold  intsbest. 

1.  Extent  of  the  lien.  A  mere  term  of  years  may  be  mort^raged, 
and  the  lien  thereby  created  will  be  co-extensive  with  the* term, 
and  become  extinguished  by  mere  lapse  of  time  whenever  the  term 
ends.    McCauley  et  at.  v.  Coe  et  al.  3li. 

2.  Right  of  mortgagee  in  an  option  of  mortgagor  to  purchctse,  A 
lessee,  under  a  lease  to  him  of  one  year,  had  an  option  to  purchase 
the  demised  premises,  and  during  the  term  gave  a  deed  of  trust  on 
his  interest  in  the' same.    The  lessee  and  the  party  secured  by  the 

.  trust  deed  did  not  elect  to  purchase  during  the  term,  and  failed  to 
exercise  the  option  before  the  retraction  of  the  same  by  the  lessor : 
Held,  that  the  trust  deed  became  inoperative  as  a  security,  and  was 
a  cloud  on  the  title  of  the  lessor  and  his  grantee.    Ibid.  311. 

3.  Removing,  as  a  cloud  v^on  tl^e  title.  Before  a'  deed  of  tmst 
given  by  a  lessee  can  be  declared  a  mere  cloud  upon  the  title  of 
the  lessor  or  his  grantee,  and  removed  as  such,  no  fraud,  accident 
or  mistake  being  alleged,  it  must  appear  either  that  the  deed  was 
originally  invalid,  and  ineffectual  to  convey  to  or  vest  in  the  trustee 
or  his  beneficiary  any  interest,  either  legal  or  equitable,  in  the 
property,  or  that  by  reason  of  some  subsequent  event  such  interest 
has  terminated  and  ceased  to  exist,  so  as  to  render  the  deed  no 
longeravalid  security  upon  any  interest  or  equity  in  the  property. 
But  if  either  of  t^iese  facts  appears,  the  deed  of  trust  is  only  an 
apparent,  but  not  a  real,  incumbrance,  and  should  be  removed  from 
the  title  of  the  lessor  or  his  grantee.    Ibid.  311. 
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4.  Surrender  of  tille  by  leasee — effect  on  his  mortgagee.  Where 
tbe  holder  of  a  lease  giving  an  option  to  purchase  land  mortgages 
his  interest  in  the  premises,  his  subsequent  surrender  and  convey- 
ance of  all  rights  remaining  in  him,  to  the  lessor,  will  in  no  manner 
affect  the  rights  of  the  mortgagee.   McCauley  et  al,  v.  Coe  et  aU  311. 

Extinguishment  of  equities. 

5.  Mortgagee's  title^-no  better  than  mortgagor's.  While  the 
trusteee  in  a  deed  of  trust,  and  his  beneficiary,  acquire  a  lien  upon 
the  legal  and  eqq^table  rights  held  by  the  grantor  at  the  time  the 
deed  was  executed,  they  will  take  no  rights  superior  to  thoi^  of 
their  grantor.  The  equities  to  which  their  lien  attaches  are  sub- 
ject, in  their  hands,  to  the  same  contingencies,  and  are  4iable  to 
extinguishment  in  the  same  manner,  they  would  have  been  if  they 
had  remained  unincumbered  in  the  hands  of  the  mortgagor. 
Ibid.  311.  ^ 

POBECIiOSURB. 

6.  Right  to  possession  and  rents  after  sale,  until  redemption  eX" 
pires.  The  grantor  in  a  deed  of  trust,  or  the  owner  of  the  equity 
of  redemption,  is  entitled  to  the  poa^^ession  of  the  premises,  and 
to  receive  the  rents,  issues  and  profits,  after  the  sale  on  foreclosure, 
and  until  the  time  of  redemption  expires.    Davis  v.  Dale,  239. 

7.  Appointment  of  receiver.  The  only  purpose  of  appointing  a 
receiver  at  the  instance  of  the  mortgagee  or  cestui  que  trust,  or 
trustee  in  a  trust  deed,  is  to  preserve  the  security  of  the  mortgage 
or  trust  deed,  and  apply  the  rents,  issues  and  profits,  when  neces- 
sary, in  discharge  of  the  indebtedness.    Ibid.  239^ 

8.  Continuing  receiver  after  sale.  It  follows,  that  when  the  mort- 
gaged premises  are  bid  oft  at  a  foreclosure  sale  for  the  full  amount 
of  the  decree,  interest  and  costs,  the  necessity  for  continuing  the 
receiver  ceases,  and  he  should  be  discharged,  and  the  possession 
restored  to  the  owner  of  the  equity  of  redemption.  In  any  event, 
the  possession  of  the  receiver,  and  his  receipt  of  the  rents  and 
profits  arising  from  the  property,  would  be  for  the  benefit  of  the 
person  entitled  to  the  same.    Ibid.  239. 

9.  Sale — rights  of  purchaser.  By  law,  the  purchaser  at  foreclos- 
ure sale  becomes  entitled  to  all  the  right,  title  and  interest  of  the 
mortgagor  in  the  premises,  if  no  redemption  is  made  in  the  time 
and  manner  prescribed  by  the  statute,  and  takes  the  estate  charged 
with  all  the  infirmities  of  title,  and  subject  to  all  prior  liens,  to 
which  it  would  have  been  subject  in  the  hands  of  the  mortgagor. 
Ibid.  239. 

10.  Such  purchaser  is  bound  to  know  that  the  mortgagor  is  en- 
titled to  the  possession  and  rents,  issues  and  profits  of  the  premises 
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pending  the  running  of  the  period  of  redemption,  and  that  taxes 
will  accrue  which  will  be  a  lien  upon  the  property  before  the  time 
of  redemption  will  expire.    Davis  t.  Dale,  239. 

11.  Lien  discharged  by  sale.  By  virtue  of  the  lien  created,  the 
mortgagee  or  cestui  -que  trust  has  the  right  to  have  the  security 
foreclosed  and  the  property  sold,  and  the  proceeds  applied  in  pay- 
ment of  the  secured  debt.  But  when  this  is  done,  and  the  lien 
enforced  by  a  sale  of  the  property  and  the  proceeds  applied,  the 
mortgage  or  trust  deed  has  expended  its  force,  and  the  property 
is  no  longer  subject  to  its  provisions.    Ibid.  239. 

12.  Nor  does  it  in  any  way  affect  the  result  that  the  holder  of 
the  indebtedness  becomes  the  purchaser  at  the  sale,  whether  he 
be  the  mortgagee  or  cestui  que  trust,  or  not.  Py  becoming  the 
purchaser  a  new  relation  created  by  the  statute  exists,  in  nowise 
dependent  upon  any  privity  of  contract  between  the  purchaser  aad 
mortgagor.    Ibid.  239. 

CONVEYANOE  OF  PBOPEBTY  TO  HOBTOAOEB. 

13.  Subsequent  assignment  of  note  and  mortgage — whether  a  re- 
viral  of  the  mortgage.  Where  a  mortgagor  conveys  the  mortgaged 
premises  to  the  mortgagee  in  payment  of  the  debt,  the  lien  of  the 
mortgage  will  thereby  be  extinguished,  or  at  least  merged  in  the 
fee,  and  an  assignment  of  the  note  and  mortgage  by  the  mortgagee, 
even  for  a  valuable  consideration,  will  not  so  far  revive  and  give 
renewed  vitality  to  the  lien  as  to  enable  the  assignee  to  enforce  it 
by  foreclosure.     Oage  v.  McDermid,  598. 

14.  One  W.  gave  his  note  of  $5300  to  M.,  secured  by  a  mortgage 
containing  a  power  of  sale.  W.,  becoming  insolvent,  conveyed  the 
mortgaged  premises  to  M.  in  payment  of  the  debt,  but  the  latter 
neglected  to  surrender  the  note  and  mortgage.  Twelve  years 
thereafter,  being  indebted  to  a  bank  in  the  sum  of  $5100,  M.  gave 
to  the  president  of  the  bank  his  note  of  $6000,  secured  by  a  deed  of 
trust  as  collateral  security,  and  instead  of  entering  satisfaction  of 
the  old  mortgage,  assigned  the  same  to  the  president  of  the  bank, 
covenanting  in  the  assignment  that  there  was  due  under  the  mort- 
gage not  less  than  $5300,  and  that  he  had  a  good  right  to  assign  the 
same,  there  being  no  consideration  for  such  assignment,  and  de- 
livered the  same,  as  further  collateral  security  for  his  debt,  to  the 
bank.  The  bank  sold  the  $6000  note  and  delivered  the  collateral 
to  G.,  who  foreclosed  the  deed  of  trust,  and  the  brother  of  G.  be- 
came the  purchaser  of  the  property  for  the  amount  due  on  the  $6000 
note  and  costs,  from  which  sale  M.  redeemed.  G.  thereupon  fore- 
closed the  mortgage  of  W.  to  M.  by  a  sale  of  the  property,  and  the 
brother  of  G.  became  the  purchaser,  having  knowledge  of  the  facts : 
Held,  that  the  brother  of  G.  was  not  a  bona  fide  purchaser  as  against 
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M.,  and  that  the  sale  under  the  mortgage  was  wrongfully  made,  and 
tliat  the  deed  made  on  the  second  sale  should  be  set  aside  as  a  oloud 
on  his  title.    Oage  y.  McDermid,  598.        .    . 

LSSIONMBNT. 

15.  Whether  without  consideration.  M.,  being  Indebted  to  W.  in 
the  sum  of  $5100,  gave  his  note  to  W.  in  the  sum  of  $6000,  secured 
by  a  deed  of  trust  on  certain  lots,  as  collateral  security,  when  it  was 
discovered  that  a  mortgage  given  to  M.  on  the  lots  was  not  satisfied 
of  record,  though,  in  fact,  it  had  been  paid  by  a  conveyance  of  the 
lota  to  M.  by  the  mortgagor.  Instead  of  satisfying  the  mortgage  of 
record,  and  for  the  purpose  of  perfecting  the  title  to  the  property, 
M.  made  an  assignment  of  such  mortgage  to  W.,  without  any  change 
in  the  original  agreement :  Held,  that  the  assignment,  being  with- 
out any  new  consideration,  was  a  mere  gratuity.    Ibid.  598. 

16.  But  where  the  assignor,  in  such  case,  made  a  covenant  in 
the  assignment  as  to  the  sum  due  under  the  mortgage,  and  of  his 
right  to  make  the  same,  it  was  he^ld,  the  utmost  that  could  be  claimed 
was,  that  the  assignee  acquired,  by  the  assignment,  a  right  to  hold 
the  mortgage,  as  against  the  assignor,  as  a  further  security  for  the 
same  indeb^diless  which  the  deed  of  trust  was  given  to  secure, 
and  that  on  its  satisfaction  by  foreclosure  sale  and  redemptiou, 
the  assignor  was  entitled  to  a  return  of  the  note  and  mortgage  so 
assigned,  and  that  the  assignee,  or  one  succeeding  to  his  rights, 
with  notice  of  the  facts,  ha^  no  right  to  foreclose  such  mortgage 
as  against  the  assignor.    Ibid.  598. 

Pbefbbbing  cbeditobs. 

17.  Of  their  validity.    See  INSOLVENT  DEBTORS,  8. 
Redemption. 

18.  Payment  of  taxes  and-  assessments.    See  BEDEMPTtON,  1. 

[UNIGIPAL  OOBPOBATIONS. 

Stbeet  obossinos. 

1.  Duty  of  city  to  keep  in  repair.  This  court  is  not  prepared  to 
hold  that  the  duty  of  a  city  to  keep  its  street  crossings  in  a  reason- 
ably safe  condition  for  the  use  of  foot-passengers  arises  only  when 
it  sees  fit,  in  the  exercise  of  its  discretion,  to  construct  an  artificial 
crossing  over  the  street.     City  of  Beardstown  v.  Smith,  169. 

2.  Where  a  street  crossing  has  been  established  de  facto  by 
public  use,  the  city  is  not  at  liberty,  merely  because  no  artificial 
crossing  has  been  constructed,  to  intersect  the  crossing  which  the 
public  have  established  for  themselves,  with  dangerous  ditches 
and  pit-falls.    Ibid.  169. 
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3.  Cutting  ditch  across  traveled  pathvay.  Where  no  sidewalk  is 
made  along  6  street,  but  there  is  a  well-defined^  path  along  the  side 
of  such  street,  used  by  the  public,  and  the  city  causes  a  ditoh  or 
drain  to  be  dug  in  a  cross-street  intersecting  such  traveled  path- 
way, it  will  become  the  duty  of  the  city  to  keep  the  crossing  of 
such  path  in  a  reasonably  safe  condition  and  repair  for  the  use  of 
pedestrians,  in  order  to  escape  liability  to  one  injured  while  at- 
tempting to  cross  the  same.    City  of  Beardstoitn  y.  Smith,  169. 

4.  While  a  city  may,  perhaps,  not  be  chargeable  with  negligence 
for  omitting  to  make  a  proper  crossing  of  a  street,  yet  if  it  sees  fit 
to  construct  a  ditch  in  the  street  it  will  be  bound  to  use  reasonable 
oiure  to  so  construct  and  maintain  it  as  to  make  it  reasonably  safe, 
in  view  of  such  uses  as  were  being  actually  made  of  the  street. 
Ibid.  169. 

5.  Degree  of  care  required  of  persona  using  the  same.  In  an  ac- 
tion against  a  city  to  recover  for  a  personal  injury  from  a  defective 
or  unsafe  street  crossing,  an  instruction  for  the  plaintiff,  merely 
holding  that  a  person  passing  over  a  sidewalk  or  street  is  not  bound 
to  use  more  than  reasonable  care  and  caution  in  respect  to  hisows 
safety,  does  not  requir^  of  the  plaintiff  a  lower  degree  of  care  and 
diligence  than  the  law  prescribes,  and  is  not  erroneous.   Ibid.  169. 

Annexation  op  territory. 

6.  A  question  of  policy.  Whether  the  boundaries  of  a  city  or 
village  should  be  enlarged  or  contracted  by  the  annexation  or  de- 
tacbing  of  territory  is  not  a  question  of  law  or  fact  for  judicial 
determination,  but  purely  a  question  of  policy,  to  be  determined 
by  the  legislative  department.  Whittaker  ei  al.  v.  Village  of  Venice 
et  al.  195. 

7.  Conditions  to  annexation  of  territory.  The  conditions  on 
which  territory*may  be  annexed  to  a  village  are :  A  petition  in 
writing  therefor,  signed  by  three-fourths  of  the  voters,  and  the 
owners  of  three-fourths  (In  value)  of  the  property,  etc.,  and  that  the 
territory  to  be  annexed  shall  be  contiguous  to  the  village,  and  not 
embraced  within  its  limits.  When  these  facts  exist,  the  board 
may,  by  ordinance,  annex  the  territory,  which  ordinance  is  to  be 
recorded.  The  legislature  has  not  invested  the  board  of  trustees 
with  any  discretionary  power  to  determine  whether  the  annexation 
is  expedient  or  not.    Ibid.  195. 

8.  Whether  revieicable  on  certiorari.  The  village  board  is  au- 
thorized to  find  the  facts  that  the  territory  is  contiguous  to  the 
village,  and  that  the  petition  is  signed  by  the  proper  number  of 
voters  and  owners.  But  the  decision  upon  these  preliminary  ques> 
tions  of  fact  can  not  be  reviewed  on  certiorari.    Ibid.  195. 
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9.  Discharging  eetoage  into  a  stream — injunction.     See  NUI- 
SAl^OE,  1  to  6. 

?T7BIiIO  8QUABE. 

10.  TitU  by  dedication.    See  DEDICATION,  2,  3. 
Natkr  and  oas  pipes. 

11.  Laying  under  the  street — stand-pipe  in  a  street.    See  HIGfi- 
WAYS,  12, 13, 14. 

Dbajnaob  dibtbiot. 

12.  Including  territory  in  a  cCfy  or  village.  See  DRAINAGE 
LAW,  1,  2,  3. 

LOOAIi  IMPBOYEMENTS. 

13.  Discretion  of  dty  council  See  SPECIAL  ASSESSMENTS- 
SPECIAL  TAXATION,  13,  14. 

Obqanization. 

14.  Form  of  ballot.    See  ELECTIONS,  1. 

EGHGENCE. 
Joint  action. 

1.  .  Liability  growing  out  of  Joint  negligence.  Where  an  injury  is 
the  result  of  the  joint  operation  of  the  negligence  of  seyeral  par- 
ties, either  party  thus  negligent  may  be  made  answerable  for  the 
entire  injury.  All  who  contribute  to  a  tort  are  liable  to  the  person 
injured,  each  for  the  entire  damage,  and  it  can  not  be  apportioned. 

^   Lake  Erie  and  Western  Railroad  Co.  v.  Middlecoff  et  al.  27. 

CONTBIBUTOBY  NEOIjIGBNOB. 

2.  What  constitutes.  Contributory  negligence  is  nothing  more 
or  less  than  negligence  on  the  part  of  the  plaintiff,  and  the  rules  of 
law  applicable  to  negligence  in  a  defendant  are  applicable  thereto. 
In  general,  the  question  of  negligence  is  one  of  fact.  Hence  an 
instruction  is  properly  refused  which  tells  the  jury,  as  a  matter  of 
law,  that  certain  facts  per  se  constitute  negligence.  Knowledge  of 
a  defect  in  a  sidewalk  by  a  person  injured,  before  he  goes  upon 
the  same,  or  before  the  injury,  does  not  per  se  establish  negligence 
on  his  part.     Village  of  Clayton  v.  Brooks,  97. 

3.  While  one  SMty  voluntarily  and  unnecessarily  expose  himself 
or  his  property  to  danger  without  thereby  becoming  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  yet  it  is  an  established 
rule  that  when  one  does  knowingly  put  himself  or  his  property  in 
danger  there  is  a  presumption  that  he,  ipso  facto,  assumes  all  the 
risks  reasonably  to  be  apprehended  from  such  a  course  of  conduct. 
But  knowledge  in  this  respect  does  not  necessarily  constitute  con- 
tributory negligence.    One  may  exercise  due  care  with  full  knowl- 
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edge  of  the  danger  to  \vhich  he  is  exposed  or  to  which  he  may 
lawfully  expose  himself.     Village  of  Clayton  v.  Brooks,  97. 

4.  The  mere  fact  that  a  traveler  is  familiar  with  a  road  or  side* 
walk,  and  knows  of  a  defect  therein,  will  not  impose  on  him  the 
duty  to  exercise  more  than  ordinary  care  in  avoiding  it.  Sach 
knowledge  is  a  circumstance,  but  it  should  be  submitted  with  the 
other  facts  of  the  case,  to  a  jury,  for  them  to  determine  whether, 
with  such  knowledge,  the  plaintiff  exercised  ordinary  care  in  pro- 
ceeding on  a  way  known  to  be  dangerous,  or,  in  proceeding,  used 
ordinary  care  to  avoid  injury.  But  the  mere  fact  that  the*  ob- 
structed or  defective  street  was  out  of  the  way  of  the  point  at  which 
the  traveler  was  arriving,  or  that  he  might  have  taken  a  nearer  way, 
is  immaterial,  as  it  is  the  duty  of  the  town  to  repair  all  of  its  side- 
walks.   Ibid.  97. 

5.  Notice  of  danger — evidence  of  negligence.  The  exposure  of 
person  or  property  to  injury  with  knowledge  of  the  danger  to  which 
the  same  is  exposed,  is  evidence  of  negligence,  as  a  matter  of  fact. 
Therefore,  if  a  person  attempts  to  pass  over  a  sidewalk,  bridge  or 
other  structure,  knowing  the  same  to  be  in  adangerouaconditioo, 
and  in  such  attempt  receives  injury,  his  knowledge  of  the  danger 
will  presumptively  establish  contributory  negligence.  But  such 
presumption  is  not  conclusive.  It  maybe  rebutted  by  evidence  of 
the  exercise  of  ordinary  care  under  the  circumstances  of  the  par- 
ticular case.    Ibid.  97. 

6.  Contributory  negligence  is  not  shown  by  proof  that  after 
knowing  the  condition  of  the  street  the  plaintiff  traveled  on  it 
after  dark ;  and  the  fact  that  a  traveler  on  a  highway  perceives 
that«n  obstacle  therein  is  dangerous  to  persons  attempting  to  pass 
it,  is  not  conclusive  that  he  does  not  use  care  in  making  the  at- 
tempt. Nor  does  the  mere  fact  that  the  plaintiff  might  have  taken 
better  and  safer  sidewalks  than  the  one  he  did  take,  charge  him 
with  want  of  ordinary  care.    Ibid.  97. 

7.  In  an  action  against  a  village  for  a  personal  injury  resulting 
from  a  hole  in  a  sidewalk,  one  of  the  ultimate  facts  for  the  Jury  is, 
was  the  plaintiff  guilty  of  contributory  negligence.  And  the  fact 
that  he  or  she  returned  home  in  the  night  time  over  the  defective 
sidewalk,  with  knowledge  of  its  unsafe  condition,  is  a  circumstance 
proper  to  be  shown,  as  tending  to  establish  such  negligence.  It  is 
an  evidentiary  fact  proper  to  go  to  the  Jury,  as  having  a  tendency 
to  prove  the  ultimate  fact  in  question.    Ibid.  97. 

8.  Degree  of  care  required  of  plaintiff.  In  an  action  based  on 
negligence,  to  recover  for  a  personal  injury,  the  defendant  asked 
and  the  court  refused  an  instruction,  that 'if  the  jury  find,  from 
the  evidence,  that  the  plaintiff  was  guilty  of  any  negligence,  how- 
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ever  slight,  which  contributed  to  the  alleged  injury  complained  of, 
then  the  jury  must  find  for  the  defendant,  unless  the  jury  further 
find,  from  the  evidence,  that  the  defendant  was'  guilty  of  negli- 
gence, which,  in  comparison  with  the  plaintlflPs,  was  gross :"  Held, 
clearly  erroneous,  as  requiring  proof  that  the  plaintiff  was  in  the 
exercise  of  the  highest  degree  of  care.  City  of  Beardatown  v. 
Smith,  169. 

9.  A  person  injured  by  the  negligence  of  another  can  not  re- 
cover therefor,  unless  he,  at  the  time,  was  in  the  exercise  of  rea- 
sonable and  ordinary  care  for  his  own  safety.     Ibid.  169. 

10.  Failure  to  look  for  a  train  at  a  railroad  crossing.  The  fact 
that  a  person,  in  attempting  to  cross  a  railroad  track  at  a  highway 
crossing,  fails  to  look  and  listen  to  see  if  any  train  is  coming  on 
the  track,  are  facts  proper  for  the  jury  to  cpnsider  in  determining 
whether  such  person  has  been  negligent;  but  it  can  not  be  said, 
as  a  matter  of  law,  that  the  failure  to  observe  such  acts  is  negligence. 
Partlow  V.  Illinois  Central  Railroad  Co,  321. 

11.  Wken  the  negligence  of  plaintiff  is  immaterial.  Where  the 
jury.  In  response  to  special  interrogatories,  find  that  the  railroad 
company  was  guilty  of  no  negligence  or  want  of  care  which  con- 
tributed to  the  accident,  it  is  immaterial  whether  the  person  in- 
jured was  guilty  of  negligence  in  failing  to  look  and  listen  for  the 
train.    Ibid.  321. 

12.  Question  of  fact.  Whether  the  attempt  of  the  plaintiff's  in- 
testate to  cross  a  railroad  track  at  a  street  intersection  while  an 
engine  was  approaching  was  negligent,  depends  upon  the  circum- 
stances shown  by  the  evidence,  such  as,  the  apparent  distance  from 
her  of  the  approaching  engine,  the  speed  at  which  it  seemed  to  be 
running,  and  her  right  to  rely  upon  the  probability  that  its  speed 
would  not  exceed  that  allowed  by  ordinance.  These  are  all  facts, 
or  matters  of  law  and  fact  combined,  and  the  question  whether  she 
was  guilty  of  contributory  negligence  is,  therefore,  a  question  for 
the  jury.  Cleveland,  Cincinnati,  Chicago  and  St,  Louis  Railtoay  Co, 
V.  Baddeley,  328. 

13.  Whether  proven.  The  failure  of  a  miner,  while  moving  a 
car  in  a  dark,  low  and  narrow  passage  of  a  coal  mine,  having  no 
other  light  than  a  lamp  carried  by  him,  to  discover  such  a  grade  in 
the  track  ui>on  which  the  car  was  standing  as  would  cause  the  car 
to  run  of  its  own  momentum,  without  having  his  attention  pre- 
viously called  to  the  grade,  does  not  raise  any  implication  of  neg- 
ligence on  the  part  of  the  miner,  so  as  to  defeat  a  recovery  by  him 
for  a  personal  Injury.  On  the  contrary,  the  failure  to  make  such 
discovery  may  be  entirely  consistent  with  the  exercise  of  ordinary 
care.    Consolidated  Coal  Co.  v.  Bruce,  449. 

45—160  Inii. 
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14.  A  question  for  the  jury.  Where  a  plaintiff,  in  Ills  testimony, 
fully  details  the  oiroumstances  attending  his  injnry,  the  question^ 
whether  he  was  in  the  exercise  of  due  care  or  not,  depends  wholly 
upon  the  construction  and  force  to  be  given  to  his  evidence.  It  is 
a  mere  question  of  fact  for  the  jury  whether  the  plaintiff  was  guilty 
of  negligence.     Conaoiidated  Coal  Co.  v.  Bruce,  449. 

15.  Limiting  plaintiff's  negligence  to  exact  time  of  injury.  Where 
a  party  is  injured  by  a  moving  train  of  cars  while  upon  or  attempt- 
ing to  cross  railroad  tracks,  it  is  error  to  limit  the  requirement  that 
he  should  be  in  the  exercise  of  ordinary  care,  to  the  exact  time  of 
the  injury.  The  question  whether  he  exercised  ordinary  care  in 
going  upon  the  track  is  always  necessarily  implied.  Lake  Shore 
and  Michigan  Southern  Railuay  Co.  v.  Hessions,  546. 

16.  Slight  negligence  is  not  necessarily  incompatible  with  due 
and  ordinary  care,  hence  an  instruction  requiring  the  jury  to  be- 
lleve,  from  the  evidence,  that  the  plaintiff's  intestate  was  in  the 
exercise  of  ordinary  care  for  his  own  safety,  and  that  injury  resulted 
from  the  negligence  of  the  defendant,  is  not  erroneous.    Ibid.  546. 

GOMPABATIVE. 

17.  Ordinary  care  of  person  injured.  If,  since  the  more  recent 
decisions  of  this  court,  the  doctrine  of  comparative  negligence 
can  be  said  to  have  any  further  place  in  our  system  of  jurispru- 
dence, it  is  very  clear  that  no  plaintiff  can  recover  upon  the  ground 
of  meve  negligence,  who  was  not  himself,  at  the  time  of  the  injury 
complained  of,  in  the  exercise  of  ordinary  care.  Cleveland^  Cim- 
cinnalif  Chicago  and  St.  Louis  Railuay  Co.  v.  Baddeley,  328. 

18.  Doctrine  renounced.  The  doctrine  of  comparative  negligence, 
as  announced  in  the  earlier  cases,  is  no  longer  the  law  of  this  State. 
The  doctrine  announced  in  the  later  decisions  requires  as  a  con- 
dition to  a  recovery  by  the  plaintiff,  that  the  person  injured  be 
found  in  the  exercise  of  ordinary  care  for  his  own  safety,  and  that 
the  injury  result  from  the  negligence  of  the  defendant.  Lake 
Shore  and  Michigan  Southern  Railway  Co.  V.  Hessions,  546. 

Causing  death. 

19.  Evidence  supporting  a  recovery.  In  an  action  by  an  admin- 
istrator against  a  railroad  company  to  recover  damages  from  al- 
leged negligence  resulting  in  the  death  of  plaintiff's  intestate,  it 
must  appear,  from  the  evidence,  that  the  defendant  was  guilty  of 
negligence  as  charged  in  the  declaration,  and  that  the  deceased 
was  in  the  exercise  of  ordinary  care  at  the  time,  to  entitle  the 
plaintiff  to  recover.  Cleveland,  Cincinnati,  Chicago  and  8i.  Louis 
Railway  Co.  v.  Baddeley,  328. 

20.  Action  by  surviving  husband — measure  of  damages.  In  an 
action  by  an  administrator  against  a  railway  company  to  recover 
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oompensation  for  the  death  of  his  Intestate,  the  court  instructed 
the  jury,  that  if  they  found  for  the  plaintiff  they  should  assess  his 
damages  at  what  they  believe,  from  the  evidence,  to  be  a  proper 
pecuniary  compensation  for  damages  to  her  surviving  husband  and 
next  of  kii^,  etc.  The  statute  gives  the  action  in  favor  of  the  hus- 
band as  well  as  the  wife.  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Co.  v.  Baddeley,  328. 

21.  Survivorship  of  yyidow  or  next  of  kin.  The  statute  giving  a 
right  of  action  for  wrongfully  causing  the  death  of  another,  is 
exclusively  for  the  benefit  of  the  widow  and  next  of  kin  of  the 
deceased.  The  fact  of  survivorship  of  a  widow  or  next  of  kin  is 
an  essential  element  of  the  ciluse  of  action,  and  it  is  therefore  in- 
dispensable that  it  shall  be  alleged  and  proved.  Lake  Shore  and 
Michigan  Southern  Railway  Co.  v.  Hesaiona,  546. 

PEBSOKAIi  INJURY. 

22.  Measure  of  damages.  In  an  action  for  a  personal  injury, 
when  the  only  special  damages  claimed  in  the  declaration  cover 
only  the  hindrance  to  the  plaintiff's  business  and  expenses  in  being 
cured,  evidence  of  what  she  could  have  made  by  a  special  arrange- 
ment to  go  into  the  business  of  dressmaking,  is  not  admissible. 
City  of  Beardstofjon  v.  Smith,  169. 

23.  To  show  the  ability  and  capability  of  the  plaintiff  to  labor 
and  carry  on  business,  in  order  to  ascertain  what  is  a  fair  compen- 
sation for  its  prevention,  is  to  show  the  reasonable  value  of  her 
labor  in  her  business.  When  it  is  of  a  kind  that  is  paid  in  wages, 
the  usual  amount  per  duy,  week  or  month  is  easily  ascertainable  as 
a  fact ;  but  in  another  case  it  is  a  matter  of  opinion,  and  opinion  is 

^  as  competent  evidence  in  such  cases  as  is  knowledge  in  the  others. 

"  Ibid.  169. 

Wanton  and  wrLiiPUii. 

24.  IlUwill  immaterial.  If  the  servants  of  a  railway  company,  at 
the  time  a  plaintiff  was  injured,  were  running  its  engine  in  the 
dark,  without  a  headlight,  or  a  bell  ringing,  and  at  a  high  and 
dangerous  rate  of  speed,  and  where  many  persons  were  likely  to 
be  passing,  such  acts  will  be  liable  to  the  construction  of  being  in 
wanton  and  willful  disregard  of  the  rights  and  safety  of  the  public 
generally,  so  as  to  amount,  in  law,  to  wanton  and  willful  negli- 
gence ;  and  it  will  not  be  necessary,  in  order  to  raise  such  an  in- 
ference, to  prove  that  the  defendant's  servants  were  actuated  by 
ill-will  directed  specifically  to  the  plaintiff,  or  to  have  known  that 
he  was  in  such  a  position  as  to  be  likely  to  be  injured.  East 
St.  Louis  Connecting  Railway  Co.  v.  O'Hara,  680. 

A  QUESTION  OF  FACT. 

25.  An  instruction,  in  an  action  by  the  plaintiff  against  a  rail- 
road company,  which  makes  the  mere  fact  that  the  plaintiff,  at  the 
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time  he  was  injured,  was  lying  upon  the  defendant's  track  outside 
of  the  limits  of  the  street,  proof  of  negligence  per  ae,  so  as  to  con- 
stitute, in  law,  a  conclusive  bar  to  his  recovery,  is  clearly  erroneous. 
East  St.  Louis  Connecting  Railuay  Co.  v.  O^Hara,  580. 

26.  While  the  plaintiffs  lying  upon  the  railroad  track  would, 
unexplained,  be  very  cogent  evidence  of  negligence,  the  question 
would,  after  ail,  be  a  question  of  fact  for  the  jury,  since  his  being 
in  that  position  may  have  resulted  from  various  supposable  causes 
not  inconsistent  with  the  exercise  of  reasonable  care  on  his  part. 
Ibid.  580. 

Speed  of  trains. 

27.  "Cars"  includes  locomotive  engines.  An  ordinance  of  a  city 
providing  that  no  railroad  company  shall  run  any  passenger  train 
or  oars  within  the  city  limits  at  a  greater  rate  of  speed  than  ten 
miles  an  hour,  nor  any  freight  train  or  car  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  is  broad  enough  to  include  any  and  all 
vehicles  on  wheels,  and  embraces  locomotive  engines,  which  are  a 
species  of  "cars."    Ibid.  580. 

28.  Right  to  regulate.    See  BAILBOADS,  6  to  9. 
Of  baiiiBoab  company. 

29.  Escape  of  fire  from  locomotive— ordinance  as  to  speed  of  train. 
In  an  action  against  a  railway  company  for  an  injury  caused  in  a 
city  by  the  escape  of  fire  from  the  locomotive,  an  ordinance  limit- 
ing the  speed  of  passenger  trains  within  the  city  to  ten  miles  an 
hour  is  properly  admissible  for  the  plaintiff,  when  one  count  seta 
out  such  ordinance,  and  that  bj'  reason  of  such  excessive  rate  of 
speed  the  sparks  were  thrown  from  the  engine  which  set  fire  to  the 
plaintiffs  properly,  especially  when  there  is  evidence  tending  to 
show  that  a  high  rate  of  speed  is  more  likely  to  result  in  the  emis- 
sion of  sparks  or  coals  from  the  engine.  Lake  Erie  and  Westetn 
Railroad  Co.  v.  Middlecofjf  et  al.  27. 

30.  When  no  injury  results.  In  an  action  against  a  railway  com- 
pany for  an  injury  caused  by  the  escape  of  fire  from  an  engine 
while  passing  through  a  street  on  a  side-track,  the  court  admitted 
in  evidence  the  ordinance  giving  the  right  of  way  in  the  street, 
which  ordinance  required  the  company  to  make  and  keep  in  re- 
pair a  good  and  sufficient  wagon  road  on  each  side  of  its  track : 
Held,  that  as  it  was  not  claimed  the  injury  resulted  from  the  failure 
to  keep  in  repair  a  wagon  road,  the  admission  of  the  ordinance,  if 
an  error,  was  harmless.    Ibid.  27. 

81.  Escape  of , fire  from  engine  passing  through  a  city.  If  the 
negligence  of  a  city  in  allowing  grass  and  weeds  to  accumulate  in 
a  street  upon  which  a  railway  line  is  located,  is  not  of  such  a  char- 
acter as  to  render  it  liable  for  the  destruction  of  adjacent  property 
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by  fire  from  the  railway  engines,  this  will  in  no  degree  lessen  the 
liability  of  the  railway  company  for  commnnicating  fire  to  the 
grass  and  weeds,  from  which  it  spreads  and  destroys  property. 
Lake  Erie  and  Western  Railroad  Co,  v.  Middlecoff  et  aU  27. 

32.  Proof  of  unsafe  condition  of  engine.  In  an  action  against  a 
railway  company  to  recover  for  injury  by  the  escape  of  fire  from 
an  engine,  the  defendant  introduced  evidence  tending  to  show 
that  the  engine  was  in  good  repair  and  was  furnished  with  a  suit- 
able spark  arrester ;  that  it  had  been  recently  examined  and  found 
in  good  order,  and  that  it  was  under  the  control  of  ^  competent 
engineer,  and  was  being  carefully  operated :  Held,  on  rebuttal  it 
was  admissible  for  the  plaintiff  to  show  that  on  the  same  day  the 
plaintifTs  property  was  burned,  several  other  fires  were  set  from 
sparks  emitted  by  the  same  engine,  within  a  few  miles  of  where 
the  first  fire  was  set.    Ibid.  27. 

33.  Contributory  negligence  of  plaintiff— failure  to  keep  land  free 
from  combustible  materials.  In  snch  an  action  the  court  instructed, 
in  behalf  of  the  plaintiffs,  that  it  was  not  negligence  on  the  part  of 
the  plaintiffs,  as  owners  of  the  property  in  question,  that  they  had 
used  their  land  or  property  in  the  same  manner,  or  permitted  it  to 
be  and  remain  in  the  same  condition,  in  which  it  would  have  been 
used  or  would  have  remained  had  no  railroad  passed  near  it :  Held, 
that  there  is  no  material  objection  to  the  Instruction.    Ibid.  27. 

34.  In  transporting  a  locomotive—for  another  railroad  company. 
See  BAILROADS,  12. 

MaIiPBACTICE. 

35.  Facts  to  be  considered.  In  an  action  for  malpractice  in  the 
treatment  of  a  broken  bone  in  the  plaintiff's  wrist,  the  condition 
of  the  arm  at  the  time  of  the  injury,  the  manner  of  treatment  by 
the  defendants,  the  length  of  time  the  bandages  and  splints  were 
I)ermitted  to  remain,  and  whether  complaint  was  made  by  the 
plaintiff  of  severe  pain  in  the  hand  whilst  such  bandages  were  so 
kept  on,  are  all  facts,  and  in  determining  them  the  jury  should 
take  into  conside^ration  the  opportunities  of  the  several  witnesses 
for  ascertaining  from  their  own  personal  knowledge,  and  whether 
there  was  proper  diligence  and  care  in  the  treatment  was  not  to  be 
determined  from  that  alone,  but  those  facts  must  be  weighed  in 
connection  with  all  the  evidence,  facts  and  circumstances, — that 
is  to  say,  the  expert  evidence,— and  the  jury  should  determine, 
from  all  the  evidence  and  circumstances,  whether  the  defendants 
were  negligent.    Mitchell  et  al,  v.  Hindman,  538. 
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NEW  TBIALS. 
Newly  discoyebed  evidence. 

1.  Cumulative  and  impeaching  evidence.  As  a  general  rale,  new 
trials  are  not  allowed  to  enable  the  production  of  new]y  discoyered 
evidence  which  is  merely  cumulative,  and  in  the  nature  of  im- 
peaching evidence.    Jaeobaon  v.  (jhinzhurg,  135. 

IMPROPBB  conduct  of  P4BTIEB. 

2.  Conversation  of  a  party  to  the  suit,  with  a  juror.  Daring  the 
trial  of  a  suit,  and  as  the  court  took  a  recess  for  dinner,  the  plain- 
tiff and  one  of  the  jurors  walked  together  part  of  the  way  from  the 
court  house  to  the  hotel,  where  both  were  boarding,  and  while  00 
walking,  engaged  in  a  conversation.  It  was  shown  that  the  distance 
between  the  court  house  and  hotel  was  but  a  few  steps,  and  that 
the  juror's  overtaking  the  plaintiff  was  purely  accidental,  and  that 
nothing  was  said  between  them  in  relation  to  the  suit :  Held,  that 
while  this  conduct  was  improper,  it  was  not  sufficient  ground  for 
a  new  trial.     City  of  Beardatown  y.  Smith,  169. 

3.  Tampering  with  the  jury.    8e^  FBACTICE,  21  to  24. 
Motion  fob  new  tbiaii. 

4.  Waiver  of  atatement  of  reasons  in  writing.  Where  a  motion 
for  a  new  trial  is  submitted  without  any  statement  in  writing  of  the 
grounds  therefor,  without  objection,  such  statement  will  be  treated 
as  waived,  and  the  want  of  it  can  not  be  urged  iii  an  appellate 
court.    Bromley  v.  People,  297. 

5.  Overruling  motion — preserving  exceptions.  It  is  sufficient  if 
the  bill  of  exceptions  shows  a  motion  for  a  new  trial  was  made  and 
overruled,  and  an  exception  taken.  In  such  base,  the  court  to 
which  the  record  is  taken  on  appeal  or  writ  of  error  can  consider 
the  propriety  of  refusing  the  motion  for  a  new  trial.    Ibid,  297. 

6.  Whether  necessary— trial  without  a  Jury.     See  PBACTICE,  3. 

7.  Motion  overruled— preserving  exceptions.  See  PRACTICE  IK 
THE  SUPREME  COURT,  1  to  4. 

NEWBERRY  LIBRARY. 
Tbubtees  under  the  wniii. 

1.  Poicers—limitationa  of  the  will.  The  trustees  under  the  New- 
berry will  had  two  things  to  do,  viz.,  to  manage  and  to  distribute 
the  estate.  When  the  appointed  time  for  distribution  came,  and 
the  estate  was  distributed,  their  functions  as  trustees  of  the  will 
ceased,  and  the  distributees  took  an  absolute  ownership,  free  of 
any  control  of  the  trustees.  So,  too,  the  share  to  be  applied  for  the 
founding  of  a  free  public  library,  when  so  applied,  was  to  belong 
absolutely  to  such  library,  freed  from  all  control  of  the  trustees 
appointed  by  the  will.    Attorney  General  v.  Newberry  Library,  229. 
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2.  The  limitation  of  the  powers  by  the  Newberry  will  as  to  the 
time  the  trustees  might  lease  property  and  as  to  investments  and 
the  securities  taken  on  loans,  has  nothiug  to  do  with  any  portion 
of  the  estate  devised  after  its  distribution  by  the  trustees.  Attor^ 
ney  General  v.  Nevfberry  lAbratyf  229. 

lilBBABY  AQT. 

3.  Construed — effect  on  trustees  under  the  Neteberry  will.  Sec- 
tion 4  of  an  act  entitled  "An  act  to  encourage  and  promote  the 
establishment- of  free  public  libraries  in  cities,  villages  and  towns/ 
approved  June  17, 1891,  does  not  add  to  the  duties  of  the  trustees 
of  the  Newberry  will.  It  does  make  the  clause  of  the  will  provld- 
ing  for  the  founding  of  a  free  public  library  a  part  of  the  law  of 
the  being  of  the  Newberry  Library,  and  such  corporation  can  not, 
under  section  4  of  such  act,  transform  the  library  into  a  book  re- 
pository, not  free,  or  remove  it  from  the  North  Division  of  Chicago. 
But  such  corporation  is  not  bound,  in  th^  management  of  its  in- 
come, to  pay  heed  to  the  restrictions  put  upon  the  trustees  from 
whom  it  received  the  fund.    Ibid.  229. 

NOTICE. 
By  possession. 

1.  Equities  in  real  property.    See  EJECTMENT,  6. 

To  CORPORATION. 

2.  Noticjp  to  managing  officer.    See  COBPOBATIONS,  1. 

Of  vendor's  IiIen. 

3.  Second  purchaser.    See  LIENS,  1. 

Op  mbchanio*s  Iiien. 

4.  Served  by  a  corporation  by  attorney.    Same  title,  13. 

NXnSANOE. 
Pollution  op  a  stream. 

1.  By  the  sewage  of  a  city — preventing  by  injunction,  A  court  of 
equity  has  jurisdiction  to  prevent  the  pollution  of  the  water  in  a 
stream  by  emptying  the  sewage  of  a  city  therein,  whereby  the 
water  will  be  rendered  unwholesome  and  unfit  for  use,  and  a  pri- 
vate nuisance  will  be  created  in  the  premises  of  a  land  owner  over 
which  the  stream  flows.     Village  of  Dwight  v.  Hayes,  273. 

2.  Where  such  a  nuisance  is  shown,  though  causing  inconsid- 
erable damage,  a  court  of  equity  will  enjoin  its  continuance ;  and 
in  deciding  upon  the  right  of  a  proprietor  to  an  injunction  against 
the  creation  of  such  a  nuisance,  the  court  will  not  consider  the 
convenience  of  the  public.  The  fact  that  a  large  population  will 
be  affected  by  the  interruption  of  the  use  of  a  system  of  sewers,  is 
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immaterial,  where  the  rights  of  an  indiyidnal  owner  are  affected. 
Village  of  Dvoight  v.  Hayea,  273. 

3.  The  fact  that  the  creek  into  which  the  sewage  of  a  city  ia 
proposed  to  be  emptied  by  a  system  of  sewers,  near  the  farm  of  the 
complainant,  is  not  a  running  stream  during  all  portions  of  the 
year,  but  during  very  dry  weather  contains  only  small  pools  or 
ponds  of  water  standing  in  the  deeper  parts  of  its  channel,  will 
only  serve  to  aggravate  the  nuisance  when  the  complainant's  land 
is  situated  but  a  little  distance  from  the  proposed  iK>int  for  the 
discharge  of  the  sewage,  and  is  crossed  over  by  the  creek.  Ibid. 
273. 

4.  Parol  license — revocation.  The  right  of  a  village  to  pollute 
the  waters  of  a  creek  by  discharging  sewage  into  it,  is  in  the  nature 
of  an  easement,  which  can  be  created  only  by  grant  or  pre8crii>- 
tion ;  and  a  mere  oral  consent  to  such  pollution  of  the  stream  will 
vest  in  the  village  no  right  not  in  the  power  of  the  party  giving 
the  consent,  at  any  time  to  revoke.  Nor  will  the  fact  that  the  vil> 
lage  has  expended  money  or  incurred  liability  on  the  faith  of  such 
parol  license,  present  any  obstacle  to  such  revocation.   Ibid.  273. 

EqUITABIiE  R1ELIE7. 

5.  Enjoining — before  the  right  iA  eatabliahed  at  law.  It  is  a  gen- 
eral rule,  formerly  strictly  enforced,  that  before  a  court  of  equity 
would  interiere  to  restrain  a  private  nuisance,  the  complainant 
must  establish  his  fight  in  a  court  of  law.  But  this  rule  has  been 
somewhat  relaxed  in  modern  times,  and  when  a  case  is  clear,  so  as 
to  be  free  from  substantial  doubt  as  to  the  right  to  relief,  and  it  is 
evident  that  a  nmsance  per  se  is  sought  to  be  created,  equitable 
relief  will  be  granted  without  first  resorting  to  an  action  at  law. 
Ibid.  273. 

6.  Where  the  discharge  of  the  sewage  of  a  village  into  a  creek 
pollutes  and  corrupts  the  waters  of  the  stream  as  it  flows  across  a 
party's  land,  and  thereby  creates  a  nuisance  per  ae,  and  there  is  no 
doubt  of  such  party's  rights,  he  will  be  entitled  to  an  injunction 
restraining  the  creation  of  the  threatened  nuisance.    Ibid.  273. 

OPTION  CONTBACTS.  See  CONTBACTS,  4  to  8. 

OBDINANCES. 

As  TO  SPEED  OF  TRAINS. 

1.  Violation — as  evidence  of  negligence.    See  BATLBOADS,  6  to  11. 
Fob  locaij  impbovbment, 

2.  Baaia  of  aaaeaament— amending.  See  SPEGIAIi  ASSESS- 
MENTS-SPECIAL TAXATION,  18  to  24. 
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OYER. 

.    When  it  mat  bb  dbhakbsd.    See  PBACTICE,  13,  U,  15. 

PABKS. 

PaBX  OOliMISSIONBBS. 

1.  Povfera  over  parka  and  public  aquarea.  The  act  of  1869,  relat- 
ing to  parks,  invested  the  park  commissioners  with  powers,  gen- 
erally, at  least,  as  full  and  exclusive  in  regard  to  the  parks  as  those 
conferred  upon  and  possessed  by  the  city  council  of  Chicago  in 
respect  to  public  squares  and  places  in  the  city,  each  holding  by 
the  same  kind  of  tenure,  in  relation  to  the  respective  subjects 
matter  there  referred  to,  the  one  clothed  with  powers  identical  in 

'^extent  with  those  vested  in  the  other.    McCormick  v.  South  Park 
Comra.  516. 

2.  Control  of  atreeta  leading  to  parka.  Prior  to  the  act  of  1879, 
I)ark  commissioners  were  not  vested  with  authority  to  acquire  the 
management  and  control  of  public  streets  leading  to  parks. .  The 
city  held  the  fee  in  the  streets  in  trust  for  the  public,  and  had  no 
power  to  surrender  a  street  to  the  park  commissioners  or  other 
person  or  body.    Ibid.  516. 

3.  By  this  act  power  was  conferred  upon  park  commissioners  to 
take  and  accept  public  streets  of  a  city  connected  with  parks,  and 
to  assume  the  management  and  contitol  of  the  same,  and  power  was 
given  city  authorities  to  consent  thereto,  and  to  surrender  the 
same  to  the  park  boards,  regardless  of  where  the  fee  therein  might 
be  lodged.    Ibid.  516. 

4.  Powera  aa  to  encroachmenta  on  atreeta.  After  the  park  com- 
missioners have,  by  the  consent  of  the  city  authorities,  acquired 
the  control  of  streets  leading  to  their  park,  they  may  prohibit  the 
erection  of  a  balcony  which  encroaches  upon  such  street,  and  the 
city  cotmcil  will  have  no  power  to  license  such  encroachment. 
Ibid.  516. 

5.  Limit  and  extent  of  powera.  The  authority  of  the  park  com- 
missioners ceases  &t  the  line  on  either  side  of  the  street.  As  to  the 
character,  height  or  dimensions  of  buildings,  or  of  what  materials 
they  shall  be  constructed,  along  the  line  of  the  street,  they  have 
no  control ;  but  so  far  as  the  street  proper  is  concerned,  they  have 
the  same  power  as  is  vested  in  them  of  and  concerning  the  parks, 
boulevards  and  driveways  under  their  control,  subject  only  to  the 
reservation  made  by  the  city  in  its  ordinance  giving  control  of  the 
street.    Ibid.  516. 

6.  As  to  encroachments  upon  the  park,  and  obstructions  or  pur- 
prestures  in  the  streets,  boulevards  or  driveways  thereof,  the  park 
commissioners  are  invested  with  power,  ample  and  complete,  to 
prevent  and  to  remove  the  same.    As  to  streets  leading  to  parks 
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placed  In  their  control,  they  may  exercise  any  of  the  powers  con- 
f  erred  by  the  act  of  1869,  or  which  may  be  by  law  vested  in  them, 
of  and  concerning  parks,  bouleyards  or  driveways  under  their  con- 
trol, so  far  as  applicable.    McCormick  v.  South  Park  Contrs.  516. 

PABTIES. 

Attobkey  GeNBBAIi. 

1.  Ae  representative  of  the  public.   See  ATTOBNEY  GENEBAL,  1. 

JOINDEB  OF  PABTISB. 

2.  In  an  action  for  causing  into^cation.  See  INTOXICATING 
LIQUORS,  1,  2,  3. 

In  an  aotion  fob  tobt. 

3.  Joint  and  several  liability.    See  NEGLIGENCE,  I. 

PAYMENT. 
AfpiiIoation  of  payment. 

1.  Separate  debts — election  as  to  application.  The  debtor  is  en* 
titled  to  elect  on  which  of  two  debts  a  payment  shall  be  credited, 
and  it  is  the  duty  of  the  creditor  to  so  appjy  it.  But  this  election 
must  be  made  at  the  time  of  the  payment.  Where  the  debtor  pays 
generally,  or  fails  to  make  the  application  when  he  might  do  8o» 
the  creditor  may  apply  the  payment  to  whatever  debt  he  pleases^ 
unless  there  are  circumstances  which  would  render  the  exercise  of 
such  discretion  by  him  unreasonable,  and  unjust  to  the  debtor.  If 
no  application  is  made  by  either  party,  the  court  will  make  it  ac- 
cording to  the  equity  and  justice  of  the  case.  Koch  et  al.  v.  Roth^ 
212. 

PLAT. 
Dedication. 

Public  square— title.    See  DEDICATION,  1,  2,  3. 

PLEADING. 

Sep  ABATE  COUNTS. 

1.  Statement  of  same  cause  of  action  in  different  counts.  It  is 
proper  for  the  pleader  to  state  what  is  in  reality  the  same  cause  of 
action,  in  several  counts  of  his  declaration,  the  purpose  being  to 
meet  the  varying  phases  of  the  evidence.  When  this  is  done,  the 
counts  are  to  be  regarded  as  distinct  from  each  other,  and  by  apt 
reference,  or  otherwise,  must  state  a  complete  cause  of  action. 
Lake  Shore  and  Michigan  Southern  Railway  Co,  v.  Hessiona,  546. 

Waiving  defects. 

2.  Defects  cured  by  pleading  to  the  merits.  Xt  is  the  well  settled 
doctrine  that  many  defects  which  might  have  been  fatal  on  de- 
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murrer  are  waived  and  oared  by  pleading  to  the  merits.  After  plea 
filed,  a  declaration  will  reoeive  a  reasonable  interpretation.  Lake 
Shore  and  Michigan  Southern  Railway  Co.  v.  Hessiona,  546. 

NBOIilOENOB. 

3.  Causing  death — survivorship  of  %eidow  or  next  of  kin.  The 
statute  giving  a  right  of  aotion  for  wrongfully  causing  the  death 
of  another,  is  exclusively  for  the  benefit  of  thte  widow  and  next  of 
kin  of  the  deceased.  The  fact  of  survivorship  of  a  widow  or  next 
of  kin  is  an  essential  element  of  the  cause  of  action,  and  it  is  there- 
fore indispensable  that  it  shall  be  alleged  and  proved.    Ibid.  546. 

4.  In  an  action  on  the  case  to  recover  damages  for  the  death  of 
tke  plaintiff's  intestate  through  negligence,  the  pleader  alleged, 
in  each  of  seven  counts,  the  death  and  negligence,  and  at  the  end 
of  the  last  count  alleged  the  survival  of  a  widow  and  next  of  kin, 
whose  names  were  stated :  Held,  that  in  the  absence  of  a  demurrer 
the  allegation  that  the  plaintiff's  intestate,  at  his  death,  left  the 
persons  named,  his  next  of  kin  surviving,  was  applicable  to  all  the 
;Gount8  of  the  declaration.    Ibid.  546. 

5.  If  the  same  allegation  had  been  Inserted  in  each  count,  or  in 
one,  with  apt  reference  to  that  count  in  the  others,  they  would 
have  severally  stated  a  good  cause  of  aotion.  It  would  probably 
have  been  better  pleading  to  have  alleged  in  the  first  count  the 
survival  of  the  widow  ^nd  next  of  kin,  as  one  of  the  essential  ele- 
ments constituting  the  cause  of  action,  and  either  by  repeating  it, 
or  by  express  reference  in  the  subsequent  cotints,  to  have  made 
the  allegation  thereof  a  part  of  each  subsequent  count.    Ibid.  546. 

AliLEOATIONS  OF  SPECIAIi  INJURY. 

6.  Action  by  lot  owner  against  village  for  placing  a  stand-pipe  in 
the  street.  In  an  action  by  a  lot  holder  against  a  village,  for  an 
injury  to  his  property  by  the  erection  of  a  stand-pipe  in  the  street, 
certain  counts  of  the  declaration  alleged  that  the  plaintiff's  prop- 
erty  had  been  depreciated  in  value  because  of  the  danger  of  the 
building  being  destroyed  or  damaged  by  the  stand-pipe  falling  or 
being  blown  upon  it,  or  by  bursting  and  flooding  with  water,  but 
no  fact  was  alleged  upon  which  the  apprehension  of  such  damages 
could  be  based :  Held^  that  such  counts  failed  to  show  a  cause  of 
action.    Barrows  v.  City  of  Sycamore,  588. 

7.  Another  count  alleged  that  "said  stand-pipe  obstructs  the 
light  to  said  plaintiff's  hotel  building,  and  particularly  to  the  parlor 
and  sitting-room  in  the  south-west  corner,"  etc.:  Held,  that  this 
^M  a  sufficient  allegation  of  special  injury  to  entitle  the  plaintiff 
to  recover  of  the  village.  The  extent  of  the  injury  is  a  question 
of  fact,  to  be  determined  upon  plea  and  trial.    Ibli,  588. 
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In  ohanoebt. 

8.  Cro88'bill— germane  fo  original  hill.     See  CHANCEBY,  6,  7. 

PliEA  OF  BEIiEASE  OF  EBROBS. 

9.  In  the  Supreme  Court-^bad  on  demurrer.    See  PBACTICE  IN 
,      THE  SUPREME  COURT,  9. 

PLEADING  AND  EVIDENCE. 
Vabianoe. 

1.  As  to  one  count — whether  applied  to  other  counts.  In  an  action 
against  a  railway  company  to  recover  for  the  loss  of  buildings  by 
fire,  one  count  described  the  buildings  as  situate  on  a  certain 
block,  whil^  the  proof  showed  that  the  building  extended  some 
four  feet  over  into  the  street :  Held,  tliat  such  variance  did  not 
apply  to  the  other  counts,  and  a  recovery  might  be  sustained  under 
them.    Lake  Erie  and  Western  Railroad  Co.  v.  Middlecoffet  al.  27. 

2.  dbviated  by  stipulation.  Where,  at  the  beginning  of  the  trial, 
it  is  admitted  by  both  parties  that  the  property  injured  fronts  on 
a  certain  street  and  is  situated  on  a  certain  block  of  a  city,  the 
parties  can  not  be  allowed  to  insist  that  the  property  is  situated 
otherwise  than  as  thus  admitted,  and  thus  defeat  a  recovery  for  an 
injury  thereto.    Ibid.  27. 

Declabatiok. 

3.  Whether  it  charges  a  criminal  act.  An  amended  declaration 
charged  that  the  defendant  ''wTongfully  took**  and  "unlawfully 
de.stroyed"  the  notes  upon  which  he  was  sued,  but  did  not  charge 
that  the  act  was  fraudulently  and  maliciously  done,  with  intent  to 
defraud  :  Held,  that  the  declaration  did  not  charge  any  criminal 
offense,  and  that  it  was  not  necessary  to  maintain  the  cause  of  ac 
tion  to  prove  the  defendant  guilty  of  a  criminal  offense.  Grimes 
V.  Htlliary,  l4l. 

Action  fob  botaIiTT. 

4.  Under  a  mining  lease.  In  an  action  upon  the  covenant  in  a 
mining  lease  to  pay  to  the  lessor  a  royalty  on  coal  mined,  not  less 
than  $1200,  it  is  not  necessary  to  allege  in  the  declaration  that  there 
was  minable  coal  that  the  defendant  ought  to  have  taken  out,  in 
the  absence  of  any  covenant  on  the  part  of  the  lessor  as  to  the 
extent  of  the  coal  in  the  land  leased.  In  such  case,  if  there  was 
any  fact  in  existence  which  would  be  a  bar  to  the  action,  the  bur- 
den is  on  the  lessee  or  his  assignee  to  plead  and  prove  it.  Consol%» 
dated  Coal  Co.  v.  Peers  et  al.  344. 

OONTBAOT  FOB  PAYMENT  IN  INBTALIiMENTS. 

5.  Declaring  upon  several  installments,  in  one  count.  Any  num- 
ber of  installments  due  upon  an  instrument  in  suit  may  be  declared 
for  and  recovered  upon  in  one  and  the  same  count.    Ibid.  344. 
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OSSESSION. 

OV  B£AIi  ESTATE. 

I^otiee  of  equities.    See  EJECTMENT,  6. 
RAOTIOE. 

COBRBOTING  EBBOB. 

1.  Excluding  evidence  after  its  admission.  While  it  .is  true  a 
ooTirt  has  no  right  to  admit  improper  evidence,  yet  when  that  has 
been  inadvertently  done,  and  the  court,  as  soon  as  the  mistake  Is 
discovered,  promptly  rules  out  the  evidence,  a  judgment  ought 
not,  as  a  general  rule,  to  be  reversed  for  such  an  error.  Simons  y. 
PeopUy  66. 

OBTAINn^G  EVIDENCE. 

2.  Compelling  witness  to  appear — party  must  take  proper  steps. 
The  record  showed  that  on  the  trial  of  one  for  murder,  a  witness . 
who  had  testified  for  the  People,  being  called  for  the  defendant, 
did  not  appear.  The  record  failed  to  show  that  the  witness  had 
been  subpoenaed,  that  an  attachment  had  been  asked  or  denied, 
or  that  the  court  was  requested  to  take  any  action  to  compel  the 
attendance  of  the  witness :  Held,  that  there  was  no  ground  of  com- 
plaint shown,  to  the  action  of  the  court.    Ibid.  66. 

TBIAIi  without  a  JtTBT. 

3.  Motion  for  new  trial — whether  necessary.  Where  a  jury  is 
waived,  and  a  cause  is  tried  by  the  court  alone,  no  motion  for  a 
new  trial  is  required.  If  the  bill  of  exceptiojns  shows  that  the  de- 
fendants excepted  to  the  judgment  rendered  by  the  caurt  in  favor 
of  the  plaintiff,  this  is  all  that  is  required  to  entitle  them  to  review 
the  judgment  on  appeal  or  writ  of  error.    Sands  et  al.  v.  Kagey,  109. 

Motion  to  exclude  evidence. 

4.  When  properly  overruled.  A  motion  by  the  defendant  to  ex- 
clude all  of  the  plaintiffs  evidence  is  properly  overruled  when 
such  evidence  tends  to  establish  plaintiff's  right  of  recovery  under 
amended  counts  filed  by  leave  of  couit.     Grimes  v.  miliary,  141. 

.  5.  Introduction  of  evidence — failure  to  renew  motion.  If  a  de- 
fendant, after  the  refusal  of  the  court  to  exclude  all  the  plaintiff's 
evidenqe,  /introduces  evidence  and  proceeds  with  the  trial,  and 
does  not  thereafter  renew  his  motion,  he  will  waive  the  right  to 
insist  upon  his  motion,  or  assign  the  refusal  of  the  motion  for 
error.    Ibid.  141. 

LlMITINa  APPLICATION  OP  EVIDENCE. 

6.  Failure  to  ask  instructions.  Where  a  bill  of  discovery  in  aid 
of  a  suit  at  law,  and  the  answer  thereto,  are  read  in  evidence  by  the 
plaintiff,  it  is  the  duty  of  the  court  to  limit  the  use  to  be  made  of 
the  bill ;  but  If  the  other  party  fails  to  ask  any  instructions  or 
ruling  of  the  court  limiting  it,  he  can  not  complain  on  appeal  or 
error.    Ibid.  141. 
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Instbuctions. 

7.  Directing  what  the  verdict  shall  he.  Where  there  is  eridenoe 
tending  to  show  a  plaintiff's  right  to  recover,  or  to  justify,  as  well 
as  require,  a  submission  of  the  case  to  the  jury,  a  request  of  the 
defendant  that  the  jury  be  peremptorily  instructed  to  find  a  yer- 
diet  for  the  defendant  should  be  refused.  Cleveland,  Cincinnaii, 
Chicago  and  8t,  Louie  Railway  Co,  y.  Baddeley,  328. 

SPXOIAIj  fikding. 

8.  Precluding  recovery  on  general  verdict.  In  an  action  against 
'  a  manufacturing  corporation  to  recover  lor  a  personal  injury  re- 
sulting from  negligence,  the  jury  found  for  the  plaintiff,  and  in 
response  to  the  question,  ''Could  the  plaintiff,  by  reasonable  atten- 
tion or  the  exercise  of  ordinary  prudence,  have  known  that  it  was 
dangerous  to  use  a  stick  in  the  machine  in  the  manner  testified  to 
by  himself,"  answered  ** Yes :"  Held,  that  while  this  finding  tended 
to  establish  the  fact  that  the  plaintiff  failed  to  exercise  ordinary 
care,  it  was  not  conclusive,  and  that  there  may  haye  been  other 
eyidence  tending  to  relieve  the  plaintiff's  act  of  such  negligence 
as  to  preclude  a  recovery.    BamcB  v.  Rembarz,  192. 

9.  Presumption  in  favor  of  general  verdict.  All  reasonable  pre- 
sumptions will  be  entertained  in  favor  of  the  general  verdict,  while 
nothing  will  be  presumed  in  aid  of  the  special  findings  of  fact* 
The  inconsistency  between  the  general  verdict  and  the  special 
findings  must  be  irreconcilable,  so  as  to  be  incapable  of  being  re> 
moved  by  any  evidence  admissible  under  the  issues,  to  warrant 
the  court  to  set  aside  the  general  verdict.    Ibid.  192. 

TiMB  TO  OBJECT. 

10.  Suing  jointly  —  waiver  of  error  by  pleading  to  the  action,, 
Where  each  of  several  parties  plaintiff  has  aright  of  action  against 
a  defendant,  of  the  same  nature,  growing  out  of  the  same  wrongs 
even  if  no  joint  suit  is  given  by  the  statute,  and  the  defendant 
elects  to  plead  to  the  action  so  brought,  and  suffers  a  verdict  and 
judgment  to  go  against  him^  he  will  thereby  waive  the  error.  HeU 
muth  et  al.  v.  Bell  et  al.  263. 

11.  Waiver  of  objection  by  failure  to  make  it  in  time.  An  objec- 
tion which  could  have  been  removed  in  the  trial  court  if  made 
there,  can  not  be  urged  for  the  first  time  in  an  appellate  court. 
Ibid.  263. 

12.  If  there  is  any  ground  of  objection  to  a  lease  given  in  evi- 
dence, the  party  should  make  such  objection  in  th^  trial  court,  and 
if  overruled,  take  an  exception,  and  failing  to  do  so  he  can  not 
make  the  objection  for  the  first  time  in  a  court  of  review.  Consoli^ 
dated  Coal  Co,  v.  Peers  et  al,  3U, 
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OXBB. 

13.  When  it  may  be  demanded.  At  common  law,  in  suits  upon 
sealed  instruments  of  whioh  it  was  necessary  to  make  profert,  tbe 
defendant  might  demand  oyer,  and  thereby  have  an  inspection  of 
the  instrument  sued  on.  But  this  was  limited  to  contracts  or  other 
instruments  under  seal.  By  section  20,  chapter  110,  of  the  statute 
relating  to  practice,  this  rule  is  extended  to  all  instruments  de- 
clared on,  whether  under  seal  or  not.    Lealer  y.  People,  408. 

14.  Oyer  or  inspection  is  confined  to  instruments  in  writing  de- 
clared upon,  and  constituting  the  cause  of  action,  or  set  up  in  a 
ple^  by  way  of  defense.  It  does  not  apply  where  the  deed  is  stated 
as  mere  inducement.  The  common  law  also  furnished  another 
mode  which  was  not  confined  to  instruments  under  seal,  which 
was,  by  application,  pending  the  action,  to  the  equitable  jurisdic- 
tion of  the  court  for  an  order  to  inspect.    Ibid.  408. 

15.  The  order  for  inspection  was  obtainable  only  in  a  veiy  lim- 
ited number  of  cases,  as«  where  one  party  could  be  considered  as 
holding  a  document  as  agent  or  trustee  of  the  party  seeki^ng  inspec- 
tion, or  where  the  applicant  was  a  party  to  a  written  contract  of 
which  but  one  part  is  executed,  or  where  one  part  had  been  lost  or 
destroyed  ;  and  it  was  also,  in  general,  considered  as  necessary  that 
the  party  applying  should  be  a  party  to  the  instrument  which  he 
sought  to  inspect.    Ibid.  408. 

View  by  juby. 

16.  When  allowed.  At  common  law  a  personal  view  of  premises 
was  not  granted  as  a  matter  of  right,  but  the  power  rested  in  the 
sound  discretion  of  the  court,  to  be  exercised  whenever,  in  the 
nature  of  the  case,  it  became  necessary  or  important  to  a  clearer 
understanding  of  the  issues,  and  to  enable  the  jury  to  propeAy 
apply  the  evidence.     Vane  et  at.  y.  Citynf  Evaneton,  616. 

17.  The  design  of  the  practice  of  allowing  a  view  by  the  jury 
was  to  enable  them  better  to  understand  the  matter  in  controyersy 
between  the  parties ;  and  it  was  not  confined  to  real  actions,  but 
was  allowed  in  several  personal  actions  for  an  injury  to  real  estate, 
as,  trespass  quare  claueum  /regit,  trespass  on  the  case,  and  nui- 
sance.   Ibid.  616. 

18.  At  common  law,  as  the  same  was  adopted  in  this  State,  the 
view  was  allowed,  or  not,  as  the  judge  or  court  determined,  in  his 

-  or  its  discretion,  that  the  view  was  proper  or  necessary  to  enable  the 
jury  better  to  understand  and  apply  ihe  evidence  introduced  on 
the  trial.  The  effect  of  the  view  may  be  controlled  by  an  instruc- 
tion to  the  jury.    Ibid.  616. 
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Improper  remarks  of  oox7nsfi<. 

19.  In  the  hearing  of  the  jury — waiver  of  objeetion».  If  improper 
remarks  are  made  by  counsel  in  the  presence  of  the  jury,  the  at- 
tention of  the  court  should  be  called  to  them  in  apt  time,  so  as  to 
enable  the  court  to  take  proper  action.  If  the  court,  upon  objec- 
tion being  made,  fails  or  refuses  to  make  the  proper  order,  the 
question  should  be  saved  and  presented  for  review,  otlierwise  the 
party  will  be  deemed  to  have  waived  his  objection.  Vane  et  al.  t. 
City  of  Evanaton,  616. 

Argument  to  the  jury. 

20.  Charging  a  witness  with  perjury  and  with  being  bribed*  On 
the  trial  of  a  case,  a  witness  who  had  testified  for  the  plaintiff  was 
afterward  put  upon  the  stand  by  the  defendant,  when  he  gave  evi- 
dence damaging  to  the  plaintiff,  and  much  of  his  testimony  given 
for  the  defendant  was  disputed  by  other  evidence.  The  plaintiff's 
counsel,  in  his  closing  address  to  the  jury,  said  that  the  witness 
had  committed  perjury,  and  had  been  bribed  :  Held,  no  er^or  in 
the  court's  refusal  to  direct  the  counsel  to  refrain  from  such  re- 
marks, and  that  counsel,  in  his  argument,  might  draw  any  proper 
and  legitimate  inferences  arising  from  all  the  evidence  in  the  case. 
East  St,  Louis  Connecting  Rail^Day  Co.  v.  O'Hara,  580. 

Tampering  with  the  jury. 

21.  Ground  for  a  new  trial.  Tamperiog  with  the  jury  by  the 
successful  party  litigant,  or  doing  any  act  out  of  the  presence  of 
the  court  which  would  have  a  tendency  to  bias  or  prejudice  them 
in  the  consideration  of  the  cause,  will  ordinarily  afford  sufficient 
ground  for  granting  a  new  trial.  Vane  et  al.  v.  City  of  Evanstony 
616. 

*  22.  The  parties,  during  the  separation  of  the  jury,  are  not  per- 
mitted  to  show  them  unnsual  civilities  and  attentions,  and  sucli 
attentions  practiced  by  the  successful  party,  his  counsel  or  parti- 
sans, and  which  excite  suspicion  as  to  the  motives  of  the  party  or 
the  effect  upon  the  jury,  will  ordinarily  afford  sufficient  ground  for 
the  granting  of  a  new  trial.  And  furnishing  the  jurors  with  re- 
freshments, and  the  like,  the  extension  to  and  acceptance  by  them 
.  of  gratuities,  or,  indeed,  any  other  approach  to  the  jury  casting 
suspicion  that  they  have  been  tampered  with  or  that  their  verdict 
has  been  improperly  influenced,  not  satisfactorily  explained,  will 
ordinarily  avoid  the  verdict,  whether  there  was  any  actual  intent 
or  design  to  Influence  them  or  not.    Ibid.  616. 

23.  It  does  not,  however,  follow,  that  customary  offers  of  civili- 
ties, or  ordinary  hospitality  or  courtesy  extended  by  the  sucoessfnl 
litigant,  when  not  designed  or  calculated  to  influence  the  juror  or 
jurors  in  their  consideration  of  the  case,  and  which  are  devoid  of 
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suspicion,  will  afford  sufficient  ground  for  setting  the  verdict  aside. 
Vane  et  al.  v.  City  of  Evanaton,  616. 

24.  In  a  proceeding  to  confirm  a  special  assessment  b^  a  city, 
while  the  jury  were  out  of  court,  viewing  the  property  assessed, 
they  were  furnished  a  free  lunch  by  the  attorney  for  the  city.  It 
appeared  that  the  lunch  was  given  on  the  suggestion  of  the  court, 
before  the  jury  went  out.  It  was  not  shown  that  the  jury,  or  any 
of  them,  knew,  before  they  were  finally  discharged,  that  the  lunch 
had  been  provided  at  the  expense  of  the  city :  Held,  that  the  case 
was  not  such  as  to  vitiate  a  verdict  in  favor  of  the  city.    Ibid.  616. 

Motion  fob  new  tbiaij. 

^25.  Waiver  of  statement  of  reasons  in  writing.  See  l^W  TRI- 
ALS, 4. 

26.  Overruled — preserving  exceptions.    Same  title,  5. 

Motion  fob  continuance. 

27.  Supporting  by  affidavit.    See  CONTINUANCE,  1. 

iHPEAOHliENT  OF  A  WITNESS. 

28.  By  the  party  calling  him.    See  WITNESSES,  1. 

Seizube  of  books  and  papebs. 

29.  To  be  used  as  evidence — constitutional  prohibition.  See  EVI- 
DENCE, 15  to  18. 

PRACTICE  IN  THE  SUPREME  COURT. 

Mattebs  to  be  considebed. 

1.  Exceptions  not  preserved  in  the  record.  Where  no  exception 
is  preserved  to  the  ruling  of  the  court  in  the  giving,  refusing  or 
modifying  of  ihstructlons,  or  in  overruling  the  motion  for  a  new 
trial,  the  assignments  of  error  questioning  such  rulings  will  not  be 
before  this  court  for  consideration.  East  8t,  Louis  Electric  RaiU 
tcay  Co,  V.  Stout,  9. 

2.  Exceptions  construed.  The  language  of  a  bill  of  exceptions 
was  as  follows:  "But  the  court  overruled  the  motion"  (for  new 
trial)  "and  rendered  judgment  in  accordance  with  the  finding  of 
the  jury,  to  the  rendition  of  which  judgment  the  defendant  then 
and  there  excepted :"  Held,  that  the  exception  did  not  embrace 
the  ruling  on  the  motion  for  a  new  trial,  but  expressly  limited  the 
exception  to  the  entry  of  the  final  judgment.    Ibid.  9. 

3.  Overruling  motion  for  new  trial — assigning  error.  The  statute 
(sec.  61,  chap.  110,)  gives  the  right  to  assign  error  upon  the  decision 
of  the  court  overruling  motion  for  new  trial,  only  in  case  the  party 
has  excepted  to  such  decision.    Ibid.  9. 

4.  Failure  to  assign  cross^errora.  Where  a  defendant  in  error, 
or  an  appellee,  does  not  assign  cross-errors,  he  can  not  question 

46—150  Iiiii. 
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the  correctness  of  the  ruling  of  the  trial  conrt  in  allowing  the 
appellant  to  testify  in  a  chancery  case.  Provart  et  al.  v.  Harris 
et  al.  40. 

5.  When  competency  of  evidence  becomes  immateriaU  This  court 
will  not  determine  the  competency  of  evidence  which  was  not 
considered  by  the  chancellor,  when  it  can  not  change  the  result  if 
treated  as  proper  evidence.    Ibid.  40. 

6.  Objections  not  raised  in  trial  court — coming  too  late»  The 
rules  of  practice  will  not  justify  the  reversal  of  a  judgment  upon  a 
ground  not  suggested  in  the  trial  court,  and  raised  in  this  cjonrt 
for  the  first  time  by  way  of  reply,  and  when  it  is  too  late  for  the 
other  side  to  be  heard  upon  it.  The  general  rule  is,  that  the  ap- 
pellant must  abide  by  the  case  made  in  his  opening  brief,  and  if 
he  does  not  there  show  a  sufficient  ground  for  a  reversal  of  the 
judgment,  he  can  have  no  ground  for  complaint  if  it  is  affirmed. 
People  ex  reL  v.  Hanson  et  al.  122. 

7.  Immaterial  questions.  This  court  will  not  consider  the  pro- 
priety of  a  question  to  a  witness,  when  the  answer  thereto  is  in  no 
manner  prejudicial  to  the  party  objecting  to  the  same.  Jacobson 
V.  Ounzburg,  135. 

8.  Failure  to  ask  instructions.    See  PRACTICE,  6. 

REIiEASE  OF  ERROBS. 

9.  Plea  of  release  of  error — reversal  on  demurrer.  "Where  a  de- 
murrer is  filed  to  a  plea  of  release  of  errors,  if  the  plea  is  held  bad 
the  judgment  below  must  be  reversed,  without  reference  to  the 
question  whether  the  errors  were  well  assigned.  Martin  et  aL  t. 
Comrs.  of  Highways  et  al.  158. 

10..  One  of  the  objections  in  the  circuit  court  to  the  record  of 
the  proceedings  laying  out  a  highway  was,  that  it  did  not  contain 
a  written  release  of  damages  by  P.,  one  of  the  land  owners  over 
whose  land  the  road  was  established.  To  the  writ  of  error  the  de- 
fendants in  error  pleaded  that  on,  etc..  P.,  by  his  deed  of  that  date, 
released  to  them  "any  and  all  errors  in  the  record  and  proceeding^ 
aforesaid,  so  far  as  the  same  relate  to  him  :"  Held,  that  the  plea 
was  clearly  bad  on  demurrer,  and  that  P.,  not  being  a  party  to  the 
writ  of  error,  could  not  release  errors  assigned  by  the  plaintiffs  in 
error.  Ibid.  158. 
Motion  to  dismiss  appeaij. 

11.  Overruled  by  judgment  of  reversal.  The  reversal  of  a  judg- 
ment  by  this  court  is,  in  effect,  an  overruling  of  a  motion  to  dis- 
miss the  appeal.    Lester  v.  People,  408. 
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ASSIGKKEKT  OF  EBBOB. 

12.  On  a  ruling  conceded,  on  trial,  to  be  correct,  A  party  can  not 
successfully  assign  for  error  the  giving  of  an  instruction  laying 
down  a  rule  substantially  identical  with  the  one  laid  down,  or  dis- 
tinctly affirmed  or  recognized,  in  an  instruction  given  at  his  own 
request.     City  of  Beardsloton  v.  Smilk,  169. 

EBBOB  WHili  NOT  AI4WAYS  BEVEBSE. 

13.  Errors  not  urged  in  the  Appellate  Court.  This  court  is  not 
disposed  to  hold  that  any  error  was  committed  by  the  Appellate 
Court  in  overruling  or  ignoring  assignments  of  error  which  were 
not  insisted  upon  or  called  to  its  attention.  Consolidated  Coal  Co. 
V.  Bruce,  449. 

14.  Where  a  party  fails  to  make  the  refusal  of  instructions  a 
ground  for  a  new  trial,  and  in  his  abstract  in  the  Appellate  Court 
fails  to  give  the  instructions  asked  and  refused,  and  states  in  his 
brief  filed  in  that  court  that  he  makes  no  point  on  the  refusal  of 
instructions,  he  will  thereby  waive  his  right,  on  appeal  to  this 
court,  to  assign  for  error  the  refusal  of  his  instructions.  North 
Chicago  Street  Railroad  Co.  v.  Wrizon,  532. 

15.  A  party  can  not  take  the  judgment  of  the  Appellate  Court 
upon  a  question  of  fact,  merely,  and  waive  questions  of  law  arising 
upon  instructions,  and  when  defeated  on  the  fact,  insist  in  the 
Supreme  Court  upon  an  error  of  law  which  was  withdrawn  from' 
the  consideration  of  the  Appellate  Court.    Ibid.  532. 

16.  Refusal  of  inslruclion— finding  against  the  facts  supposed. 
On  the  trial  of  an  action  against  a  railway  company  for  a  personal 
injury,  the  court  refused  to  instruct  the  jury  "that,  although  they 
may  believe,  from  the  evidence,  that  defendant's  servants  were,  in 
fact,  guilty  of  some  or  all  the  acts  of  negligence  charged  in  the 
declaration,  yet  if  they  further  believe,  from  the  evidence,  that 
plaintiff,  at  the  time  he  was  injured,  was  lying  upon  defendant's 
track  outside  the  limits  of  a  street,  he  can  not  recover,"  etc.  The 
jury  specially  found  that  the  plaintiff,  when  injured,  was  not  lying 
upon  the  track  of  defendant's  road,  and  also  that  the  place  where 
he  was  injured  was  not  outside  of  the  limits  of  the  street:  Held, 
that  in  view  of  such  finding  the  refusal  of  the  instruction  could  not 
have  injured  the  defendant.  East  St.  Louis  Connecting  Railtcay 
Co.  V.  CHara,  580. 

17.  Referring  to  the  ad  damnum.  Although  the  reference  in  an 
instruction  to  the  amount  in  the  ad  damnum  in  the  declaration  is 
not  to  be  commended,  it  will  not  constitute  such  error  as  to  call 
for  a  reversal  of  the  judgment,  especially  when  the  damages  found 
are  not  unreasonable  or  exorbitant,  and  are  made  less  than  those 
sued  for.    Ibid.  580. 
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PRESUMPTION. 
Op  payment. 

Promiaaory  note  in  handa  of  maker.   See  PBOMISSOBY  NOTES,  !• 

PBOMISSORY  NOTES. 
In  hands  of  maeeb. 

1.  Preaumption  of  payment.  It  is  the  general  rule,  that  when  a 
promissory  note,  due  bill  or  other  instrument  for  the  payment  of 
money  is  found  in  the  possession  of  the  maker,  the  presumption 
of  payment  arises.  But  this  presumption  does  not  arise  when  the 
debtor  has  had  the  means  of  obtaining  possession  or  of  canceling 
the  obligation  other  than  by  paying  it.  In  such  case  there  is  sim- 
ply no  presumption  that  the  note  is  of  is  not  paid,  leaving  the 
party  having  the  afflrmatiye  upon  that  issue  to  establish  the  fact 
of  payment.    Orimea  v.  Hilliary,  141. 

PUBLIC  SQUABE. 
Dedication. 

Title— righta  of  lot  owner.    See  DEDICATION,  3. 

PUBCHASEB  AND  VENDOB. 
Option  to  pxjbohabe. 

Righta  of  partiea.    See  CONTBACTS,  4  to  8. 

BAILBOADS. 

BlOHT  OF  WAT. 

1.  To  be  kept  clear  of  dry  graaa,  etc.  So  much  of  a  public  street 
as  is  used  and  occupied  by  a  railway  company  constitutes  a  part  of 
its  right  of  way,  within  the  meaning  of  the  statute  requiring  such 
companies  to  keep  the  right  of  way  free  from  dead  grass,  dry  weeds 
and  other  dangerous,  combustible  material.  Lake  Erie  and  WesU- 
em  Railroad  Co.  v.  Middiecoff  et  al.  27. 

2.  The  right  of  way  of  a  railway  company  over  and  upon  the 
streets  in  a  city  includes  all  that  part  of  the  street  held  and  in 
actual  use  by  such  railway  company  for  its  main  track,  side-track, 
switches  and  turn-outs  that  are  in  anywise  connected  with  it>s  main 
track,  and  used  by  the  railway  company  for.loading  and  unloading 
cars  or  for  storing  cars.  The  company  is  required  to  keep  such 
right  of  way  clear  from  dead  grass,  etc.    Ibid.  27. 

3.  Poaaeaaion,  aa  notice  of  righta.    See  EJECTMENT,  6. 

NEGIilGENCB. 

4.  Evidence  ahotcing  defendanVa  right  to  a  aide- track  in  atreet. 
If  a  railway  company  obtains  the  right  to  lay  a  side-track  upon  a 
street  by  condemnation  or  by  grant  from  the  owner,  on  the  ques- 
tion of  the  liability  of  the  railway  company  for  the  escape  of  fire 
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from  its  engine  it  will  be  competent  lor  the  plaintiff  to  prove,  as  a 
oollateral  faot,  the  nature  and  extent  of  the  defendant's  right,  or 
the  burdens  imposed  upon  its  exercise,  without  pleading  the  con- 
demnation or  the  private  grant.  And  so  the  plaintiff  may  introduce 
the  ordinance  showing  the  rights  and  liabilities  of  the  company. 
Lake  Erie  and  Western  Railroad  Co,  v.  Middlecoffet  at,  27. 

Unjust  disobiminatiok. 

5.  What  constitutes — a  question  of  fact.  Where  a  railway  com- 
pany charges  a  plaintiff  a  greater  rate  for  freight  than  it  does 
another  party  for  the  same  distance  of  transportation  of  similar 
freight,  the  question  whether  this  is  an  unjust  discrimination  is 
one  of  fact.  The  fact  whether  the  freight  of  the  plaintiff  is  of  the 
same  class  as  that  of  the  other  person  is  material  in  determining 
whether  the  discrimination  is  unjust.  The  difference  in  the  charge, 
at  most,  only  makes  out  a  prima  facie  case  of  unjust  discrimination. 
Savitg  V.  Ohio  and  Mississippi  Railroad  Co.  208. 

Speed  of  trains. 

6.  Right  to  regulate.  In  the  absence  of  any  ordinance  of  a  vil- 
lage regulating  the  speed  of  trains  through  its  corporate  limits,  a 
railway  company  will  have  the  right  to  run  its  trains  through  such 
village  at  any  speed  it  may  think  proper,  consistent  with  the  safety 
of  its  trains  and  passengers,  and  of  persons  rightfully  upon  its 
right  of  way  at  road  crossings,  who  are  exercising  ordinary  care  in 
crossing  the  railroad.  Any  person  without  ordinary  care  crossing 
a  railroad,  and  receiving  an  injury  by  reason  of  the  want  of  such 
care,  can  not  recover  therefor.  Partloto  v.  Illinois  Central  Rail" 
road  Co.  321. 

7.  Under  the  rules  of  the  common  law,  a  railroad  company  is 
required  to  exercise  its  franchise  with  due  regard  to  the  safety  of 
its  passengers  and  such  persons  as  may  travel  on  the  highways 
crossing  its  railroad  tracks;  and  in  establishing  the  rate  of  speed 
that  trains  may  be  run,  due  regard  must  be  had  not  only  to  the 
safety  of  passengers,  but  also  to  the  safety  of  all  persons,  in  the  ex- 
ercise of  ordinary  care,  traveling  on  the  highways  over  and  across 
the  railroad  tracks.    Ibid.  321. 

8.  So  long  as  the  increased  speed  of  trains  adds  nothing  to 
the  damage  and  risks  of  passengers  and  the  traveling  public  on 
highways,  no  one  can  reasonably  complain  ;  and,  subject  to  this 
limitation,  railroad  companies  may  fix  such  rate  of  speed  for  the 
runnlDg  of  passenger  trains  as  they  may  think  best.    Ibid.  321. 

9.  Directions  of  the  president  of  a  village.  On  the  trial  of  an  ac- 
tion against  a  railroad  company,  brought  to  recover  for  a  personal 
injury  resulting  from  negligence,  the  president  of  the  village 
wherein  the  accident  occurred  was  called  as  a  witness  by  the  plain- 
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tiff,  and  asked  if  he  had  oyer  directed  the  marshal  to  notify  the 
railroad  company  about  fast  running  in  the  town,  which  the  court 
refused  to  admit :  Held,  that  the  evidence  was  properly  excluded. 
Partlow  V.  Illinois  Central  Railroad  Co.  321. 

10.  As  evidence  of  negligence.  A  person  was  killed  at  a  highway 
crossing  over  a  railroad  in  a  town,  and  in  an  action  against  the 
railway  cvompany  to  recover  damages  for  the  killing,  the  court,  at 
the  request  of  the  defendant,  instructed  the  jury  *'that  in  the  ab- 
sence of  any  proof  of  a  village  ordinance,  such  a  rate  of  speed  as 
is  customary  among  railroad  companies  with  their  fast  trains  is 
not,  of  itself,  negligence  on  the  part  of  the  railroad  company :" 
Held,  that  the  instruction  did  not  lay  down  a  correct  rule,  but 
under  the  circumstances  of  this  case  the  error  was  harmless.  Ibid. 
321. 

11.  Whether  the  speed  of  a  train  is  negligence  or  not  does  not 
depend  upon  any  custom  or  usage  that  may  be  established  by 
railroad  companies,  nor  upon  the  speed  that  may  or  may  not  be 
customary  among  such  companies.  In  the  absence  of  a  statute  or 
ordinance  a  railway  company  has  the  right  to  establish  the  speed 
of  its  trains.    Ibid.  321. 

NeGIiIGENOE  of  EMFIjOTES. 

12.  In  transporting  an  engine  of  another  company.  Where  one 
railway  company  undertook  to  transport  a  locpmotive  of  the  plain- 
tiff railway  company  to  a  certain  point  over  its  road,  and  the  locomo- 
tive was  placed  on  the  defendant's  voad  in  charge  of  its  conductor, 
and  a  fireman  and  engine-driver  of  the  plaintiff  operated  the  engine 
under  the  control  of  such  conductor,  their  duties  being  merely 
mechanical,  and  they  having  no  authority  to  say  when  the  engine 
should  start  or  at  what  station  it  should  be  side-tracked  to  allow 
trains  of  the  defendant  to  pass,  it  was  held,  that  if  the  engine  was 
injured  and  destroyed  while  being  transported,  through  the  neg- 
ligence  of  the  defendant's  conductor,  the  defendant  was  liable  to 
the  plaintiff  for  the  loss.  Terre  Haute  and  Indianapolis  Railroad 
Co.  V.  Chicago,  Peoria  and  St.  Louis  Railway  Co.  502. 

•TKRMINAIi  FACIIiITIES." 

13.  Term  construed.     See  CONTRACTS,  9, 10. 

Street  railways. 

14.  Liability  to  special  assessment  for  local  improvements.  See 
SPECIAL  ASSESSMENTS— SPECIAL  TAXATION,  12, 13. 

REASONABLE  DOUBT.     See  CRIMINAL  LAW,  20,  21,  22. 
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BEOEIVEK. 
Of  mobtoaosd  pbopebty. 

Purpose  of  appointment— discharge.  See  MOBTGAGES  AND 
DEEDS  OF  TBUST,  7,  8. 

BEDEMPTION. 

FBOX  JUDOmENT  SALS. 

1.  Payment  of  taxes  and  assessments.  Where  the  pnrohaaer  of 
land  at  a  sale  under  a  judgment  or  decree  shall  pay  taxes  or  assess- 
ments which  become  a  lien  daring  the  time  allowed  for  redemp- 
tion, and  the  premises  are  redeemed,  such  taxes  or  assessments  so 
paid,  with  intereBt,  are,  under  the  statute  of  1889,  to  be  included  in 
and  paid  as  part  of  the  money  required  to  maKe  the  redemption. 
This  is  for  the  reason  that  the  payment  inures  to  the  benefit  of  the 
mortgagor  and  to  the  preservation  of  his  estate.  The  reason  does 
not  apply  where  there  is  no  redemption.    Davis  v.  Dale,  239. 

BEMITTITUB. 

In  APPEIiliATE  OOTTBT. 

Judgment  for  the  remainder.  See  APPEALS  AND  WBITS  OF 
EBBOB,  18. 

BENTS  AND  PBOFITS. 

AFTEB  FOREGIiOSUBE  SALE. 

1.  Rights  of  mortgagor.  See  MOBTGAGES  AND  DEEDS  OF 
TBUST,  6. 

BOYAIiTT. 

2.  As  rent  of  a  coal  mine—^ight  of  recovery.  See  CONTBACTS, 
16;  DOWEE,  7.  8,  9. 

BES  JUDICATA. 
Matters  litigatbd. 

1.  Proving  by  parol  evidence.    See  FOBMEB  ADJUDICATION,  3. 

PliEA  OF  lilBEICUM  TENEMENTXJM. 

2.  In  an  action  of  trespass  quare  clausum  f  regit.  See  TBESFASS 
QUABE  CLAUSUM  FBEGIT,  1  to  4. 

BOYALTY. 
On  coal  mined. 

1.  Its  recovery  as  rent.    See  OONTBACTS,  16. 

2.  Doioer  rights.    See  DOWEB,  7,  8,  9. 
BULB  IN  SHELLY'S  CASE. 

A  BTJIiE  OF  PBOPEBTY. 

The  word  "heirs**  a  word  of  limitation.    See  WILLS,  3,  4,  5. 
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SALES. 
Bescindino  fob  fbaud. 

Damages  recoverable — *etting  aside  a  deed.    See  FBAUD,  3,  4,  5. 

SETTLEMENTS. 

OFFEBS  of  SETTIiBMENT. 

Effect  as  evidence.    See  EVIDENCE,  12, 13. 
SEWAGE. 

PoiiIiXTTING  A  BTBBAM. 

Preventing  by  injunction.    See  NUISANCE,  5,  6. 

SEWEB8. 
Sbweb  pipes  in  a  stbbet.    See  HIGHWAYS,  12, 13. 

•SHELLY'S  CASE." 

BlTIiE  APPIilBD. 

The  word  "heirs"  in  a  will,  a  word  of  limitation*  See  WILLS,  3, 4, 5* 

SPECIAL  ASSESSMENTS— SPECIAL  TAXATION. 

Fob  liOOAii  ihpboyements. 

1.  How  distinguished— powers.  Municipal' authorities  may  re- 
quire the  speoial  benefits  accruing;  from  a  local  public  improvement 
to  be  assessed  upon  the  property  thus  specially  benefited,  or  may 
Impose  the  same  by  way  of  special  taxation,  the  two  modes  differ- 
ing only  in  the  manner  of  ascertaining  the  benefits.  Lightner  t. 
City  of  Peoria,  80. 

2.  When  authorised.  Special  assessments  and  speoial  taxes  im- 
posed for  local  improvements,  unlike  general  taxes,  are  based  upon 
benefits  to  the  property  against  which  they  are  assessed  and  levied, 
arising  from  its  increased  value  in  consequence  of  the  improve* 
ment.  They  are  authorized  only  when  the  local  improvement, 
either  actually  or  presumptively,  benefits  the  particular  property 
in  an  amount  equal  to  the  burden  imposed.  The  liability  for  snoJi 
tax  is  confined  to  the  property  benefited.    Ibid.  80. 

3.  Uniformity — taxing  district.  The  effect  of  an  ordinance  pro- 
viding for  a  local  improvement  by  special  taxation  is  to  create  a 
taxing  district  composed  of  the  property  contiguous  to  the  im- 
provement. It  lies  at  the  foundation  of  the  right  to  imi>oae  the 
taxes  that  they  should  be  levied  for  a  public  purpose,  and  laid 
according  to  some  fixed  rule  of  apportionment,  so  that  practical 
uniformity  may  be  arrived  at  in  their  imposition  upon  persons  or 
property  within  the  taxing  district,  whether  that  district  be  tbe< 
State,  county,  etc.,  or  a  district  thereof  created  by  ordinance  for 
local  improvement.    Ibid.  80. 
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SPEOIAL  ASSESSMENTS— SPECIAL  TAXATION. 
Fob  liOOAii  IMPBOYEMBNTS.    Continued, 

4.  Unequal  benefits — dividing  the  improvement.  Where  an  im- 
proyement  of  an  entire  street  benefits  the  contiguous  property^ 
upon  different  parts  of  it,  in  unequal  proportions,  the  oitj  council, 
in  the  exercise  of  their  discretion,  may  divide  the  improvement,  so 
as  to  secure  practical  uniformity  in  the  distribution  of  the  burden. 
The  tax  should  be  so  levied,  and  such  system  of  apportionment 
adopted,  that  the  property  subject  to  the  tax  will  bear  its  just  pro- 
portion of  the^  burden  in  proportion  to  the  benefits  arising  from 
the  improvement.    Lightner  v.  City  of  Peoria,  80. 

5.  And  where  a  difference  exists,  not  only  in  the  nature,  extent 
and  cost  of  the  Improvement,  but  also  in  the  benefits  accruing  to 
contiguous  property  upon  different  parts  of  the  same  improvement^ 
the  tax  should  be  so  levied  that  the  burden  will  be  borne  in  pro- 
portion to  the  benefits  secured.  But  a  mere  arbitrary  breaking  up 
of  the  improvement  into  sections,  having  a  tendency  to  produce 
unequal  distribution  of  the  tax,  can  not  be  sustained.    Ibid.  80. 

6.  Equal  henefita-^how  deUr mined.  The  imposition  of  a  special 
tax  is  of  itself  a  determination  by  the  legislative  authority  of  the 
city  that  the  benefit  to  contiguous  property  will  be  as  great  as  the 
burdens  imposed.  By  the  statute,  cities  and  villages  are  expressly 
authorized  to  determine  that  the  improvement  shall  be  made  and 
paid  for  by  special  taxation  of  contiguous  property,  and  in  the 
absence  of  an  abuse  of  their  discretion  the  courts  can  not  interfere. 
Ibid.  80. 

7.  Special  taxation  according'  to  frontage.  After  municipal  au- 
thorities have  determined  upon  the  width,  character  and  kind  of 
improvement  to  be  made,  and  that  it  shall  be  paid  for  by  special 
taxation  according  to  frontage,  it  is  their  duty  to  so  levy  it  as  that 
equality  in  the  imposition  of  .the  burden,  so  far  as  practicable, 
should  be  attained.    Ibid.  80. 

8.  Collecting  tax  in  inatallmenta.  An  assessment  of  a  special  tax 
will  not  be  rendered  void  because  the  ordinance  provides  for  the 
tax  to  be  collected  in  installments,  as  it  is  provided  special  assess- 
ments for  local  improvement  may  be  paid  by  the  act  of  the  legis- 
lature in  force  July  1, 1891.  It  is  competent  for  the  city  authorities 
to  provide,  by  ordinance,  for  the  payment  of  special  taxes  by  in- 
stallments.   Ibid.  80. 

9.  Taxing  district— what  it  compriaea,  A  taxing  district  created 
by  ordinance,  for  the  purpose  of  making  a  local  improvement  by 
special  taxation,  comprises  all  the  property  contiguous  to  the  im- 
provement  subject  to  special  taxation  for  making  the  same.  A  pub- 
lic street  or  alley  is  not  contiguous  property,  within  the  sense  of  the 
statute,  and  therefore  is  not  subject  to  special  taxation.    Ibid.  80. 
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10.  Taxation  of  streets^  The  fee  of  the  streets  of  a  city  being 
Tested  in  the  oity  for  the  use  of  the  general  public,  they  are  not 
the  subject  of  taxation,  and  no  sale  of  the  streets  can  be  made  to 
satisfy  a  special  tax,  if  assessed  on  them.  Lightner  y.  City  of  Peo- 
ria, se- 
ll. Paving  a  street — exclusion  of  street  railway.  In  a  proceed- 
ing by  a  city  to  improve  and  pave  a  street  by  special  taxation,  the 
exclusion  of  the  rights  of  way  held  by  street  railway  companies 
from  the  pavement,  etc.,  will  not  invalidate  the  ordinance.  Ibid.  80. 

12.  Ta^oCtion  of  street  railway — according  to  frontage.  It  can 
not  be  said  that  a  railway  right  of  way  has  a  frontage  upon  the 
street,  as  that  term  is  applied  to  abutting  property,  and  while  it  is 
to  be  treated  as  contiguous  property,  and  be  required  to  contribute 
to  the  burden  of  local  improvements,  some  apportionment  of  the 
tax  must  be  adopted  other  than  by  frontage.    Ibid.  80. 

13.  Discretion  of  municipal  authorities.  Whether  a  street  rail- 
way company  shall  pay  for  paving  between  its  tracks,  as  is  some- 
times done,  or  more  or  less,  or  whether  the  levy  shall  be  of  a  share 
or  portion  of  the  whole  cost,  and  if  so,  how  much,  rests  in  the  dis- 
cretion of  the  municipal  authorities,  to  be  reasonably  exercised. 
In  the  absence  of  anything  showing  to  the  contrary,  it  must  be 
presumed  that  the  municipal  authorities  have  exercised  their  dis- 
cretion reasonably,  and  required  of  the  railway  companies  payment 
of  their  just  and  equal  proportion  of  the  cost  of  the  local  improve- 
ment.   Ibid.  80. 

14.  General  discretion  of  municipal  authorities.  In  the  passage 
of  an  ordinance  providing  for  a  local  improvement,  the  city  coun- 
cil is  clothed  with  power  to  determine  what  improvement  is  re- 
quired, its  nature  and  character,  when*it  shall  be  made,  and  the 
manner  of  its  construction.  These  are  matters  resting  in  the  dis- 
cretion of  the  city  council,  and  that  discretion,  when  honestly  and 
reasonably  exercised,  can  not  be  reviewed  by  the  courts.  English 
V.  City  of  Danville,  92. 

15.  Amendments — article  9,  The  section  of  the  act  of  April  29, 
1887,  relating  to  cities  and  villages,  were  passed  to  amend  article  9 
of  the  general  Incorporation  act,  and  became  a  part  of  it.  By  the 
act  of  June  15,  1891,  sections  55  and  63  of  the  act  of  1887  were 
amended,  and  the  act  of  1893  is  to  be  regarded  as  an  amendment 
to  the  act  of  1887,  as  amended  by  the  act  of  1891,  as  it  relates  to  the 
same  subject  matter,  and,  in  effect,  changes  the  sections  of  the  act 
of  1887,  relating  to  the  collection  of  special  assessments.     Ibid.  92. 

16.  The  mere  fact  that  the  act  of  1 893  does  not,  in  its  title,  profess 
to  amend  article  9  of  the  Cities  and  Villages  act,  is  unimportant. 
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Fob  IiOOAIj  impbotbments.    Continued, 
If  the  later  act  made  a  change  in  the  mode  of  procedure,  it  may  be 
regarded  as  an  amendment  to  the  other  act,  and  the  act  of  1893  in- 
cludes special  taxes  as  well  as  special  assessments,  which  may  be 
made  payable  in  installments.    English  v.  City  of  Danville,  92. 

17.  Asaesament  for  improvement  already  made.  A  city  can  not,  by 
accepting  and  adopting  an  improvement  of  a  street,  compel  prop- 
erty owners  to  pay  for  it  by  special  assessment  or  special  taxation. 
The  statute  does  not  contemplate  that  the  city  council  shall  go  on 
and  make  the  improvement,  and  after  it  is  completed  levy  and 
collect  a  special  assessment  or  tax  to  pay  for  the  same.  City  of 
East  St.  I^uia  y.  Albrecht,  506. 

18.  The  first  step  to  be  taken  in  making  a  local  improvement  to 
be  paid  for  by  special  assessment,  is  the  passage  of  an  ordinance 
specifying  the  nature  of  the  proposed  improvement,  and  the  mode 
In  which  the  cost  thereof  shall  be  collected ;  and  until  such  ordi- 
nance is  passed,  as  required  by  the  statute,  no  work  can  be  done 
or  expense  incurred  which  can  become  a  charge  on  the  property 
of  the  land  owner.    Ibid.  506. 

19.  Asaeaament  annulled — 4ffective  ordinance — new'  aaaeaament. 
Where  the  improvement  has  been  ordered  by  ordinance,  and  the 
assessment  has  been  annulled  by  the  city  council  or  board  of  trus- 
tees, or  set  aside  by  any  court,  a  new  assessment  may  be  made  as 
provided  in  section  46  of  article  9  of  the  City  and  Village  act.  In 
such  a  case  the  existence  of  an  ordinance  when  the  work  was  done 
is  the  basis  of  the  re-assessment ;  and  even  when  the  original  or- 
dinance proves  defective,  and  insufficient  to  support  an  assessment, 
yet  if  not  absolutely  void  it  may  be  amended,  or  the  defect  cured 
by  a  supplemental  ordinance,  and  a  re-assessment  made.    Ibid.  506. 

Speciaii  taxation. 

20.  Baaia — ahuttivg  properly — croaa  aireeta.  It  is  no  valid  ob- 
jection to  a  special  tax  to  pay  for  grading  or  paving  a  street,  that 
the  city  or  village  is  not  required  to  pay  the  cost  of  improving  the 
street  intersections.  Streets  crossing  the  one  sought  to  be  improved 
are  not  abutting  lots.    Holt  et  al.  v.  City  of  Eaat  St.  Louia,  530. 

21.  The  object  of  special  taxation  is  not  to  have  each  lot  pay  for 
the  actual  cost  of  what  is  done  in  front  of  it,  but  to  have  it  pay  its 
proportionate  share  of  the  whole  cost  of  the  improvement.  Ibid.  530. 

Obdinance  thebefob. 

22.  Sufjficiency  of  deacription  of  propoaed  improvement,  A  sub- 
stantial compliance  with  the  statute,  which  requires  the  ordinance 
for  a  local  improvement  to  specify  "the  nature,  character,  locality 
and  description. of  the  improvement,"  will  be  sufficient.  Vane  et  aU 
V.  City  of  Evanaton,  616. 
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23.  An  objection  to  an  ordinance  for  the  paying  of  a  street* 
that  it  fails  to  provide  for  man-holes  and  catch-basins  to  convey 
from  the  pavement  the  surface  water,  dirt,  etc.,  where  a  sewer  has 
already  been  constructed  in  the  street  sufficient  for  the  purpose, 
will  not  avail  to  defeat  the  assessment.  Vane  et  al.  v.  City  of  Ev* 
anaton,  616. 

24.  Discretion  aa  to  extent  of  local  improvement.  The  municipal 
authorities  of  cities  and  villages  are  made,  by  the  statute,  the  judges 
of  the  utility  of  an  improvement  upon  streets,  and  whether  such 
improvement  shall  be  treated  as  a  local  improvement  in  raising 
funds  to  pay  for  it,  and  their  decision  on  these  questions  is  final. 
Where  the  ordinance  provides  for  an  improvement  complete  in 
itself,  it  will  not  follow  that  the  ordinance  is  to  be  deemed  void 
because  the  utility  of  the  improvement  might  be  enhanced  by  the 
addition  of  something  more  which  has  been  omitted.     Ibid.  616. 

CONFIBMATION  PBOCBEDINaS. 

25.  Personal  view  by  jury.  In  a  proceeding  fo  confirm  a  special 
assessment  by  a  city  or  village  for  a  local  improvement,  the  court 
has  the  power,  in  the  exercise  of  «  reasonable  discretion,  to  permit, 
in  proper  cases,  a  view  of  the  property  assessed,  or  the  locwt  in  quo, 
by  the  jury,  on  the  issue  of  benefits  to  the  property  specially  as- 
sessed.   Ibid.  616. 

26.  Matters  to  be  considered.    See  EMINENT  DOMAIN,  27. 

Damages  and  benefits. 

27.  Set  off-^res  judicata.  See  FOKMEK  ADJUDICATION,  1, 2, 3  ; 
EMINENT  DOMAIN,  23  to  26. 

STATUTES. 
Amendments. 

1.  Article  9  of  Cities  and  Villages  act.  See  SPECIAL  ASSESS- 
MENTS—SPECIAL TAXATION,  15, 16. 

Statutes  constbued. 

2.  Section  9,  chapter  61,  of  the  Revised  Statutes—production  of 
books  and  papers  for  inspection.    See  EVIDENCE,  15  to  16. 

3.  Library  act — effect  on  trustees  of  the  Newberry  library.  See 
NEWBERRY  LIBRARY,  3. 

4.  Statute  of  Wills — subscribing  witnesses.    See  WILLS,  11  to  14. 

5.  Action  for  injury  caused  by  sale  of  intoxicating  liquors — par^ 
ties.    See  INTOXICATING  LIQUORS,  1,  2,  3. 

STATUTE  OF  FRAUDS. 
Bound  ABY  line. 

Establishing  by  parol  agreement.     See  BOUNDARIES,  1  to  4. 
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STIPULATION. 

As  TO  FACTS. 

Effect  in  avoiding  variance.    See  PLEADING  AND  EYIPENCE,  2. 

STBEETS. 
Leoislatiyb  poweb. 

1.  Power  of  legislature  to  change  the  control.  The  power  of  the 
legislature  over  the  public  streets,  when  private  rights  will  not  be 
Tlolated,  to  change  the  possession  and  control  of  the  same,  can  not 
be  questioned.    McCormick  v.  South  Park  Comra,  516. 

PUBIilO  AND  PBIYATB  TTSB. 

2.  Private  uae  of  part  of  street.  The  owners  of  lots  bordering 
upon  streets  or  ways  have  the  right  to  make  all  proper  and  reason- 
able use  of  such  part  of  the  street  for  the  conyenience  of  their  lots, 
not  inconsistent  with  the  paramount  right  of  the  public  to  the  use 
of  the  street  In  all  Its  parts.    Ibid.  516. 

3.  In.  the  absence  of  legislative  direction  or  municipal  declara- 
tion of  what  such  right  shall  be,  what  is  to  be  deemed  a  reasonable 
and  proper  use  will  depend,  in  a  large  degree,  upon  the  public 
usage  in  like  instances  and  upon  the  local  situation.  General  use 
by  the  lot  owners,  and  acquiescence  therein  by  the  public  and  pub- 
lic authorities,  may  always  be  resorted  to  as  evidence  of  what  is  a 
reasonable  and  proper  use,  and  of  the  existence  of  the  right.  Ibid. 
516. 

8P£0IAIi  TAXATION. 

4.  For  local  improvements.  See  SPECIAL  ASSESSMENTS- 
SPECIAL  TAXATION,  9, 10. 

Intebsections. 

5.  Streets  as  abutting  property.    Same  title,  20. 

Sidewalks— 0B06SIN  OS. 

6.  Duty  of  city  to  keep  in  repair.  See  MUNICIPAL  CORPORA- 
TIONS, 1  to  4. 

Obstbuotions* 

7.  Water,  sewer  and  gas  pipes,  and  water  works,  in  a  street.  See 
HIGHWAYS,  12, 13,  14. 

Right  of  baidboad  oompamt. 

8.  Setting  fires— liability.    See  RAILROADS,  1  to  4. 

9.  Keeping  free  from  grass,  weeds,  etc,  '  Same  title,  1,  2. 

STREET  RAILWAY. 

Taxation. 

For  paving  a  street.  See  SPECIAL  ASSESSMENTS— SPECIAL 
TAXATION,  12,  13. 
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TAXATION  AND  TAX  TITLES. 

ASSBSBMSNT. 

1.  Reviewing,  reducing  or  increasing  the  aMessmenL  Under  sec- 
tion 86  of  the  Revenue  law,  as  amended  in  1891,  the  power  of  the 
county  board  to  review  and  reduce  assessments  on  complaint  of 
individual  property  owners,  so  far  as  it  applies  to  assessments  made 
prior  to  the  fourth  Monday  of  June,  is  purely  appellate,  and  can 
arise  only  when  an  appeal  has  been  taken  in  the  manner  prescribed 
by  the  amendatory  act.  Any  attempt  by  the  county  board  to  re- 
duce an  assessment  made  prior  to  the  fourth  Monday  of  June,  except 
on  appeal  from  the  town  board  of  review,  is  without  legal  authority, 
and  inoperative  and  void.    Workingmen'a  Banking  Co,  v.  Wolff,  491. 

2.  Where  the  county  board  attempts  to  reduce  assessments  on 
complaints  presented  to  it  in  the  first  instance,  and  not  on  appeal 
from  the  township  board  of  review,  its  action  will  be  ineffectual, 
and  such  attempted  reduction  will  not  authorize  an  addition  to 
the  assessment  of  the  personal  property  of  a  town  to  make  up  the 
alleged  deficiency  caused  by  such  attempted  reduction.    Ibid.  491. 

3.  While  a  county  board  may  equalize  assessments,  it  has  no 
power  to  raise  or  reduce  the  assessment  above  or  below  the  amount 
returned  by  the  assessors,  and  if  the  aggregate  assessment  is  raised 
above  that  amount,  the  collection  of  the  increased  taxes  on  such 
assessment  may  be  enjoined  in  a  court  of  equity.    Ibid.  491. 

4.  If  a  county  board  acts  illegally  in  changing  assessments,  its 
action  will  not  vitiate  or  change  the  legal  acts  of  the  assessors  of 
the  towns,  and  until  legally  changed  or  vacated,  the  assessments 
are  binding  on  the  tax-payers.    Ibid.  491. 

5.  County  board— jurisdiction  prior  to  1891,  As  the  Revenue  law 
stood  priqr  to  the  amendment  of  June  17, 1891,  county  boards,  in 
counties  under  township  organization,  bad  no  appellate  jurisdic- 
tion  over  the  action  of  township  boards  of  review,  and  no  original 
jurisdiction  to  hear  complaints  of  persons  aggrieved  by  the  assess- 
ment of  their  property,  except  in  case  of  property  assessed  after 
the  first  Monday  of  June.    Ibid.  491. 

6.  Money  in  bank — deducting  amount  of  debts,  A  party  having 
money  in  bank  on  the  first  day  of  May,  is  required,  by  item  26  of 
section  25  of  the  Revenue  act,  to  list  the  same  for  taxation,  and  he 
can  not  refuse  to  do  so  on  the  ground  that  he  ow^s  debts  to  an 
amount  equal  to  such  money.  As  to  credits  other  than  of  bank, 
banker,  broker  or  stock  jobber  he  is  allowed  to  deduct  therefrom 
the  amount  of  his  bona  fide  indebtedness.  Morris  et  at,  v.  Jones, 
542. 

7.  There  is  nothing  in  the  statute  allowing  deductions  of  in- 
debtedness against  tangible  property  owned  by  a  tax-payer,  no 
matter  what  may  be  the  character  of  such  property.    Money,  like 


Digitized  by  CjOOQ IC 


INDEX.  735 

TAXATION  AND  TAX  TITLES.    Absessment.    Continued, 

liorses,  cattle  or  other  chattel  property,  is  made  taxable  under  our 
statute,  without  reference  to  the  indebtedness  of  the  owner.  But 
as  to  credits,  yiz.,  moneys  due,  bona  fide  debts  owing  may  be  de- 
ducted.   Morris  et  al.  y.  Jones,  542. 

8.  Deductions  from  credits.  If  a  tax- payer  deducts  his  indebt- 
edness from  his  credits,  it  must  be  done  in  the  manner  provided 
by  section  29  of  the  Kevenue  act.  It  is  not  for  him  to  say  the  in- 
debtedness equals  or  exceeds  the  credits,  and  therefore  refuse  to 
list  the  credits.    Ibid.  542. 

9.  Duty  of  assessor  to  assess  properly  not  listed.  If  a  tax-payer 
omits  from'  his  schedule  bf  personal  property,  money  in  bank,  it  is 
not  only  the  right,  but  the  duty,  of  the  assessor,  on  leamkig  that 
fact,  to  place  it  on  the  schedule,  and  he  is  not  required  to  give  the 
tax-payer  any  notice  whatever  of  his  action  in  that  regard.  Ibid. 
642. 

THREATS. 
Of  thibd  pebsons. 

Inadmissible  as  evidence.    See  CBIMINAL  LAW,  18, 19. 

TOKT. 
Joint  liiABiiiiTY. 

Action  against  either.    See  >JEGLIGENCE,  1. 

TRESPASS  QUARE  CLAUSUM  FREGIT. 

PliBA  OF  lilBSBUM  TENEMENTUM. 

1.  Judgment  conclusive  of  title.  It  has  been  held  that  if,  in  an 
action  of  trespass  quare  dausum  fregit,  the  defense  pleaded  is 
liberum  tenementum,  judgment  for  the  plaintiff  is  conclusive  upon 
the  defendant  when  he  afterward  attempts  to  set  up  title,  subject 
to  the  qualification  that  the  close  described  in  the  second  action  is 
the  same  as  that  described  in  the  first.  Elson  et  al.  v.  Comstock,  303. 

2.  Other  decisions  hold,  that  while  the  judgment  in  such  case 
will  not  be  regarded  as  conclusive,  yet  it  may  be  shown  by  parol 
evidence,  or  otherwise,  that  the  question  of  title  was  actually  tried 
and  passed  upon  in  the  action  of  trespass.  Such  a  judgment  is 
necessarily  conclusive  as  to  what  appears  from  the  record  or  is 
shown  by  parol  to  have  been  involved  in  the  issues  made  by  the 
pleadings  in  the  suit,  and  to  have  actually  come  in  question  on  the 
trial.    Ibid.  303. 

3.  In  an  action  of  trespass  quare  dausum  fregit,  brought  in  re- 
spect to  a  block  of  land  in  a  village,  the  defendant  pleaded  title  in 
the  village,  and  that  the  block  had  been  previously  dedicated  to  the 
public  for  a  public  square ;  that  such  dedication  had  been  accepted 
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PliEA  OF  LIBBBUM  TENEMBNTT7M.     Continued, 

by  the  public,  and  that  the  village  was  simply  x>088eflBing  itself  of 
the  block  for  its  own  benefit :  Held,  that  a  judgment  for  the  de- 
fendant upon  such  issues  must  be  regarded  as  res  judicata  so  far 
as  the  right  of  the  village  to  possess  and  use  the  block  as  and  for  a 
public  square  was  concerned,  and  also  conclusive  upon  lot  owners 
in  the  village  to  the  rights  they  might  otherwise  have  to  sach  use 
of  the  block,  because  their  rights  were  dependent  upon  those  of 
the  village.    EUon  et  al.  v.  Comstock,  303. 

4.  Gist  of  the  action.  While  the  action  of  trespass  quare  elauaum 
/regit  does  not  necessarily  involve  tHe  title  or  seizin,  yet  the  giat 
of  the  action  is  the  injury  to  the  possession.  Hence,  the  judgment 
in  such  action  will  ordinarily  be  conclusive  upon  the  right  of  pos- 
session.   Ibid.  303. 

TRUSTS  AND  TRUSTEES. 
RBSUIiTINO  tbust. 

1.  When  it  arises.  As  a  general  rule,  where  real  property  is  pur- 
chased and  paid  for  by  one  person  and  the  legal  title  is  taken  in 
the  name  of  another  person,  the  parties  being  strangers  to  each 
other, — ^that  is,  not  a  wife  or  child,  or  person  standing  in  that  rela- 
tion,—a  resulting  trust  immediately  arises  from  the  transaction, 
and  the  person  to  whom  the  land  is  conveyed  will  hold  it  in  trust 
for  the  one  who  paid  the  purchase  money.  McDonald  v.  Carr  et  aL 
204. 

2.  A  purchased  a  tract  of  land  in  her  own  name,  and  paid  the 
purchase  money  from  her  own  funds.  The  contract  for  a  deed 
provided  that  the  vendor  should  convey  to  her,  but  when  the  last 
payment  was  made,  at  the  request  of  A  the  deed  was  made  to  B.  A 
and  B  had  before  that  time  married,  but  B  then  had  a  wife  living 
from  whom  he  had  no  divorce :  Held,  that  A  and  B  were  strangers 
to  each  other,  their  marriage  being  void,  and  a  resulting  trust 
arose  in  favor  of  A,  and  that  B  took  the  legal  title  in  trust  for  A. 
Ibid.  204. 

Newberby  libbart. 

3.  Powers  of  trustees  — will  construed.  See  NEWBERRY  LI- 
BRARY, 1,  2,  3. 

UNJUST  DISCRIMINATION. 

In  BAIIiBOAD  BATES. 

What  constitutes— question  of  fact.    See  RAILROADS,  5. 

USE  AND  OCCUPATION. 
Recovery  undbb  the  common  counts.    See  LANDLORD  AND  TEN- 
ANT, 10. 
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VARIANCE. 

PliSADINO  AND  PBOOFS. 

Obviated  by  elipulation.    See  PLEADING  AND  EVIDENCE,  2.    ' 

VENBOR  AND  PURCHASER. 

Vendor's  IjIen. 

1.  Extent  of  the  lien— waiver.    See  LIENS,  4,  5,  6. 

CONSIDEBATION. 

2.  Assuming  the  indebtedness — discounting  claims.     See  CON- 
TRACTS, 1,  2,  3. 

VENUE. 

In  a  OBIMINAIi  CASE. 

Proof  of  venue  essential    See  CRIMINAL  LAW,  23,  24,  25. 

VERDICT. 

Speciaii  Fna>iKO  op  facts. 

Presumptions  in  support  of  general  verdict.    See  PRACTICE,  8,  9. 

WAIVER. 
Of  objbotion. 

1.  To  the  admissibility  of  evidence.    See  EVIDENCE,  10. 

2.  By  failure  to  object  in  time.     See  PRACTICE,  11,  12. 

3.  Original  bill  of  exceptions  as  a  part  of  the  transcript  of  the 
record.    See  APPEALS  AND  WRITS  OP  ERROR,  20,  21. 

JUEISDIOTION. 

4.  Waiver  of  right  to  question.    See  CHANCERT,  3. 
Defects  in  pleading. 

5.  Waived  by  pleading  to  the  merits.    See  PLEADING,  2. 

WANTON  AND  WILLFUL  MISCONDUCT. 
iLii-wiiiii  IS  NOT  matebiaIj.    See  NEGIj^IGENCE,  24. 

WATER-WAYS. 
Pollution  of  a  stream. 

By  discharging  sewage  therein.    See  NUISANCE,  1  to  4. 

WATER  WORKS. 
Water  pipes  and  stand-pipe. 

Use  of  a  street  therefor.    See  HIGHWAYS,  12,  13, 14. 

47—150  III. 
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WILLS. 

BSFERENOE  TO  OTHEB  INSTRUMENTS. 

1.  Recital  of  a  gift  not  made.  Where  the  testator,  in  his  will, 
recites  that  he  has,  bj  some  instrument  other  than  the  will,  giren 
property  to  a  person  named,  when,  in  trnth  and  in  fact,  he  has  not 
done  so,  such  erroneous  recital  will  not  disclose  a  purpose  and 
intent  to  give  by  the  will.  In  such  case  resort  must  be  had  to  the 
other  instrument,  and  not  to  the  will.   Benaon  et  al.  v.  Hall  et  al.  60. 

Devise  constbuep. 

2.  "Heira"  a  toord  of  limitation.  A  testator  provided  by  his  will 
as  follows :  "After  the  death  of  my  wife,  as  aforesaid,  I  give  and 
bequeath  unto  my  beloved  daughter,  N.,  during  her  natural  life, 
and  after  her  death  to  descend  and  vest  in  her  legal  heirs,  thirty- 
five  acres,"  describing  the  land  :  Held,  that  the  daughter  took  the 
title  to  the  land  in  fee.     Vangieaon  et  al,  v.  Henderaon  et  aL  119. 

3.  The  rule  in  Shelly'a  caae.  The  rule  is,  whenever  the  ancestor 
takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately,  to  his  heirs, 
either  in  fee  or  in  tail,  the  word  '*heirs"  is  one  of  limitation  of  the 
estate,  and  not  of  purchase,  and  the  ancestor  takes  the  fee.  Ibid. 
119. 

4.  The  word  "heirs"  being  used  in  the  generally  accepted  legal 
sense,  is,  under  the  rule,  one  of  limitation,  and  no  intention  of  the 
testator,  however  clearly  expressed,  can  change  it  into  a  word  of 
purchase.  The  rule  in  Shelly*a  case  is  in  force  here  as  a  rule  of 
property,  and  the  question  of  intent,  in  determining  whether  it 
is  applicable  in  a  given  case,  does  not  turn  upon  the  quantity  of 
estate  intended  to  be  given  to  the  ancestor.    Ibid.  119. 

5.  Whether  giving  an  eatate,  or  mere  management.  A  testator, 
by  his  will,  provided  as  follows:  "I  leave  all  my  property  in  the 
hands  of  my  wife,  C,  to  manage  for  the  best  interest  of  our  children 
and  herself.  *  *  *  She  is  to  pay  all  my  debts  from  the  proceeds 
of  the  farm,  but  I  give  her  power  to  sell  my  house  and  lot  in  W.,  and 
land  in  the  State  of  Iowa,  if  necessary  to  pay  debts,"  etc.  The  will 
also  provided  that  the  testator's  farm  of  three  hundred  and  four- 
teen acres  should  not  be  sold  while  his  wife  lived,  and  gave  her 
the  right  to  sell  the  coal  underlying  the  farm,  eto.:  Held,  that  C, 
the  widow,  did  not  take  an  estate  in  fee  in  the  farm,  and  that  the 
same,  upon  the  testator's  death,  passed  to  his  three  children,  sub- 
ject to  its  management  by  the  widow  during  her  lifetime.  In  such 
case  the  word  "leave"  did  not  mean  "devise."  Allen  efal,  v.  Mc» 
Farland  et  al.  455. 

6.  Whether  creating  a  contingent  remainder.  By  the  fourth  clause 
of  tl^e  will  it  was  provided  that  the  farm  should  not  be  sold  while 
the  testator's  widow  lived,  but  that  on  her  death  it  might  be  di- 
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▼ided  among  his  children,  or  such  of  them  as  might  be  living  at 
tliat  time,  to  "have  and  to  hold  unto /them,  their  heirs  and  assigns, 
forever:"  Held,  th&t  the  children  did  not  take  a  contingent  re- 
mainder, but  a  vested  estate.   Allen  et  al.  v.  McFarland  et  al.  455. 

7.  The  rule  is  familiar  that  contingent  remainders  are  not  fav- 
ored,  and  the  estate  will  always  be  regarded  as  vested  unless  a 
contrary  intention  is  clearly  manifested.  It  is  an  indispensable 
requisite  to  a  contingent  remainder  that  there  shall  be  a  present 
vested  freehold  estate  to  support  it.    Ibid.  455. 

8.  Executory  devise,  A  disposition  of  land  by  a  testator  will  not 
constitute  an  executory  devise  where  the  devisee's  right  in  the 
estate  is  vested  and  immediate,  and  is  not  postponed  to  take  effect 
infaturo,  or  dependent  upon  any  contingency.    Ibid.  455. 

BXTIiES  OF  CONSTRUCTION. 

9.  Intention  of  testator.  In  construing  a  will  all  of  its  provisions 
are  to  be  considered,  and  the  true  intention  of  the  testator,  if  pos- 
sible, thus  ascertained.  The  intention  of  the  testator  expressed  in^ 
or  fairly  drawn  from,  his  will,  must  control  in  its  construction. 
Ibid.  455. 

10.  No  particular  form  required  for  a  valid  will.  The  law  doea 
not  require,  as  a  prerequisite  to  the  validity  of  a  will,  that  it  shall 
be  in  accord  with  any  particular  form,  or  touched  in  language 
technically  appropriate  to  the  testamentary  character  of  the  in« 
strument.  However  irregular  in  form  or  inartificial  in  expression^ 
it  will  suffice,  if,  from  a  consideration  of  the  whole  instrument, 
may  be  gathered  an  intention  on  the  part  of  the  maker  that  a 
posthumous  disposition  of  his  property  was  by  him  intended. 
Ibid.  455. 

SXTBSOBIBINO  WITNESSEB. 

11.  Competency  of  htMhand  or  wife  of  devisee.  The  husband  or 
wife  of  one  to  whom  a  devise  or  legacy  is  given  by  a  will  is  not  a 
competent  witness  to  prove  the  execution  of  the  will,  and  is  not 
rendered  competent  by  the  release  by  the  devisee  of  all  his  rights 
under  the  will.  Such  attesting  witnesses  are  not  competent  as  to 
devises  and  bequests  made  to  persons  other  than  to  the  wife  or 
hnsbp,nd  of  either  of  said  witnesses.  Fisher  et  al.  v.  Spence  et  al,  253. 

12.  Statute  construed.  Section  8  of  the  Statute  of  Wills,  which 
declares  that  "if  any  beneficial  devise,  legacy  or  interest  shall  be 
made  or  given  in  any  will,  testament  or  codicil,  to  any  person  sub- 
Bcribing  such  will,  testament  or  codicil  as  a  witness  of  the  execu- 
tion thereof,  such  devise  shall,  *  ♦  *  as  to  such  subscribing 
witness,  and  all  persons  claiming  under  him.  be  null  and  void,"  has 
no  application  to  the  interests  of  any  persons  other  than  those  who 
are  attesting  witnesses,  and  does  not  declare  such  interests  null 
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and  void.  Nor  does  the  statute  assume  to  render  competent  any 
subscribing  witnesses  other  than  those  to  whom  a  beneficial  devise, 
etc.,  was  made  or  given.    Fisher  et  al.  v.  Spence  ei  al,  253. 

13.  The  only  devises  declared  void  by  this  statute  are  bene- 
ficial devises  to  a  subscribing  witness.  It  does  not  avoid  even  a 
devise  to  a  subscribing  witness  which  gives  him  no  beneficial  in- 
terest, as,  for  instance,  a  devise  to  an  executor  for  the  exclusive 
benefit  of  other  persqns.  Section  5  of  the  act  relating  to  evidence 
does  not  render  a  husband  a  competent  attesting  witness  to  prove 
a  will  making  a  devise  to  his  wife.    Ibid.  253. 

14.  "Credible  witneaaea** — atalute  conatrued.  The  expression  in 
section  2  of  the  Statute  of  Wills,  "credible  witnesses,"  means  com- 
petent witnesses.  The  competency  of  attesting  witnesses  to  a  will 
is  to  be  tested  upon  the  state  of  facts  existing  at  the  time  of  such 
attestation,  and  not  that  existing  at  the  time  the  will  is  presented 
for  probate.    Ibid.  253. 

WITNESSES. 

IHPEACHMSNT. 

1.  Impeaching  party^a  own  witneaa.  While  a  party,  after  putting 
a  witness  upon  the  stand,  is  not  at  liberty  to  introduce  evidence 
tending  directly  to  impeach  him,  he  may  show  that  his  evidence 
given  for  the  other  party  is  in  fact  untrue,  although  his  so  doing 
may  constitute  an  indirect  impeachment.  Ectat  St.  Louis  Connect- 
ing  Railway  Co.  v.  O'Hara,  580. 

In  a  OBIMINAIi  CASE. 

2.  Not  named  on  an  indictment.    See  CRIMINAL  LAW,  6. 

3.  Qualification— former  conviction  of  perjury.    Same  title,  5. 

WORDS  AND  PHRASES. 
The  wobd  "cabs.** 

1.  Includea  Locomotive  enginea.    See  NEGLIGENCE,  27. 
The  wobd  -heibs.** 

2.  Conatrued—rule  in  Shelly^a  case.     See  WILLS,  2,  3,  4. 

"TEBMINAIj  FAClIilTIES." 

3.  Conatrued.    See  CONTRACTS,  9, 10. 
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